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DBTEBMINED  IN  THE 


SDPREIE  CODRT  OF  IHE  STATE  OF  COlOltABO. 


DECEMBER  TERM,   1887. 


Kansas  Pac.  R'y  Co.  v.  Searlb. 

In  an  action  against  a  railroad  company  for  the  loss  of  goods  shipped 
orer  its  road  plaintiff  alleged  the  undertaking  on  the  part  of  de- 
fendant to  carry  the  goods  safely,  the  negligence  on  the  part  of  the 
company,  and  the  connequent  loss  of  the  goods.  Defendant  made 
a  specific  denial  of  each  allegation  of  the  complainant  Held,  that 
evidence  that  the  road  was  not  in  the  control  of  the  defendant,  bat 
was  in  the  hands  of  a  receiver,  was  admissible. 

Appeal  from  District  Court  of  Arapahoe  County. 

Messrs.  Teller  and  Orahood,  for  appellant. 

Messrs.  Browne  and  Putnam,  for  appellee. 

Stallqup,  C.    The  appellee  was  plaintiff  below.    His 

cx>mplaint  was  filed  Jaly  1,  1882,  and  was*  as  follows: 

"The  plaintiff  complains  aqd  alleges:  (1)  That  at  the 
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times  hereinafter  mentioned  the  defendant  was,  and  is 
now,  a  corporation,  and  as  such  was  a  common  carrier 
of  goods  for  hire  between  Kansas  City,  in  the  state  of 
Missouri,  and  Denver  city,  in  the  state  of  Colorado. 
(2)  That  on,  to  wit,  the  1st  day  of  September,  A.  D. 
1879,  at  Kansas  City  aforesaid,  he  caused  to  be  delivered 
to  defendant,  in  consideration  of  the  sum,  to  wit,  of  $50, 
then  paid  to  defendant  by  the  plaintiff,  which  the  de- 
fendant agreed  to  carry  safely  to  Denver  and  there  de- 
liver, to  the  order  of  the  plaintiff,  certain  goods,  the 
property  of  the  plaintiff,  of  the  value  of  $480,  consisting 
of  one  parlor  set  of  furniture,  two  easy  chairs,  six  small 
chairs,  one  center- table,  one  sofa,  two  black  walnut  bed- 
steads, one  extension  table,  two  bed- springs,  one  writing- 
desk,  two  cane-seat  rocking-chairs,  one  white  hair  mat- 
tress, one  box  and  contents,  and  one  other  box  and 
contents, — said  two  boxes  filled  with  numerous  articles 
of  table  linen,  bed-clothes  and  small  articles  of  household 
goods  too  numerous  to  mention, — which  the  plaintiff 
then  and  there  delivered  to  the  defendant,  which  defend- 
ant received  upon  the  agreement  and  tor  the  purposes 
before  mentioned.  (3)  That  the  defendant  did  not  safely 
carry  and  deliver  the  said  goods  pursuant  to  said  agree- 
ment, but,  on  the  contrary,  defendant  so  negligently 
conducted  and  so  misbehaved  in  regard  to  the  same  in  its 
calling  as  carrier  that  said  goods  were  not  delivered  to 
plaintiff  at  Denver  aforesaid,  although  the  plaintiff  made 
frequent  demands  for  the  same,  to  wit,  at  the  county  and 
city  of  Denver  aforesaid,  and  the  said  goods  were  wholly 
lost  to  plaintiff,  to  his  damage  in  the  sum  of  $480.  Where- 
upon plaintiff  demands  judgment  for  $480  and  the  costs 
of  this  action  against  the  defendant. " 

The  railway  company  filed  its  answer,  in  which  it  spe- 
cifically denied  the  allegations  of  the  complaint.  Upon 
the  trial  evidence  was  adduced  by  the  appellee  tending 
to  show  that  the  goods^  consisting  of  household  furniture 
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of  the  value  of  about  $480,  were  shipped  by  him  from 
Milwaukee,  in  the  state  of  Wisconsin,  in  a  chartered  car, 
to  Denver;  and  that  such  car  and  goods  were  carried 
from  Kansas  City  to  Denver  over  the  railway  of  appel- 
lant, and  were  destroyed  or  lost  while  at  Denver,  in  the 
charge  of  those  who  were  then  operating  said  railway. 
Upon  the  defense,  the  appellant  offeted  to  prove  that,  at 
the  time  of  the  alleged  grievance,  the  Kansas  Pacific  Rail- 
way, being  the  railway  of  the  appellant,  was  in  the  hands 
of  S.  T.  Smith,  as  receiver,  under  an  order  of  the  United 
States  circuit  court,  and  that  the  railway  was  operated 
by  him,  as  such  receiver,  at  that  time;  that  the  said  Kan- 
sas Pacific  Railway  Company  was  not  at  that  time  en- 
gaged as  a  common  carrier  between  Kansas  City  and 
Denver,  or  any  other  place;  and  that  the  persons  who 
had  the  custody  of  the  goods  of  the  plaintiff  were  the 
agents  and  employees  of  the  said  receiver,  and  not  of  the 
said  railway  company.  The  appellee  objected  to  the  in- 
troduction of  this  evidence,  and  the  court  sustained  the 
objection.  The  jury  returned  a  verdict  for  the  plaintiff 
for  the  amount  claimed.  Motion  for  a  new  trial  was 
made  by  appellant  for  the  rejection  of  this  evidence  and 
other  reasons.  The  motion  was  denied  and  judgment 
entered  upon  the  verdict;  from  which  appellant  appealed, 
and  assigns  these  rulings  as  error  for  the  reversal  of  the 
judgment.  In  view  of  the  evidence  offered,  the  liability 
for  the  loss  of  the  goods  was  against  the  receiver  operat- 
ing the  railway,  in  his  official  capacity.  The  court  erred 
in  excluding  the  evidence  offered  by  the  appellant,  and 
in  denying  the  motion  for  a  new  trial;  as  the  evidence 
offered  was  such  as  to  show  that  there  was  no  under- 
taking in  the  premises  upon  the  part  of  the  appellant, 
nor  negligence  of  any  kind  by  it  or  its  agents;  that  such 
undertaking  and  negligence,  if  any,  in  the  premises  were 
by  the  receiver  then  operating  the  railway.  Railway  Co. 
V.  Davis^  23  Ind.  553;  Meares  v.  Holbrooke  20  Ohio  St. 
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137;  Klein  v,  Jetvett^  26  N.  J.  Eq.  474;  Kennedy  v.  Rail- 
way Co.  3  Fed.  Rep.  97.  The  pleadings  were  sufficient 
for  such  proof.     Raihvay  Co,  v.  Davis,  supra. 

The  judgment  should  be  reversed  and  the  case  re^ 
manded 

We  concur:  Db  France,  C;  Rising,  C. 

Pee  Curiam.     For  the  reasons  given  in  the  foregoing 
opinion  the  judgment  is  reversed  and  the  cause  remanded. 

Reversed. 


Watson  v.  People. 

11  4 

37      421  Violent  criticism  made  by  an  attorney,  in  a  quarrel  with  the  clerk  of 

the  court  and  another  attorney  over  the  entry  of  a  default  judg- 
ment, in  regard  to  the  manner  of  transacting  court  business,  when 
the  court  was  not  in  session,  and  where  the  words  were  not  calcu- 
lated to  influence  the  court,  nor  were  they  spoken  in  tlie  judge's 
presence,  or  with  the  intention  of  reflecting  upon  his  integrity,  is 
not  a  contempt  of  court. 

Error  to  County  Court  of  Chaffee  County. 

Proceeding  against  Alexander  G.  Watson  for  con- 
tempt of  court.  There  was  a  conviction,  and  the  de- 
fendant brings  error. 

Messrs.  H.  Ballard,  C.  S.  Libby,  Rhett  and  Hobson, 
and  Logan  and  Gunnell,  for  plaintiff  in  error. 

Attorney-General  Marsh,  for  the  people. 

Rising,  C.  Plaintiff  in  error  was  convicted  and  sen- 
tenced for  a  contempt  of  court.  He  appeared  before  the 
court  below  in  response  to  a  notice  to  show  cause,  and 
filed  his  answer,  stating  the  material  facts  and  circum- 
stances attending  the  sdleged  contempt*    His  motion  for 
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a  trial  by  jury  was  overruled  and  judgment  entered 
against  him  upon  the  pleadings,  viz.^  affidavits  and  an- 
swer. 

For  the  purposes  of  this  case  we  must  accept  as  true 
the  averments  made  by  respondent  in  his  pleading.  In 
re  May,  2  Flip.  662.  In  order  to  ascertain  whether  the 
language  used  by  respondent  constituted  a  contempt  we 
therefore  turn  to  the  admissions  and  statements  set  forth 
in  his  answer.  The  circumstances  attending  the  speak- 
ing of  the  words  may  be  looked  into  to  ascertain  the 
meaning  of  the  words  spoken  and  the  intention  of  re- 
spondent in  speaking  them.  These  circumstances  show 
that  the  alleged  contemptuous  words  were  spoken  in  a  . 
quarrel  between  respondent  and  the  clerk  of  the  county 
court,  and  between  respondent  and  one  Hartenstein,  of 
the  law  firm  of  Hartenstein  &  Sindlinger,  in  relation  to 
the  entry  of  default  by  the  clerk  in  a  cause  pending  be- 
fore the  court,  and  the  procurement  of  such  action  by 
said  firm.  The  words  were  spoken  under  excitement  and 
in  the  heat  of  passion.  The  language  used  was  violent 
and  unprofessional,  and  we  presume  was  not  such  as  re- 
spondent would  have  used  in  a  dispassionate  criticism  of 
the  objectionable  &cts.  But  it  is  sufficient  to  say  that  the 
subject  of  the  quarrel  did  not  extend  to  or  include  any 
act  of  the  court  or  judge  thereof.  It  was  the  asking  foi!' 
and  the  entry  of  the  default  to  which  respondent  ob- 
jected. Eespondent  criticised  the  general  manner  in 
which  the  court  business  was  transacted,  and  by  innu- 
endo might  be  regarded  as  refiecting  upon  the  integrity 
of  the  judge,  though  he  expressly  disclaims  any  such  in- 
tention. But  the  court  was  not  in  session,  and  respond- 
ent's epithets  were  not  used  in  the  presence  of  the  court 
or  judge.  They  were  not  calculated  to  intimidate  or  im- 
properly influence  the  action  of  the  court  in  causes  pend- 
ing before  it;  nor  can  it  be  fairly  said  that  they  tended 
to  impede,  emban'ass  or  obstruct  the  administration  of 
justica     While  we  connot  exonerate  respondent,  as  a 
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lawyer,  from  censure  for  the  passion  displayed  and  the 
language  used,  we  cannot  say  that  he  was  guilty  of  a 
contempt  of  court,  either  under  our  statute  or  at  com- 
mon law.     Storey  v.  PeopUy  79  111.  45-60. 

The  judgment  should  be  reversed  and  the  proceedings 
dismissed. 

We  concur;  Macon,  C.  ;  Stallcup,  C. 

Per  Curiam.     For  the  reasons  given  in  the  foregoing 

opinion  the  judgment  of  the  county  court  is  reversed  and 

the  proceedings  dismissed. 

Beversed. 


New  York  and  Colorado  M.  S.  &  Co.  v.  Rogers, 

^  20ll  ^'  ^^  ^^^  purchase  of  safe  machinery  and  appliances  the.  master  is  re- 

quired to  exercise  ordinary  care  and  diligence,  such  care  and  dili- 
gence being  proportioned  to  the  dangers  of  the  service. 
2.  The  declarations  of  an  agent  in  charge  of  his  principars  business, 
made  in  good  faith  toward  his  principal  while  acting  in  the  line  of 
his  duty,  on  the  ground  and  shortly  after  the  accident,  concerning 
the  cause  thereof,  being  closely  connected  with  the  principal  fact, 
may  be  received  in  evidence  as  part  of  the  re8  gestcB  in  the  sound 
discretion  of  the  court. 

Appeal  from  District  Court  of  Chaffee  County. 

This  action  was  brought  by  plaintiff,  Rogers,  to  re- 
cover damages  for  physical  injuries  suffered  while  in  the 
employ  of  the  appellant  company.  Rogers,  being  a  car- 
I)enter,  was  cribbing  at  the  bottom  of  a  shaft  some  fifty 
feet  in  depth.  Tools  and  materials  of  various  kinds  for 
the  work  were  lowered  to  him  by  means  of  a  windlass 
and  bucket.  The  bucket  became  detached  from  the  rope 
to  which  it  was  fastened  and  fell  or  slid,  the  shaft  not 
being  exactly  perpendicular,  to  the  bottom,  striking 
plaintiff  upon  the  head  and  legs,  and  bruising  other  parts 
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of  his  body.  The  injuries  were  severe,  but  in  the  course 
of  three  or  four  weeks  he  recovered,  sufficiently  to  do 
light  work.  The  cause  was  tried  to  a  jury,  resulting  in 
a  verdict  and  judgment  for  plaintiff  in  the  gum  of  $300. 
From  that  judgment  the  present  appeal  is  taken.  The 
remaining  facts  sufficiently  appear  in  the  opinion. 

Mr.  M.  B.  Carpenter,  for  appellant. 

No  appearance  for  appellee. 

Helm,  J.  The  ground  of  recovery  upon  which  plaint- 
iff below  relied  was  negligence  on  the  part  of  defendant 
in  not  furnishing  and  maintaining  safe  machinery  or 
appliances  for  the  work  in  which  he  was  engaged.  The 
rule  upon  this  subject  is  familiar.  It  will  be  found  suffi- 
ciently stated  in  Wells  v.  Coe^  9  Colo.  159. 

As  to  the  defective  condition  of  the  appliance  in  use, 
and  the  negligence  of  defendant  in  connection  therewith, 
the  evidence  is  conflicting.  The  witnesses  upon  this 
question  offered  by  the  respective  parties  are  about  equal 
in  number,  and  where  conflicts  occur  the  jury  undoubt- 
edly accepted  the  testimony  of  those  produced  by  plaint- 
iff. Such  election  of  the^ury  will  not  be  questioned 
by  us. 

Bearing  this  in  mind,  we  turn  to  the  testimony,  and 
find  that  the  bucket  supplied  was  large,  being  the  half  of 
a  barrel  which  had  been  sawed  in  two  in  the  middle;  that 
it  was  detached  from  the  rope  when  hoisted,  and  re- 
attached upon  lowering;  that  about  eight  feet  of  the  lower 
end  of  the  rope  in  use  had  been  wet,  and  was  frozen  stiff, 
so  that  it  could  with  great  difficulty  be  fastened  to  the 
bail  of  the  bucket;  that  this  rope  was  adjusted  at  the 
time  of  the  accident  in  the  usual  manner,  that  is,  in 
the  way  the  men  were  in  the  habit  of  making  the  fasten- 
ing. There  is  conflict  as  to  whether  a  **pin"  was  fur- 
nished, and  as  to  whether  the  frozen  rope  could  have 
been  passed  through  the  loop  in  the  bail  so  as  to  use  a 
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pin,  bad  there  been  one;  also  as  to  whether  specific  orders 
were  given  concerning  the  mannner  of  fastening  the 
tope  to  the  bail.  It  appears  that  the  foreman  had  pre- 
viously given  instructions  to  have  the  frozen  part  of  the 
rope  cut  off,  and  apparatus  substituted  so  as  to  make  the 
connection  more  secure;  Ukewise  that,  immediately  after 
the  accident,  this  was  done  by  making  a  knot,  the  frozen 
end  being  removed,  and  the  foreman  remarking  that  "in 
the  morning  he  would  have  it  fixed  safe."  Within 
thirty-six  hours  a  chain  with  an  open  link  and  proper 
accessories  were  furnished  and  in  use.  We  think  the 
jury  were  justified  in  finding  the  appliance  in  question 
unsafe;  also  that  defendant  had  knowledge  of  its  condi- 
tion at  least  two  weeks  before  the  accident.  We  cannot 
say  that  the  jury  should  have  charged  plaintiff  with  con- 
tributory^ negligence.  This  question  was  fairly  submit- 
ted to  them,  and  we  must  presume  that  they  considered 
it.  Therefore,  unless  error  was  committed  in  receiving 
evidence  or  in  charging  the  jury,  the  judgment  should 
not  be  disturbed. 

But  it  is  argued  by  counsel  for  appellant  that  there 
was  error  in  admitting  proof  of  the  foreman's  declara- 
tion as  to  the  unsafe  conditicm  of  the  connecting  appli- 
ance furnished.  No  doubt  exists  about  the  making  of 
the  statement,  for  the  foreman  admits  it.  Counsel's 
position  is  that,  being  made  after  the  injury,  it  should 
have  been  regarded  as  hearsay  and  rejected.  According 
to  the  testimony  of  one  witness,  the  declaration  was 
made  about  thirty  minutes  after  plaintiff  was  hurt;  an- 
other witness  declares  that  it  was  made  "  just  after  the 
accident,"  but  admits  on  cross-examination  that  it  might 
have  been  **half  an  hour  after;"  while  the  foreman 
himself,  who  was  defendant's  witness,  says  it  was  "im- 
mediately after  the  accident."  The  foreman  was  de- 
fendant's agent  in  charge  of  the  mine,  and  was  upon  the 
ground  when  plaintiff  was  injured.  He  proceeded  at 
once  to  the  shaft,  and  directed  the  employees  to  fix  the 
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appliance  in  question.  His  remark  was  called  forth  by 
the  accident,  and  was  uttered  while  giving  instructions 
with-  reference  to  that  which  plaintiff  claims  was  its 
cause.  His  good  faith  towards  defendant,  and  devotion 
to  its  interests,  are  unquestioned.  His  purpose  in  the 
changes  ordered  was  undoubtedly  to  remove  danger  and 
prevent  repetitions  of  similar  injuries  in  the  future.  He 
was  acting  directly  in  the  line  of  his  duty,  and  for  the 
time  being  stood  in  the  shoes  of  his  principal.  The  main 
facts  under  investigation  by  the  jury  upon  the  trial  were 
the  accident  and  its  cause.  The  declaration  in  question 
was  not  an  idle  statement,  wholly  disconnected  from  the 
principal  fact.  It  tended  to  throw  light  upon  the  cir- 
cumstances attending  the  injury,  including  the  cause 
thereof,  and  to  illustrate  its  character.  We  shall  hold 
that  there  was  no  abuse  of  the  "  sound  discretion  "  lodged 
with  the  court  in  admitting  it  as  part  of  the  res  gestce. 

It  is  not  necessary  to  discuss  the  specific  assignments 
of  error  relating  to  the  charge.  Each  of  defendant's  in- 
structions refused  was  defective  in  one  or  more  important 
particulars,  and  should  not  have  been  given.  Considered 
as  a  whole,  the  charge  is  not  obnoxious  to  the  objections 
urged  in  argument.     The  judgment  is  affirmed. 

Affirmed. 


Hardenbrook  v.  Harrison. 

1.  The  statute  requiring  suit  to  be  brought  before  a  justice  of  the 

peace  in  the  township  where  the  defendant  resides,  the  cause  of 
action  accrues  or  is  made  payable,  confers  a  personal  privilege 
for  the  convenience  of  the  debtor,  and  may  be  waived,  and  is 
waived  by  appearing  and  going  to  trial  without  objection. 

2.  The  husband*s  assent  is  presumed  to  all  contracts  of  the  wife's  for 

necessaries,  unless  the  contrary  appears.  The  burden  is  on  the 
husband  to  show  the  contrary.  And  a  subsequent  ratification  by 
him  of  the  wife's  unauthorized  act  is  equivalent  to  prior  consent. 
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Appeal  from  County  Court  of  Arapahoe  County. 

This  action  was  brought  against  Frank  M.  Ha^jden- 
brook,  appellant,  before  a  justice  of  the  peace,  to  collect 
a  claim  for  dress  material  and  dress- making  services  fur- 
nished to  Mrs.  Frank  Hardenbrook.  Judgment  was 
rendered  for  appellee,  Harrison,  by  the  justice,  and  an  ap- 
peal taken  by  the  present  appellant  to  the  county  court. 
There  the  cause  was  retried  without  a  jury,  and  judgment 
again  rendered  in  favor  of  the  plaintiff  below.  To  review 
that  judgment  the  present  appeal  was  taken.  Section 
1932,  General  Statutes,  reads  as  follows:  ''  Suit  shall  be 
commenced  before  justices  in  the  township  in  which  the 
debtor  or  person  sued  resides,  unless  the  cause  of  action 
occurred  [accrued]  in  the  township  in  which  the  plaintiff 
resides,  in  which  case  the  suit  may  be  commenced  where 
the  cause  of  action  accrued  or  is  specifically  made  pay- 
able." And  section  1988,  relating  to  trials  in  the  county 
court  of  causes  appealed  from  justices  of  the  peace,  is  as 
follows:  **If  it  shall  appear,  however,  that  the  justice 
had  no  jurisdiction  of  the  subject-matter  of  the  suit,  the 
same  shall  be  dismissed  at  the  cost  of  the  plaintiff."  The 
remaining  facts  sufficiently  appear  in  the  opinion. 

Messrs.  Bullock  and  Dixon,  for  appellant. 

Mr.  E.  C.  Stimson,  for  appellee. 

Helm,  J.  The  record  before  us  does  not  affirmatively 
show  that  defendant  resided,  or  the  cause  of  action  ac- 
crued, or  the  claim  sued  for  was  payable,  in  the  town- 
ship (precinct)  of  the  justice  before  whom  suit  was  orig- 
inally brought.  A  reversal  of  the  judgment  is  urged 
upon  this  ground,  under  section  1932,  General  Statutes. 
It  is  doubtful  if  any  of  the  assignments  of  error  are 
broad  enough  to  cover  this  question  of  jurisdiction;  but 
if  so,  the  objection  must  be  overruled.  The  point  was 
not  made  before  the  justice  of  the  peace,  and  while  de 
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fendant  did  not  appear  in  that  court  at  the  time  of  trial, 
he  afterwards  took  his  appeal  to  the  county  court,  en- 
tered therein  a  full  appearance,  and  conducted  the  trial 
to  judgment,  without  in  any  way  calling  attention  to  the 
subject.  It  does  not  appear  that  even  at  the  time  of 
making  his  application  for  a  new  trial  in  the  county 
court  he  presented  this  ground.  That  court  would  have 
had  complete  original  jurisdiction  of  the  subject-matter 
of  the  action,  and,  under  the  circumstances,  the  objection, 
now  interposed  for  the  first  time,  comes  too  late.  This 
court  has  held  that  while  the  statutory  provision  men- 
tioned is  jurisdictional,  it  does  not  refer  to  the  subject- 
matter  of  actions,  and  is  not  covered  by  section  1988, 
General  Statutes;  that  it  relates  to  **  jurisdiction  of  the 
person  "  (Melvin  v.  Latshaw,  2  Colo.  81);  that  it  confers 
"  a  pereonal  privilege  enacted  for  the  convenience  of  the 
debtor,  which,  like  the  service  of  process,  he  may  waive." 
Railroad  Co.  v.  Roberts,  6  Colo.  333.  Appellant  must 
be  held  to  have  waived  his  rights  in  the  premises,  and 
cannot  now  be  heard  upon  the  objection. 

The  record  in  this  case  shows  that  a  written  statement 
or  bill  representing  the  account  in  controversy  was  made 
out  against  "Mrs.  Frank  Hardenbrook,"  and  that  on 
several  different  occasions  it  was  presented  to  * '  Mr.  Frank 
Hardenbrook,"  the  defendant,  for  payment.  It  further 
appears  that  on  each  and  every  of  these  occasions  he  ac- 
knowledged the  correctness  of  the  account,  saying  that 
it  was  all  right,  and  that  he  would  pay  it;  but  stating 
that  he  did  not  just  then  have  the  means  at  hand,  and 

!  postponing  the  payment  from  time  to  time.     These  facts, 

there  being  no  objection  or  counter-proofs  at  the  trial, 
we  shall  hold  sufficient  to  authorize  a  presumption  that 

'  defendant  and  Mrs.  Hardenbrook  were  husband  and  wife. 

j  There  is  not,  in  our  judgment,  as  counsel  assert,  a  total 

absence  of  evidence  on  the  subject.     These  circumstances 
tend  to  establish  this  relationship. 
The  proofs  before  us  disclose  the  fact  that  the  bill  or 
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account  was  incurred  in  the  purchase  of  ordinary  wearing 
apparel  for  Mrs.  Hardenbrook,  whom,  we  feel  authorized 
to  assume,  for  reasons  above  stated,  was  defendant's 
wife.  Prima  facie  the  articles  were  "  necessaries,"  and 
her  prior  authority  to  make  the  purchase  is  presumed. 
''His  (the  husband's)  assent  shall  be  presumed  to  all 
necessary  contracts,  upon  the  account  of  cohabiting,  un- 
less the  contrary  appears. "  Lord  Holt,  quoted  in  Schouler, 
Dom.  Eel.  §  82.  The  burden  was  on  defendant  to  show 
the  contrary  by  proper  proofs;  but  he  offered  noue.  Be- 
sides, in  this  as  in  other  cases  of  agency,  a  subsequent 
ratification  by  the  principal  of  an  unauthorized  act  is 
equivalent  to  prior  consent.  Defendant's  conduct  in  the 
present  case  amounted  to  such  ratification.  The  burden 
was  on  him  to  overcome  the  presumption  of  ratification 
arising  from  his  acts  by  showing  such  misrepresenta- 
tions or  mistakes  of  fact  as  would  destroy  the  legal  infer- 
ence of  intent.  Schouler,  Dom.  Eel.  §§  82,  83.  This  case 
does  not  present  the  question  argued,  concerning  liability 
under  the  statute  of  frauds,  upon  oral  promises  to  pay 
the  debts  of  others. 
The  judgment  of  the  court  below  is  afiirmed. 

Affirmed. 


DoHERTY  V.  Morris. 

1.  Any  neglect  to  do  the  annual  assessment  work  required  by  the  Col- 

orado statutes  relating  to  mines  is  not  excused  by  the  failure  of 
one  or  more  joint  owners  to  do  such  work  under  a  promise  to  his 
co-owners  to  that  effect ;  and  a  valid  relocation,  by  a  stranger,  for 
such  neglect,  is  not  affected  by  such  understanding  between  the 
original  owners. 

2.  An  "adverse  claim"  is  not  available  to  an  original  owner  seeking  to 

establish  an  equitable  title  in  and  not  against  a  relocation  of  an 
abandoned  lode. 
8.  In  an  "adverse  claim"  the  fact  that  one  of  the  original  owners  con- 
spired with  the  person  who  relocated  the  property  as  an  abandoned 
lode  to  mak^  default  on  the  assessment  work  is  immaterial  when, 
88  a  matter  of  fact,  the  annual  work  was  not  done. 
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Adverse  claim"  by  Morris,  appellee,  against  Bryan, 
appellant,  with  whom  one  Doherty  was  impleaded. 

Mr.  L.  0.  Rockwell,  for  appellant. 

Messrs.  Morrison  and  Fillius  and  I.  N.  Smtth,  for 
appellee. 

Elbert,  J.  This  action  was  brought  by  Morris  in  sup- 
port of  an  adverse  claim  to  a  one-third  interest  in  the 
Great  Republican  lode.,  for  which  Doherty  had  applied  for 
patent.  Doherty  relocated  the  property  as  an  abandoned 
lode.  His  claim  was  that  the  assessment  work  for  the 
year  1881  had  not  been  done  by  the  former  owners,  Mor- 
ris, Bryan  and  Alexander.  This  was  the  principal  ques- 
tion presented  upon  the  trial  below,  and  upon  its  deter- 
mination in  his  favor  depended  the  plaintiff's  right  to 
recover.  Prior  to  the  relocation  Morris  owned  a  one- 
third  interest  in  the  lode,  Bryan  seven-twelfths,  Alexan- 
der one-twelfth.  Alexander  was  a  non-resident,  and 
there  is  no  pretense  that  he  did  the  assessment  work. 
Nor  does  Morris  claim  to  have  done  it,  but  testifies  that 
he  arranged  with  and  trusted  to  his  co-tenant  Bryan  to 
have  it  done,  agreeing  to  pay  his  proportion  of  the  cost, 
whatever  it  should  be.  Bryan  denies  any  such  arrange- 
ment, and  testifies  that  the  work  was  not  done  for  that 
year.  Upon  this  point  the  court  correctly  instructed  the 
jury  "  that  any  neglect  to  do  required  annual  work  is  not 
excused  by  the  failure  of  any  supposed  or  actual  promise 
of  one  or  more  joint  mine-owners  to  do  the  work.  A 
valid  location  for  such  neglect  is  not  affected  by  any  such 
understanding  or  misunderstanding  between  the  original 
owners.'* 

There  was  an  effort  on  the  part  of  the  plaintiff  to  show 
that  the  work  done  by  Doherty  on  the  lode  was  com- 
m^iced  by  him  under  contract  with  Bryan  as  annual 
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assessment  work,  but  afterwards  claimed  by  him  as 
relocation  work.  The  evidence  in  this  behalf,  however, 
is  extremely  uncertain  and  indefinite  in  its  character, 
and  it  is  doubtful  if  it  can  be  said  to  be  in  conflict  with 
the  positive  testimony  of  both  Bryan  and  Doherty  to  the 
effect  that  there  never  was  any  such  contract  made, 
or  work  done,  as  alleged.  A  certain  road  had  been  built 
by  one  Vandenburg  to  another  mine  near  and  adjoining 
the  Great  Republican,  and  it  was  claimed  by  Morris  that 
there  was  an  arrangement  by  which  the  owners  of  the 
Great  Republican  were  to  pay  their  proportion  of  the  cost 
of  this  road  as  annual  assessment  work.  If  it  be  con* 
ceded  that  the  work  upon  the  road  was  such  as  under 
the  law  could  be  treated  as  assessment  work,  it  appears 
quite  clear  from  the  evidence  that  no  such  arrangement 
was  ever  made,  nor  was  any  money  paid  upon  any  such 
account.  Upon  the  main  issue  —  was  the  assessment 
work  done  for  the  year  1881?  —  the  verdict  appears  to  be 
entirely  unsupported  by  the  evidence. 

The  additional  matter  set  up  in  the  amended  complaint 
has  no  proper  place  in  an  adverse  suit.  The  plaintiff 
seeks  to  establish  thereby  an  equitable  title  in^  not  agaiiist^ 
the  Doherty  location.  The  relief  asked  presupposes  the 
patentable  title  in  Doherty,  and  his  entry  of  the  lode  upon 
his  application  for  patent.  Whatever  equities  the  plaint- 
iff may  have  in  this  behalf  is  matter  for  an  independent 
proceeding. 

Under  the  allegations  of  the  amended  complaint,  an 
effort  was  made  upon  the  part  of  the  plaintiff  to  show 
that  there  was  a  conspiracy  between  Doherty  and  Bryan 
to  make  default  on  the  assessment  work,  with  a  view  to 
the  relocation  of  the  lode  by  Doherty.  However  this 
may  have  been,  and  whatever  the  complainant's  equities 
in  view  of  it,  the  fact  remained  that  the  annual  work 
was  not  done,  and  this  was  conclusive  against  the  plaint- 
iff's right  to  recover  in  the  suit  in  support  of  his  adverse 
claim.    In  this  connection  the  court  erred  in  telling  the 


1887.] 


Adams  v.  Schiffeb. 


15 


jury,  in  its  fifth  instruction,  that  if  they  believed  from 
the  evidence  that  Doherty  and  Bryan  conspired  together 
to  relocate  the  claim,  in  order  to  shut  out  the  interest  of 
the  plaintiff,  the  plaintiff  was  entitled  to  recover. 

The  judgment  of  the  court  below  is  reversed  and  the 
cause  remanded.  Reversed. 


Adams  v.  Schiffer  et  al. 

1.  A  misrepresentation  goes  for  nothing  unless  it  is  a  proximate  and 

immediate  cause  of  the  transaction.  It  is  not  enough  that  it  may 
have  remotely  or  indirectly  contributed  to  the  transaction,  or  may 
have  supplied  a  motive  to  the  other  party  to  enter  into  it.  The 
representation  must  be  the  very  ground  on  which  the  transaction 
has  taken  place. 

2.  A  fraud  roust  relate  to  the  facts  then  existing,  or  which  had  previ- 

ously existed ;  hence  non-performance  of  a  promise  made  in  the 
course  of  negotiations  is  not  of  itself  either  a  fraud  or  the  evidence 
of  fraud. 

8.  Where  a  party  has  possession  or  control  of  the  property  of  another, 
and  refuses  to  surrender  it  to  the  control  and  use  of  the  owner,  ex- 
cept upon  compliance  with  an  unlawful  demand,  a  contract  made 
or  money  paid  by  the  owner  under  such  circumstances  to  emanci- 
pate the  property  is  to  be  regarded  as  made  under  compulsion. 

4.  Money  deposited  with  a  banker  by  a  customer  in  the  ordinary  way 
is  money  lent  to  the  bank,  with  the  superadded  obligation  that  it  is 
to  be  paid  when  demanded  by  check. 
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Error  to  District  Court  of  Rio  Orande  County. 

Adams,  the  plaintiff  in  error,  filed  his  hill  of  complaint 
in  the  court  below  against  Schiflfer,  Forsch  and  Stern, 
praying  for  an  account,  and  a  reconveyance  to  him  of  the 
Aztec  lode  and  the  Aztec  mill-site,  and,  in  case  he  should 
not  be  entitled  to  this  relief,  that  the  defendants  be  de- 
creed to  pay  him  certain  sums  of  money.  The  cause  was 
tried  to  the  court  on  the  bill,  answer  and  evidence,  and 
the  bill  dismissed.  From  this  decree  Adams  appeals  to 
the  supreme  court.    It  appears  from  the  evidence  that 
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tbe  plaintiff  in  error,  Adams,  on  the  24th  day  of  January, 
1881,  entered  into  a  contract  to  sell  to  the  defendant 
Schiffer  an  undivided  one- half  interest  in  certain  mining 
and  milling  property,  viz,,  the  Summit  lode  and  the  Sum- 
mit mill-site,  situate  in  Summit  mining  district,  in  Bio 
Grande  county,  with  the  engine,  stamp-mill  and  machia* 
ery  thereon.  The  consideration  was  $3, 500,  —  $1, 500  cash 
in  hand,  the  remaining  $2,000  to  be  paid  when,  in  the 
language  of  the  contract,  ^'  said  Adams  shall  execute  and 
deliver  to  said  Schiffer  good  and  sufficient  deed  of  con- 
veyance, passing  to  said  Schiffer  a  good  and  sufficient 
title  to  the  above-described  property."  It  was  further 
agreed  **that  at  any  time  when,  by  mutual  consent, 
the  whole  of  said  property  shall  have  been  sold  for  the 
sum  of  $40,000,  or  the  interest  of  said  Schiffer  in  said 
property  shall  have  been  sold  for  the  sum  of  $20,000,  the 
said  Schiffer  will  immediately  pay  to  the  said  Adams  the 
sum  of  $6,000."  Schiffer  further  agreed  '*  to  furnish  the 
sum  of  $5,000  as  working  capital  for  the  working  and 
developing  of  the  aforesaid  property;  said  amount  to  be 
furnished  as  needed  for  the  working  and  developing  of 
said  property ;  *  *  *  and  it  is  agreed  that  the  said 
$5,000  shall  be  repaid  to  said  Schiffer  out  of  any  proceeds 
arising  in  any  way  from  said  property."  It  was  further 
agreed  *Hhat,  should  it  be  advisable  for  said  Adams  to 
relocate  the  lode  or  mining  claim  and  mill-site  heretofore 
described  and  known  as  the  *  Summit  Lode,'  and  *  Sum- 
mit Mill-site,'  and  to  change  the  name  of  said  lode  from 
its  present  name,  *  Summit  Lode,'  to  that  of  ^  Aztec  Lode,' 
and  to  change  the  name  of  the  said  mill-site  from  its 
present  name,  'Summit  Mill-site,'  to  that  of  the  *  Aztec 
Mill-site,'  then  all  of  the  aforementioned  agreements  by 
each  of  the  parties  hereto  in  relation  to  the  said  Summit 
lode  and  Summit  mill-site  shall  apply  with  equal  and  full 
force  and  effect  to  the  Aztec  lode  and  Aztec  mill-site, 
when  the  same  shall  have  been  located."  In  selling  and 
purchasing,  the  respective  parties  had  in  view  placing  the 
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property  on  the  New  York  market,  and  selling  it  at  an 
advance.  The  complainant,  Adams,  addressed  himself 
at  once  to  the  relocation  and  entry  of  the  lode  and  mill- 
site  under  the  name  of  the  "Aztec  Lode"  and  ''Aztec 
Mill-site."  The  entry  under  that  name  was  made  by  him 
on  or  about  the  15th  of  the  following  June.  In  the  mean- 
time both  Adams  and  Schiff er  went  to  New  York  city, . 
and,  in  the  month  of  March  following  the  sale,  Adams 
sold  to  one  Ferdinand  Forsch,  a  brother-in-law  of  Schiflfer, 
a  one-eighth  interest  in  his  remaining  interest  in  the 
mining  and  milling  property  for  the  sum  of  $2,500;  $250 
was  paid  down,  and  the  remaining  $2,250  was  to  be  paid, 
in  the  language  of  the  agreement,  *'on  or  before  the  1st 
day  of  June,  1881,  or  as  soon  thereafter  as  a  perfect  title 
deed  can  be  given  said  party  of  the  first  part;  said  party 
of  the  first  part  binds  himself,  or  his  heirs,  assigns  or  ad- 
ministrators, to  give  said  party  of  the  second  part  a  good 
warranty  deed,  as  soon  as  a  duplicate  receipt  for  patent 
is  issued  from  the  United  States  land  office  at  Del  Norte, 
for  the  within  described  mine  and  mill-site."  Both 
parties  returned  from  New  York  to  Del  Norte;  and,  on 
the  15th  of  June,  Adams  having  theretofore  entered  the 
property  under  the  name  of  the  ''Aztec  Lode  and  Mill- 
site,"  conveyed  to  Schiff  er  by  deed  of  quitclaim  the  one- 
half  interest  in  pursuance  of  his  agreement  of  the  24th  of 
January,  at  which  time  Schiffer  paid  to  Adams  the  re- 
mainder of  the  purchase  money,  $2,000.  Adams  also,  at 
the  same  time,  tendered  to  Schiffer,  as  the  representative 
of  Forsch,  a  deed  for  the  one-eighth  interest  theretofore 
sold  to  Forsch  in  March.  At  this  point  the  first  difference 
arose.  When  Adams  tendered  the  Forsch  deed  to  Schiffer 
the  latter  refused  to  receive  it,  and  to  pay  Adams  on  be- 
half of  Forsch  the  remainder  of  the  purchase  money, 
$2,250.  He  claimed  that  Adams  had  made  certain  false 
and  fraudulent  representations  respecting  the  amount  of 
ore  on  the  dump  at  the  time  Forsch  purchased.    Adams 

denied  making  any  such  representations.  Schiffer  offered 
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to  receive  the  deed  for  Forsch,  and  to  pay  $1,750,  saying 
that  this  was  the  best  he  would  do.  Adams  finally  ac- 
cepted the  proposition,  took  the  money  and  delivered  the 
deed.  In  respect  to  this,  as  well  as  the  other  contentions 
in  this  case,  the  parties  are  practically  the  only  witnesses. 
Of  this  settlement  on  the  15th  of  June  the  plaintiff, 
Adams,  testifies:  "Mr.  Schiffer  had  gone  up  to  the  mine, 
and  came  down  and  said  to  me  that  I  had  made  rep- 
resentations of  the  mine  to  him  and  his  brother-in-law. 
I  said  I  had  not  done  any  such  thing.  He  said,  *  You 
made  representations,  but  the  condition  is  not  as  you  rep- 
resented it  to  be;  you  said  there  was  at  least  one  thousand 
five  hundred  pounds  to  a  ton  somewhere  there,  but  it  is 
not  there.'  I  said,  *  What  has  become  of  it  ? '  He  said  he 
did  not  know;  it  was  not  there.  I  asked  him  if  he 
thought  I  was  responsible  for  that.  *I  cannot  help  it,' 
he  says;  '  it  is  not  there,  and  I  do  not  propose  to  pay  you 
the  other  $2,250.'  I  said,  *I  could  not  stand  that.  I  am 
ready,  whenever  I  can  get  my  money,  to  make  this  deed. ' 
He  said,  *  I  will  pay  you  $1,750,  and  no  more,  and  I  think 
I  will  probably  buy  this  back  myself  from  Mr.  Forsch.' 
Understanding  that  I  had  done  as  I  had  agreed  to  do,  I 
trusted  to  getting  the  other  $500  from  Mr.  Forsch,  and 
gave  him  the  deed.  This  conversation  occurred  in  Mr. 
Schiffer's  store,  in  the  main  building.  *  *  *  I  took 
the  ore  that  I  carried  to  New  York  as  specimens  out  of 
the  same  place,  and  Mr.  Schiffer  and  I  both  went  to  see 
BuUback  in  New  York.  There  was  fifty-eight  pounds  of 
dry  ore.  Mr.  BuUback's  certificate  was  $1,467,  and,  I 
think,  some  cents.  *  *  *  Mr.  John  Shaw  told  me 
there  was  one  thousand  five  hundred  pounds  on  the 
dump.  I  made  the  statement  through  him.  I  left  the 
mine  on  the  16th  day  of  January  previous,  I  think.  This 
ore  was  taken  out  afterwards.  I  informed  Mr.  Schiffer 
of  the  ore  taken  out,  as  a  fact  stated  by  Mr.  Shaw.  The 
ore  was  sampled  before  the  sale  to  Mr.  Forsch.  *  *  * 
I  wanted  the  money,  and  he  wouldn't  pay  more,  and  I 
took  it  rather  than  lose  the  sale." 
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The  defendant  Schiffer  testifies  that  *'Mr.  Adams  told 
him  (Porsch)  it  was  a  good  piece  of  property  in  his  opin- 
ion; told  him  there  was  some  money  taken  out  last  year; 
and,  judging  from  the  ores  which  he  had  sent  to  me,  it 
was  a  valuable  piece  of  property.  I  received  fifty-eight 
pounds  of  ore  which  I  assayed  at  BuUback's,  and  it  ran 
$1,400;  that  is,  the  ore  that  he  testified  about,  sent  in  the 
spring.  Mr.  Adams  told  Mr.  Forsch  there  was  several 
toDs  of  good  ore  on  the  dump.  Mr.  Forach  said,  *If  that 
is  the  case,  what  will  you  take  for  an  interest  —  for  one- 
sixteenth.'  Mr.  Adams  wanted  $5,000;  Forsch  would 
not  give  it;  *  *  *  but  finally  an  agreement  was 
drawn  up  that  he  was  to  pay  Adams  $250  down  and 
$2,250  when  Mr.  Adams  gave  him  the  deed;  that  was 
the  sum  of  the  contract.  We  both  considered  that  there 
was  not  much  risk,  as  there  were  several  tons  of  good 
ore  on  the  dump.  When  we  went  up  to  the  mine  I  do 
not  believe  we  found  fifty  pounds  of  ore;  *  *  *  there 
was  a  vein  there,  but  not  very  valuable  ore;  that  was  at 
the  Colconda;  but  he  represented  that  there  was  several 
tons  of  veiy  rich  ore.  Mr.  Adams  came  to  Del  Norte  a 
few  days  later, —  about  the  14th  or  loth  of  June.  We  had 
the  receiver's  receipt  of  the  Aztec  lode.  The  deeds  were 
brought  over  the  next  day,  and  we  went  to  Jim  Ross'  of- 
fice to  acknowledge  them,  and  we  had  my  deed  acknowl- 
edged. I  told  Mr.  Adams  that  I  would  not  take  the 
Forsch  deed;  that,  under  the  circumstances,  I  could  not 
accept  it,  as  Mr.  Forsch  had  requested  me  to  attend  to 
his  business  for  him.  I  said,  at  the  recorder's  office, 
'  We  will  consider  that  you  own  one-half  and  I  own  one- 
half,  and  that  the  deed  to  Forsch  was  not  accepted  by 
me.'  *  *  *  I  told  Adams  I  would  not  accept  the 
Forsch  deed,  and  would  rather  let  the  §250  go  than  take 
the  property,  as  it  is  entirely  different  from  what  you 
represented  it  to  be  in  New  York.  Mr.  Adams  insisted 
upon  it,  but  I  would  not  do  it.  I  told  him  I  would  tele- 
graph to  Mr.  Forsch  about  it,  and  then  I  could  tell  him 
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what  I  could  do.  I  telegraphed  that  I  thought  $2,000 
should  be  paid,  and  no  mo/e;  and  if  Mr.  Adams  would 
be  satisfied  with  that  I  would  wire  him.  Mr.  Adams 
said  to  wire  him  and  see  what  he  says.  It  was  accepted. 
Mr.  Adams  acknowledged  the  deed,  and  I  paid  him 
$1,760.  He  made  the  draft  on  Mr.  Forsch,  and  I  cashed 
it.  Mr.  Adams  was  perfectly  satisfied.  I  acted  for  Mr. 
Forsch  because  he  was  my  brother-in-law,  and  he  told 
me  to  act  for  him.  The  receipt  given  me  is  the  one  read 
in  evidence."  With  respect  to  this  transaction  Adams 
claims  that  he  is  entitled  to  a  decree  for  $500,  the  re- 
mainder of  the  purchase  money  as  agreed  upon. 

On  the  18th  day  of  October  following,  Adams  entered 
into  an  agreement  with  Schiffer  to  convey  to  him  by 
good  and  sufficient  deed  his  remaining  interest  in  the 
said  Aztec  lod&  and  mill-site  for  the  sum  of  $25,000,  to 
be  deposited  to  the  credit  of  Adams  in  the  Rio  Grande 
County  Bank  on  or  before  the  15th  day  of  November, 
1881.  Schiflfer  was  in  New  York,  and  soon  thereafter 
telegraphed  to  Adams  to  come  for  the  purpose  of  closing 
a  sale  of  the  property.  In  response  to  the  telegram  Adams 
went  east,  and  on  the  17th  of  November  sold  and  con- 
veyed, by  quitclaim  deed,  his  remaining  interest  in  the 
property  to  one  Stern  for  the  sum  of  $15,500.  This  sale 
to  Stern  was  negotiated  by  Schiffer,  who  represented  to 
Adams  that  this  was  all  he  could  get  for  the  property. 
Adams  was  reluctant  to  sell  the  property  for  that  price. 
The  purchase  money,  $15,500,  was  paid  by  Stern  to 
Schiffer,  who,  before  paying  it  over  to  Adams,  insisted 
that  Adams  should  repay  to  Schiffer  his  share,  or  seven- 
sixteenths  of  the  money  advanced  by  Schiffer  for  the 
purpose  of  working  and  developing  the  mine,  amounting 
to  about  $6,800.  Adams  expressed  his  willingness  to 
pay  his  share  of  all  moneys  so  advanced  by  Schiffer  for 
working  and  developing  the  mine,  over  and  above  the 
sum  of  $5,000,  but  insisted  that,  under  the  written  agree- 
ment of  January  24th,  thai  Schiffer  was  to  advance 
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$5,000  for  the  developing  and  working  of  the  mine,  and 
was  to  be  reimbursed  out  of  the  proceeds  arising  from 
working  the  mine.  Schiflfer,  on  the  other  hand,  insisted 
that  he  was,  under  the  terms  of  the  contract,  to  be  re- 
imbursed his  $5,000  out  of  the  proceeds  of  the  mine, 
whether  arising  from  working  the  mine  or  frohi  its  sale. 
Adams  finally  yielded  to  the  claim  of  Schiflfer,  delivered 
the  deed,  and  received  from  Schiflfer  the  purchase  money, 
$15,500,  less  the  amount  claimed  by  Schiflfer  as  due^om 
Adams  to  him  for  money  laid  out  and  expended  by 
Schiflfer  in  working  and  developing  the  mine.  This  was 
the  second  matter  of  diflficulty,  in  respect  to  which  the 
complainant  Adams  claims  a  decree  for  the  sum  of 
$2,900.  Of  this  settlement  the  complainant  Adams  tes- 
tifies: "  He  said,  ^  if  you  will  take  the  $15,500,'  he  would 
make  the  negotiations.  Well,  I  had  to  do  that  or  noth- 
ing. I  made  the  conveyance  for  $15,500,  on  this  under- 
standing of  what  I  have  been  telliqg ;  I  did  not  know 
who  this  man  was.  I  have  got  up  to  the  point  where  I 
finally  concluded  to  tell  him  to  make  out  the  deed.  He 
did  so,  and  wanted  the  deed  made  out  to  another  man, 
and  he  wanted  the  consideration  in  the  deed  $45,000.  I 
said,  *Tou  can  put  it  in  $50,000  if  you  want  it;  and  if 
you  have  to  pay  it  it  will  not  be  so  pleasant.'  Well,  I 
had  not  got  any  money  yet ;  but  we  had  figured  up  this 
thing, —  what  I  owed  him  on  the  expenses  for  work. 
When  he  came  to  pay  me  he  said,  I  am  going  to  take 
out  what  you  owe  me.  This  deed  was  signed,  and  I 
could  not  help  it.  I  thought  I  had  better  let  him  have  it. 
I  took  his  check  for  $12,000  on  his  bank,  and  he  paid  me 
the  balance.  He  took  out  the  balance  I  owed  him  on  the 
tunnel  transaction,  and  paid  me  the  balance  in  cur- 
rency." On  cross-examination  he  says:  *'He  said  a 
friend  of  his  would  give  $15,000  for  it.  I  refused,  and 
thei>  he  wanted  a  settlement,  and  then  it  was  discovered 
I  owed  seven-sixteenths  of  the  amount  expended  in  de- 
velopment, and  he  used  that  as  a  means  of  coercion.     I 


22  Adams  v.  Schiffea.  [Dec.  T., 

\  referred,  if  I  could,  to  settle  amicably.  He  would  have 
taken  security  on  what  I  had  if  I  would  have  given  it  to 
him.  If  he  had  given  me  the  $15,500  for  that  interest, 
without  taking  his  pay  out,  I  would  not  have  been  satis- 
fied to  sell ;  not  for  that  price.  I  considered  that  I  might 
be  placed  in  a  worse  position  by  Schiffer  if  I  did  not  do 
as  I  did.  I  did  not  know  he  could  not  compel  me  to  pay 
the  seven-sixteenths  of  the  development  money;  he  said 
he  Auld  compel  me.  I  knew  the  contract  said  he  was 
only  to  be  paid  that  $5,000  from  the  mine,  and  that  I  had 
received  no  proceeds  froiti  the  mine.  I  offered  Mr. 
Schiffer  security  on  the  ore  taken  out,  and  him  to  give 
me  twenty-five  per  cent,  for  my  share  until  he  was  paid; 
but  he  wouldn't  do  it.  I  wanted  him  to  do  that  and  go 
on  and  ship  the  ore,  but  he  would  not  do  that ;  but  he 
would  have  taken  a  deed  for  my  interest  and  held  it, 
and  when  he  got  the  deed  I  would  have  been  completely 
in  his  control.  He^idn't  tell  me  he  would  freeze  me  out. 
On  the  whole  of  this,  rather  than  chance  what  I  feared, 
I  sold  balance  for  $15,500.  [Witness  here  shows  Ex- 
hibit L.]  I  made,  executed  and  delivered  that  instru- 
ment." The  defendant  Schiffer  testifies:  *^  My  contract 
with  him  was  that  this  $5,000  or  more,  whatever  I  ad- 
vanced towards  developing  this  property,  I  could  only 
get  through  the  sale  of  the  mine,  or  from  sales  of  ore.  I 
I  did  not  press  him  at  all  for  the  money  ;  made  no  such 
demand  for  his  share  of  the  development  money.  *  *  * 
The  $5,000  development  was  to  come  out  of  a  sale  of 
the  mine  or  proceeds  of  the  ore  ;  either  a  sale  of  all  or 
only  a  portion  of  the  mine, —  either  way  ;  presume  that 
was  Dr.  Adams'  understanding  also.  Every  fraction  sold 
was  to  pay  its  proportion  of  the  development  money. 
When  Dr.  Adams  sold  seven-sixteenths  to  Stern,  it  was 
my  understanding  that  seven-sixteenths  of  all  develop- 
ment money  was  to  be  paid  by  Adams  to  me,  and  de- 
ducted from  the  proceeds  of  the  sale.  When  he  sold  the 
one-sixteenth  to  Forsch  I  didn't  deduct  the  development 
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money,  because  he  didn't  have  the  money  to  spare  at  that 
time,  and  I  didn't  ask  him  for  it.  We  had  no  expenses 
then,  in  June,  to  speak  of.  Question.  Now,  I  will  call 
your  attention  to  this  part  of  the  contract,  '  And  it  is 
agreed  that  the  said  sum  of  $5,000  shall  be  repaid  to  said 
Schiff er  out  of  any  proceeds  arising  in  any  way  from  said 
property.'  Do  you  swear  that  that  meant  that  the  pro- 
ceeds arising  in  any  way  from  said  property  meant  from 
the  sale  of  the  property?    Answer.  Yes,  sir." 

In  March,  1882,  Eichard  O.  Adams,  a  son  of  the  com- 
plainant, set  up  a  claim  of  title  to  the  property  sold  by 
his  father,  and  entered  a  protest  at  the  proper  office,  re- 
straining the  officer  eigaiust  issuing  of  patent  to  his 
father  for  said  property.  The  complainant  had  at  the 
time  about  $8,000  deposited  at  the  Rio  Grande  County 
Bank,  an  incorporation  owned  and  controlled  by  the  de- 
fendant Schiffer  and  his  brother,  one  Abraham  Schiffer. 
The  defendant  Schiffer  refused  to  honor  the  checks  of  the 
complainant  on  said  deposit  until  the  claim  of  his  son  to 
the  property  should  be  adjudicated  and  settled.  Schiffer 
professed  his  willingness  to  pay  $10,000  to  have  the  mat- 
ter settled,  and  the  complainant  opened  up  negotiations 
with  his  son,  who  resided  a  part  of  the  time  in  Utah  and 
part  of  the  time  in  Denver.  After  extended  negotiations, 
running  through  several  months,  the  son,  Richard  0. 
Adams,  executed  a  deed  to  Schiffer,  conveying  all  his 
right,  title  and  interest  in  and  to  the  property,  and  re- 
ceived from  Schiffer,  through  the  First  National  Bank  of 
Denver,  the  sum  of  $10,000.  The  deed  of  the  son  ap- 
pears to  have  been  delivered  to  Schiffer.  Schiffer  then 
insisted  that  Adams  should  reimburse  him  the  $10,000 
paid  to  the  son  in  order  to  protect  the  title.  With  re- 
spect to  this  there  was  more  or  less  contention.  Schiffer 
finally,  however,  offered  that  if  Adams  would  release  his 
claim  to  the  contract  of  January  24  for  $6,000,  to  be  paid 
in  case  the  mine  should  be  sold  for  $40,000,  or  Schiff er's 
half  interest  for  $20,000,  and  allow  Schiffer,  in  addition, 
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$2,500  cash,  that  he  would  settle  upon  that  basis  and 
none  other;  that  if  he  would  not  accede  to  that  proposi- 
tion, Adams  would  have  to  enforce  his  rights  In  the 
courts.  Adams  took  time  to  consider,  returned  to  the 
bank  in  the  afternoon,  and  accepted  SchilTer's  proposition. 
Thereupon  receipts  in  full,  covering  all  the  transactions 
with  respect  to  the  mining  property,  were  signed  arid  in- 
terchanged by  the  parties.  The  refusal  of  Schiffer  to 
pay  the  complainant  his  money  upon  his  check  until  the 
complainant  should  secure  a  deed  from  his  son,  and  the 
subsequent  refusal  of  Schiffer,  after  obtaining  possession 
of  the  deed  of  the  son,  to  settle  with  complainant  upon 
any  other  basis  than  the  one  which  we  have  set  forth, 
constitutes  the  third  ground  of  complaint,  in  respect  to 
which  the  complainant  claims  that  he  is  entitled  to  a  de- 
cree for  the  gum  of  $10,000.  It  was  admitted  that  on  or 
about  the  15th  day  of  June,  1881,  the  proceedings  being 
apparently  regular,  the  proper  ofl&cials  of  the  land  oflBce 
at  Del  Norte  issued  to  Dr.  Adams  a  receiver's  receipt, 
and  that  some  time  in  the  early  part  of  1882  a  protest, 
or  document  of  some  kind  having  that  effect,  was  filed 
in  the  general  land  ofiice  at  Washington  against  the  issu- 
ing of  a  patent  to  Dr.  Adams,  and  that,  in  consequence 
of  the  filing  of  such  papers,  an  order  was  made  directing 
the  local  land  office  at  Del  Norte  to  institute  a  hearing  as 
to  the  mattei*s  set  up  in  the  protest  and  report  the  result 
thereof  to  the  general  land  office  at  Washington.  Re- 
specting the  relocation  of  the  mining  property  and  his 
son's  claim  of  title  the  complainant  testifies:  *' We  relo- 
cated it  as  abandoned  property  in  February  or  March, 
1881.  I  think  it  was  subject  to  relocation  for  failure  to 
do  assessment  work  in  1879.  Did  some  work  that  year, 
but  think  not  enough.  Don't  recollect  whether  I  made 
affidavit  to  that  effect.  Mr.  Schiffer  had  an  abstract. 
Don't  know  whether  it  showed  title  in  my  son;  some 
said  it  did.  I  know  all  about  conveying  the  mine  to  ray 
son  in  June,  1873.   Told  Schiffer  I  had  a  right  to  relocate 
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it.  Don't  believe  I  told  him  the  work  had  not  been  done 
for  more  than  one  year.  I  told  him  the  mine  was  aban- 
doned by  my  son.  Perhaps  I  told  him  the  necessary 
work  had  not  been  done  for  at  leeist  one  year,  and  for 
that  reason  it  was  abandoned  and  subject  to  relocation, 
and  that  I  would  relocate  it  as  the  Aztec  lode  and  get  a 
clear  title.  *  *  *  i  did  not  see  my  son  about  revok- 
ing the  power  of  attorney  he  gave  me.  I  did  not  write 
to  him  about  it  in  January,  1882,  or  at  any  time.  I 
don't  know  when  the  deed  signed  by  myself  as  attorney 
in  fact  for  my  son  was  written,  but  I  know  I  signed 
something  like  this  in  New  York  city;  but  I  knew  noth- 
ing about  the  power  of  attorney  being  revoked.  *  *  * 
That  deed  was  made  by  Schiffer  and  sent  to  me  to  sign 
with  and  under  the  knowledge  that  my  son  had  revoked 
the  pow^er  of  attorney;  and  he  urged  me  to  sign  it,  and  I 
suppose  I  had  the  right  to  do  it.  This  deed  was  sent  me 
by  letter.  That  is  the  letter  [Exhibit  F  3],  dated  January 
22,  1882.     *    *    *" 

Defendant  Schiffer  testifies:  "  It  was  about  the  middle 
of  January,  1881,  when  I  heard  that  young  Adams  had 
a  claim.  I  didn't  mention  anything  about  his  claim 
when  I  sent  the  deed  to  New  York  to  be  signed  by  Dr. 
Adams,  for  himself  and  for  his  son,  as  his  attorney  in 
fact.  I  didn't  know  what  trouble  he  would  make;  didn't 
know  from  the  abstract  made  in  1881  that  the  son  had 
a  title.  *  *  *  I  don't  remember  how  long  I  had  the 
abstract  referred  to  before  the  conversation  with  Dr. 
Adams.  I  wanted  to  see  the  title  I  was  buying.  I  got 
the  abstract  two  or  three  days  before  out  agreement. 
Before  the  execution  of  the  contract  in  January,  1881,  I 
told  Dr.  Adams  that  the  deed  to  his  son  and  wife,  and 
especially  to  his  wife,  were  ridiculous.  I  knew  all  about 
the  title  before  I  signed  the  contract  with  Dr.  Adams. 
He  agreed  to  relocate  the  property  if  he  found  it  neces- 
sary. Question.  Was  it  the  understanding,  Mr.  Schiffer, 
that  the  doctor  should  purchase  and  perfect  a  title,  and 
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make  a  relocation  of  this  property,  if  it  were  advisable, 
under  a  different  name,  and  that  sQch  name  should  be 
the  *  Aztec  Mine  and  Mill-site; '  that  when  he  got  a  pat- 
ent in  consequence  of  that  application,  and  had  made  a 
deed  to  you,  that  that  should  be  a  compliance  with  this 
contract?    Answer.  I  should  consider  it  such;  yes,  sir." 

Messrs.  Hugh  Butler,  T.  D.  W.  Yonley  and  Frank 
Naylor,  for  plaintiff  in  error. 

Messrs.  Markham,  Patterson  and  Thomas,  for  de- 
fendant in  error. 

Elbert,  J.  The  complainant,  Adams,  prays  for  an 
account,  and  for  a  reconveyance  of  the  Aztec  mine  and 
Aztec  mill-site.  We  consider  first  the  case  made  on  the 
pleadings  and  evidence  against  the  defendant  Schiffer. 
The  complainant  alleges  that  he  was  the  owner  of  the 
mining  property  in  question;  that  it  was  of  great  value; 
that  the  defendant  Schiffer  knew  this,  and  desired  to 
purchase  an  interest  in  it;  that  the  complainant  was  em- 
barrassed finaucially,  and  uuable  to  work  the  mine  ad- 
vantageously; that  the  **  defendant  was  possessed  of 
considerable  money  and  property,  and  claimed  to  have  a 
considerable  acquaintance  and  influence  among  moneyed 
men  in  the  city  of  New  York;  that  if  he  could  acquire 
an  undivided  one-half  interest  in  the  property  he  would 
assist  in  opening  and  developing  the  property,  and  in  that 
manner  greatly  enhance  and  increase  the  value  of  the 
remaining  half  of  the  property  retained  by  the  complain- 
ant; that  by  the  aid  and  influence  of  the  defendant 
among  his  moneyed  friends  and  acquaintances  in  New 
York,  after  said  property  had  been  opened  and  developed, 
he  could  sell  the  remaining  half  interest  in  said  property, 
or  some  portion  thereof,  for  a  very  large  sum  of  money, 
so  that  the  complainant  could  in  a  short  time  realize  a 
fortune  in  ready  money  by  the  sale  thereof;"  that  the 
plaintiff,  believing  and  relying  upon  said  representations. 
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made  with  the  said  Schiflfer  the  contract  of  sale  of  Janu- 
ary 24,  1881.  With  respect  to  this  contract  of  sale  there 
is  no  allegation  of  fraudulent  representations.  The  only- 
allegation  which  we  find  in  the  bill  is  in  the  fourteenth 
paragraph,  and  is  one  of  fraudulent  intent,  namely,  that 
the  defendant  ^^  entered  into  said  contract  with  the  intent 
to  deceive  and  defraud  plaintiff."  The  theory  upon 
which  plaintiflf  seeks  to  recover  is  thus  more  fully  stated 
by  his  counsel:  *'Tbe  primaiy  purpose  is  made  plain  by 
the  after-conduct  of  the  defendant  Schiffer.  That  he  has 
oppressed,  coerced  and  impoverished  plaintiflf  at  every 
turn  throughout  the  whole  transaction,  after  his  pur- 
chase of  one- half  interest,  cannot  be  denied;  and  from 
this  conduct  the  inference  appears  to  us  to  be  irresistible 
that  the  defendant  Schiflfer  made  the  original  purchase 
of  the  half  interest  for  the  purpose  of  getting  a  hold  upon 
the  property,  and  enabling  himself  to  practice  the  wrongs 
and  oppressions  which  he  has  practiced  upon  the  plaintiflf. 
From  this,  and  what  Schiflfer  did  in  the  end,  the  con- 
clusion cannot  be  escaped  that  he  made  the  promise  to 
use  his  influence  with  his  friends  to  sell  plaintiflf's  re- 
maining interest,  and  to  pay  plaintiflf  the  $6,000,  with  the 
fraudulent  intent  not  to  keep  the  one,  or  to  perform  the 
other;  with  the  purpose  not  to  carry  out  the  arrange- 
ment, but  to  make  use  of  the  situation,  which  he  would 
gain  through  the  arrangement,  to  get  the  title  to  the 
property  in  the  end,  in  exact  accordance  with  what  he 
has  shown  by  the  evidence  to  have  accomplished  through 
coercion,  intimidation  and  duress. "  The  defendant  Schif- 
fer's  representations  as  to  his  influence  in  New  York, 
and  his  ability  to  sell,  were  general.  He  did  not  undertake 
to  sell  at  any  sum,  much  less  for  any  definite  sum.  He 
engaged  to  expend  a  certain  sum  in  developing  the  mine; 
this  he  did.  His  demand  for  reimbursement  will  be  here- 
after considered.  It  does  not  appear  that  his  representa- 
tions respecting  his  influence  were  false,  or  that  he  failed 
to  make  the  promised  eflfort  to  sell.     He  did  eflfect  a  sale 
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of  the  remaining  interest  of  the  complainant  at  figures 
which  the  complainant  voluntarily  accepted,  although  the 
price  did  not  meet  his  expectations.  There  is  no  evidence 
that  Schiffer  could  have  sold  the  property  for  a  larger 
sum,  or  that  he  did  not  make  due  effort  to  that  end.  Had 
his  representations,  however,  been  false,  and  had  he 
failed  to  effect  a  sale,  it  would  not  have  necessarily  been 
a  ground  for  the  relief  asked.  * '  A  misrepresentation  goes 
for  nothing  unless  it  is  a  proximate  and  immediate 
cause  of  the  transaction.  It  is  not  enough  that  it  may 
have  remotely  or  indirectly  contributed  to  the  trans- 
action, or  may  have  supplied  a  motive  to,  the  other  party 
to  enter  into  it.  The  representation  must  be  the  very 
ground  on  which  the  transaction  has  taken  place. "  Kerr, 
Fraud  &  M.  84;  Improvement  Co,  v.  CowaUj  6  Colo.  324. 
While  Schiffer's  representations  as  to  his  influence  in 
making  the  sale  may  have  been  a  motive  influencing  the 
complainant  in  making  the  contract  of  January  24,  it 
cannot  be  said,  in  view  of  the  conflicting  testimony,  that 
it  definitely  formed  a  part  of  the  consideration,  or  that  it 
was  the  proximate  and  immediate  cause  of  the  trans- 
action. The  distinct  allegation  of  the  bill,  however,  is 
that  in  entering  into  this  contract  of  the  24th  of  Janu* 
ary  there  was,  upon  the  part  of  the  defendant  Schiffer, 
an  intention  to  defraud.  Not  an  intention  to  defraud  in 
the  transaction  of  that  date,  but  an  intemtion  to  defraud 
thereafter,  as  explained  by  counsel,  in  future  dealings 
with  the  property.  It  is  claimed  by  the  counsel  for  the 
complainant  that  this  intention  was  pursued  and  consum- 
mated by  the  sale  to  Forsch  in  March,  the  settlement  in 
respect  thereto  of  the  15th  of  June,  the  subsequent  sale 
of  all  the  complainant's  remaining  interest  to  Stern  on 
the  17th  of  November,  the  settlement  of  that  date  with 
respect  to  the  money  advanced  by  the  defendant  Schiffer 
for  working  and  developing  the  mine,  and  the  subsequent 
and  final  settlement  of  August  1,  1882.  With  respect  to 
this  proposition,  we  think  it  is  sufficient  to  say  that  the 
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mere  intent  upon  the  part  of  the  defendant  Schiffer  to 
defraud  the  complainant  in  some  future  transaction  could 
not  affect  their  contract  of  the  24:th  of  January,  which 
was  otherwise  unimpeachable.  These  subsequent  trans- 
actions which  we  have  mentioned  must  stand,  each  upon 
its  own  merits.  If  the  complainant  was  defrauded  by 
any  one  or  all  of  them,  it  cannot  operate  to  affect  or  in- 
validate a  prior,  independent  contract  made,  entered  into 
and  executed  for  a  good  and  valuable  consideration.  A 
fraud  must  relate  to  facts  then  existing,  or  which  had 
previously  existed;  hence  non-performance  of  a  promise 
made  in  the  course  of  negotiations  is  not  of  itself  either  a 
fraud  or  the  evidence  of  a  fraud.  Oooley,  Torts,  474-486. 
It  is  true,  this  rule  does  not  obtain  in  a  class  of  cases 
where  the  promise  is  the  device  resorted  to  to  accomplish 
the  fraud,  as  where  one  buys  property,  real  or  personal, 
with  the  existing  intention  not  to  pay  for  it.  Cooley, 
Torts,  487;  Dowd  v.  Tucker^  41  Conn.  203;  Dow  v.  San- 
horuj  3  Allen,  182;  Richardson  v,  AdamSy  10  Yerg.  273; 
Gross  V.  McKeBy  53  Miss.  538.  It  is  difficult  to  bring  the 
case  at  bar  within  this  class  of  cases.  The  deferred  pay- 
ment of  $2,000  was  paid  by  Schiffer  when  due.  The 
subsequent  wrongful  demand  to  be  released  from  the 
contingent  pajunent  of  the  $6,000,  like  a  failure  to  pay, 
is  not  of  itself  evidence  of  an  original  fraudulent  intent. 
Taken  in  connection  with  his  entire  conduct  in  his  deal- 
ings with  the  plaintiff,  it  is  perhaps  cumulative  evidence 
that  the  defendant  was  a  hard  and  exacting  dealer,  but 
to  treat  it,  even  when  thus  supported,  as  evidence  of  an 
original  fraudulent  intent  sufficient  to  invalidate  the  sev- 
eral contracts  between  the  plaintiff  and  defendant  of  a 
year  and  eighteen  months  before,  would  be  to  place  the 
validity  of  contracts  and  conveyances  upon  very  uncer- 
tain grounds.  We  are  of  the  opinion,  therefore,  that  the 
complainant  is  not  entitled,  as  against  the  defendant 
Schiffer,  to  reconveyance  of  the  one-half  interest  sold  to 
him.    Still  less  is  the  complainant  entitled  to  this  relief 
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as  against  the  defendants  Forsch  and  Stern.  There  is  no 
evidence  to  support  the  allegation  of  conspiracy  between 
them  and  the  defendant  Schiffer,  or  to  show  that  they 
were  other  than  innocent  and  bona  fide  purchasers. 

We  now  proceed  to  the  consideration  of  the  three  sev- 
eral settlements  made  by  the  complainant  and  defendant, 
of  the  15th  of  June  and  of  the  17th  of  November,  1881, 
and  of  the  1st  of  August,  1883,  with  respect  to  which  the 
complainant  demands  relief  upon  the  ground  that  they 
were  made  under  duress  of  goods.  Contracts  made  and 
money  paid  under  duress  of  goods  have  been  held,  the 
former  void  and  the  latter  recoverable,, in  many  well- 
considered  cases  both  in  England  and  America.  The  de- 
cisions are  not  uniform  in  their  expression  of  the  law, 
but  they  all  rest  upon  the  proposition  that  the  duress  of 
property  was  such  as  to  render  the  contract  or  payment 
involuntary.  It  seems  to  be  well  settled  that  where*  a 
party  has  possession  or  control  of  the  property  of  another, 
and  refuses  to  surrender  it  to  the  control  and  use  of  the 
owner,  except  upon  compliance  with  an  unlawful  demand, 
a  contract  made  or  money  paid  by  the  owner  under  such 
circumstances  to  emancipate  the  property  is  to  be  re- 
garded as  made  under  compulsion.  The  case  of  Astley 
V,  Reynolds^  2  Strange,  915,  is  regarded  as  the  leading 
English  case.  There  a  pawnbroker  refused  to  deliver 
goods  pawned,  except  upon  payment  of  excessive  inter- 
est. The  owner  having  paid  this  to  obtain  possession  of 
his  property,  he  was  allowed  to  recover  back  the  excess. 
See,  also.  Smith  v.  Bromley,  2  Doug.  696.  The  refusal 
of  common  carriers  to  deliver  goods  without  payment  of 
excessive  charges  has  given  rise  to  numerous  cases  in 
which  the  principle  has  been  applied.  Ashmole  v.  Wain- 
turight,  ^Q.  B.  837;  Harmony  v.  Bingham,  12  N.  Y.  99; 
Tutt  V.  Ide,  3  Blatchf.  249;  Beckwith  v.  Frisbie,  32  Vt. 
659.  The  exaction  of  illegal  taxes  and  tolls  constitutes 
another  class  of  cases  in  which  recovery  has  been  allowed 
upon  the  same  principles.    Briggs  v.  Lewiston^  29  Me. 


1887.]  Adams  v.  ScfflFFEB.  31 

4Y2;  Orim  v.  School  Dist.  57  Pa.  St.  433;  Preston  v.  Bos- 
tofif  12  Pick.  14;  Elliott  v.  Swartwoiit,  10  Pot.  138;  Ripley 
V.  Oelston^  9  Johns.  201;  Chase  v.  Dwinal,  7  Me.  134; 
Manufacturing  Co,  v.  Amesbury^  17  Mass.  461.  So,  too, 
where  the  duress  has  been  by  means  of  legal  process, 
money  paid  to  release  property  so  held  is  recoverable. 
Spaids  V.  Barrett^  57  111.  289;  Crawford  v.  Cato,  22  Ga. 
594;  Collins  V.  Westbury,  2  Bay,  211;  Chandler  v.  Sanger^ 
114  Mass.  364;  Bank  v.  Watkins,  21  Mich.  483.  Money 
wrongfully  exacted  by  a  corporation  as  a  condition  prece- 
dent to  a  transfer  of  stock  was  held  recoverable  in  the 
case  of  Bates  v.  Insurance  Co.  3  Johns.  Cas.  238.  Illegal 
commissions  demanded  and  paid  to  secure  the  surrender 
of  bonds  were  held  recoverable  in  the  case  of  Scholey  v. 
Mumfordy  60  N.  Y.  498.  Money  paid  in  order  to  obtain 
a  transfer  of  patents  wrongfully  withheld  was  held  re- 
coverable in  the  case  of  White  v.  Heylman,  34  Pa.  St. 
142.  In  the  case  of  Vyne  v.  Olenn,  41  Mich.  112;  1  N.  W. 
Rep.  997,  the  duress  consisted  in  an  unlawful  interfer- 
ence by  defendant  between  the  plaintiff  and  other  debt- 
oi-s,  by  means  of  which  he  had  stopped  the  payment  to 
plaintiff  of  sums  due  him  from  such  other  del)tors.  Mr. 
Grcenleaf  states  the  general  doctrine  thus:  **  Under  this 
count  [indebitatus  assumpsit]  the  plaintiff  may  recover 
back  mopey  found  to  have  been  obtained  from  him  by 
duress,  extortion,  imposition,  or  taking  an  undue  ad- 
vantage of  his  situation,  or  otherwise  involuntarily  and 
wrongfully  paid,  as  by  demand  of  illegal  fees,  or  claims, 
tolls,  duties,  taxes,  usury,  and  the  like,  where  goods  or 
the  person^were  detained  until  the  money  has  been  paid." 
2  Greenl.  Ev.  §  121.  Mr.  Cooley  says:  *' Duress  of  goods 
consists  in  seizing  by  force,  or  w^ithholding  from  the 
party  entitled  to  it,  the  possession  of  personal  property, 
and  extorting  something  as  the  condition  for  its  release, 
or  in  demanding  and  taking  personal  property  under  color 
of  legal  authority,  which,  in  fact,  is  either  void,  or  for 
some  other  reason  does  not  justify  the  demand."  Cooley, 
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Torts,  607.  What  shall  constitute  duress  of  goods,  as  a 
question  of  fact,  is  often  difficult  to  determine,  and  in  its 
determination  we  are  constantly  confronted  with  the 
maxim,  volenti  non  fit  injuria — "an  injury  cannot  be 
done  to  a  willing  pereon."  Or,  as  more  pointedly  put, 
''  if  a  person  consent  to  a  wrong  he  cannot  complain." 

Counsel  for  complainant  insist  upon  the  application  of 
the  principle  of  duress  of  goods  to  the  three  sevei^al  and 
separate  transactions  between  the  complainant  and  de- 
fendant, which  we  have  mentioned  under  their  respect- 
ive dates.  As  to  the  settlement  of  June  15th,  respecting 
the  Forsch  sale,  the  principle  involved  has  no  apphcabil- 
ity.  Schiffer,  as  the  agent  of  Forsch,  charging  Adams 
with  certain  f ^Ise  representations,  refused  to  pay  him  the 
contract  price  for  the  interest  sold  by  Adams  to  Forsch, 
whether  justly  or  not  we  need  not  inquire.  Adams  was 
entirely  free  to  accept  or  reject  the  smaller  sum  offered 
by  Schiffer  by  way  of  compromise.  He  says:  "  I  wanted 
the  money,  and  he  would  not  pay  more,  and  I  took  it 
rather  than  lose  the  sale."  **  Refusal  on  demand  to  pay 
a  debt  that  is  due,  thereby  forcing  the  creditor  to  receipt 
in  full  for  only  a  partial  payment,  does  not  constitute 
duress,  if  the  debtor  has  done  nothing  unlawful  to  cause 
the  financial  embarrassment  which  compelled  him  to 
submit  to  the  extortion."  Hackley  v.  Headley^  45  Mich. 
576;  8  N.  W.  Rep.  5^1.  The  evidence  discloses  no  ground 
for  saying  that  Adams,  at  the  time,  was  financially  em- 
barrassed in  any-  special  or  extraordinary  manner,  or,  if 
he  was,  that  Schiffer  was  in  any  way  the  cause  of  his 
financial  embarrassment. 

Nor  can  the  settlement  of  the  17th  of  November  be  re- 
garded as  made  under  duress  of  goods.  It  is  true  that 
Schiffer  claimed  that  Adams  should  reimburse  him,  or 
secure  to  him  what  he  claimed  as  Adams'  share  of  the 
money  expended  in  the  development  of  the  mine,  and 
this  doubtless  with  a  view  of  inducing  Adams  to  accept 
the  $15, 500  offered  by  Stem  for  Adams'  remaining  interest 
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in  the  mine.  Schiffer  was  doubtless  pushing  him,  but 
it  was  Adams'  duty  to  resist  if  the  demand  made  by 
Schiffer  was  unjust.  He  was  entirely  free  to  refuse, 
either  to  make  the  sale  to  Stern,  or  to  secure  Schiffer's 
claim  upK>n  the  mine.  Schiffer  had  no  control  or  posses- 
sion of  Adams'  property.  The  claim  for  reimbursement 
was  made,  according  to  Adams'  testimony,  pending  ne- 
gotiations for  the  sale  to  Stern,  and  with  a  view,  as  he 
says,  of  coercing  a  sale.  Upon  Adams  refusing  to  make 
the  sale  to  Stern  for  the  sum  offered,  he  says:  ''We 
figured  up  this  thing  that  I  owed  him  upon  the  expenses 
for  work."  Adams  says  he  offered  him  security  on  the 
ores  to  be  taken  out  of  the  mine,  but  Schiffer  refused, 
and  w^anted  security  on  Adams'  remaining  interest  in  the 
mine,  in  case  he  refused  to  sell  to  Stern.  Rather  than 
thus  place  himself  in  Schiffer's  power,  he  says  he  sold 
for  $15,600.  It  is  true  that  Adams,  in  his  testimony, 
says,  '*When  he  [Schiffer]  came  to  pay  me  he  said,  *I 
am  going  to  take  out  what  you  owe  me.'  The  deed  was 
signed,  and  I  could  not  help  it."  He  does  not  say,  how- 
ever, that  the  deed  had  passed  from  his  control  or  posses- 
sion to  that  of  Schiffer,  or  that  he  demanded  its  return 
from  Schiffer,  or  that  Schiffer  refused  to  return  it.  More- 
over, even  on  this  state  of  facts,  did  they  exist,  the 
question  would  still  remain  as  to  the  lawfulness  or  the  un- 
lawfulness of  Schiffer's  demand.  But  the  gist  of  Adams' 
testimony  is  to  the  effect  that  he  made  the  sale  with  the 
full  understanding  that  Schiffer  would  demand  reim- 
bursement out  of  the  proceeds  of  the  sale  of  an  amount 
"figured  up"  and  ascertained  before  the  sale.  That  he 
yielded  to  the  pressure  brought  to  bear  by  Schiffer  be- 
cause he  needed  the  money  is  no  ground  for  holding 
either  the  sale  or  the  settlement  void.  Sales  and  com- 
promises and  contracts  under  stress  of  pecuniary  needs 
are  of  daily  occurrence,  and  if  such  stress  is  to  affect 
their  validity,  "no  one,"  in  the  language  of  Justice 
Cooley,  **  could  well  know  when  he  would  be  safe  in 
Vol.  XI— 8 


34  Adams  v.  Schiffer.  [Dec.  T., 

dealing  on  the  ordinary  terms  of  negotiation  with  a  party 
who  professed  to  be  in  great  need."  Hackley  v.  Headley, 
45  Mich.  677;  8  N.  W.  Rep.  611. 

The  evidence  touching  the  settlement  of  the  1st  of 
August  following  presents  a  much  closer  question.  In 
the  month  of  April  preceding  Adams  had  been  notified 
by  Schiffer  that  his  checks  against  his  deposit  at  the  Eio 
Grande  County  Bank  would  not  thereafter  be  honored 
until  the  matter  of  his  son's  claim  of  title  to  the  mining 
property  was  settled.  The  bank  appears  to  have  been 
under  the  control  of  the  defendant  and  his  brother,  Abra- 
ham Schiffer,  under  the  firm  name  of  H.  Schiffer  &  Bro. 
Adams  had,  at  the  time,  about  $8,000  on  deposit  at  the 
bank,  subject  to  his  check.  After  receiving  this  notice 
from  defendant,  upon  application  by  Adams  to  the  bank 
for  his  money,  Abraham  Schiffer  told  him  he  didn't  dare 
to  let  him  have  it  without  the  consent  of  his  brother. 
The  refusal  to  let  Adams  draw  on  his  monev  at  the  bank 
was  peremptory  and  absolute,  except  for  **  enough  to 
live  on."  Thus  the  matter  stood  until  the  settlement  of 
the  1st  of  August.  In  the  meantime  Adams  had  ad- 
dressed himself  to  the  matter  of  his  son's  claim  of  title 
to  the  mine,  and  had  obtained  a  deed  from  his  spn  to 
Schiffer,  the  consideration  being  $10,000,  which  was  paid 
by  the  defendant.  He  had  also  obtained  a  deed  from  the 
administrator  of  the  estate  of  his  deceased  wife,  at  Schif- 
fer's  request.  With  respect  to  this  claim  of  title  of  the 
son  of  Adams  there  does  not  appear  to  be  any  foundation 
for  the  charge  that  father  and  son  were  acting  in  concert 
for  the  purpose  of  compelling  defendant  Schiffer  to  pay 
a  further  sum  of  money  for  the  mine.  The  son  seems  to 
have  been  undutiful  and  beyond  the  control  or  infiuence 
of  the  father.  Some  time  prior  to  1874  the  complainant 
had  given  tihe  son  what  is  called  a  bill  of  sale  of  the  mine, 
and  had  taken  back  a  power  of  attorney  to  himself,  dated 
February  19, 1874,  and  recorded  May  6,  1874.  This  power 
of  attorney  was  afterwards  revoked  by  the  son,  at  what 
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date  the  record  does  not  disclose.  The  bill  of  sale  to  the 
son  was  without  consideration,  and  made  for  the  purpose 
of  putting  the  property  beyond  the  reach  of  certain  di- 
vorce proceedings  instituted  by  the  wife  of  Adams,  but 
afterwards  discontinued.  There  is  nothing  to  show  that 
it  was  a  conveyance,  either  in  form  or  effect.  Schiffer 
had  obtained  an  abstract  of  title  from  the  county  clerk's 
office  prior  to  his  purchase  from  Adams  in  January,  1881, 
and  had  full  knowledge  of  its  condition  at  the  time  of  his 
purchase.  His  contract  with  Adams  of  the  24th  of  Jan- 
uary, for  the  one-half  interest,  calls  for  a  good  and  suffi- 
cient deed  of  conveyance,  '*  passing  to  the  said  Schiffer  a 
good  and  perfect  title  to  the  said  above- described  prop- 
erty." On  the  15th  of  June  following,  after  Adams  had 
made  his  relocation  and  entry  of  the  mine  and  mill-site, 
under  the  name  of  the  *  *  Aztec, "  Adams,  in  pursuance  of 
this  contract,  conveyed  to  Schiffer  the  one-half  interest 
by  a  deed  of  quitclaim,  without  covenants.  Schiffer 
must  be  taken  to  have  accepted  this  deed  as  a  full  com- 
pliance with  and  discharge  of  the  contract  of  January 
24th.  Forsch's  contract  with  Adams,  of  the  21st  of 
March,  for  one-sixteenth  interest  in  the  mining  property 
called  for  a  "good  warranty  deed  as  soon  as  a  duplicate 
receipt  for  patent  is  issued  from  the  United  States  land 
office."  On  the  15th  of  June,  Adams,  in  pursuance  of  his 
contract,  conveyed  to  Forsch  this  one-sixteenth  interest 
by  deed  of  quitclaim,  without  covenants,  and  delivered  it 
to  Schiffer  as  Forsch's  agent.  This  also  must  be  taken 
as  having  been  accepted  in  full  discharge  of  his  agree- 
ment of  the  21st  of  March.  The  conveyance  by  Adams 
to  Stem,  under  the  date  of  November  17th,  is  by  ordi- 
nary deed  of  quitclaim,  but  with  the  covenant  added: 
"And  the  said  party  of  the  first  part,  for  the  considera- 
tion above  stated,  does  hereby  covenant  and  agree  with 
the  said  party  of  the  second  part  that  he  has  full  right 
and  power  to  sell  and  convey  the  said  premises,  and  that 
said  premises  are  now  free  and  clear  from  all  incum- 
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brances,  sale  or  mortgage  made  or  suffered  by  the  said 
party  of  the  first  part."  These  covenants  were  broken 
at  the  time  of  the  conveyance,  if  broken  at  all.  Will. 
Real  Est.  413.  The  covenant  of  right  to  convey  amounts 
to  a  covenant  of  seizin;  they  are  synonymous.  The  prin- 
ciples and  practice  applicable  to  the  one  apply  to  the 
other.  3  Washb.  Real  Prop.  448;  Will.  Real  Est.  415; 
Rickert  v.  Snyder,  9  Wend.  421.  There  was  no  breach  of 
this  covenant,  as,  at  the  time  of  the  conveyance,  Adams 
was  in  possession  of  the  property  conveyed,  and  had  a 
right  to  convey,  within  the  meaning  of  the  covenant.  3 
Washb.  Real  Prop.  449.  Nor  can  we  say  that  there  was 
breach  of  the  covenant  against  incumbrance  and  sale. 
An  existing,  outstanding,  paramount  title  is  held  to  con- 
stitute a  breach  of  the  covenant  against  incumbrances. 
3  Washb.  Real  Prop.  461;  Cornell  v.  Jackson,  3  Cush. 
506.  But  the  claim  of  title  made  by  R.  0.  Adams  does 
not  appear  to  have  been  of  any  such  substantial  charac- 
ter. What  is  called  a  bill  of  sale  to  him  from  his  father 
is  not  set  forth  in  the  record.  So  far  as  we  can  see,  his 
claim  was  without  any  foundation  in  law.  He  does  not 
appear  to  have  ever  been  in  possession  of  the  mining 
property,  nor  to  have  taken  any  of  the  steps  necessary 
under  the  law  to  perfect  or  preserve  title.  What  little 
evidence  we  have  on  the  subject  goes  to  show  that  the 
property  was  subject  to  relocation  by  the  complainant 
and  that  the  title  he  gave  was  good.  Afterwards  Adams, 
on  his  own  behalf,  and  as  attorney  in  fact  for  his  son, 
R.  0.  Adams,  executed  and  delivered  to  Schiffer  a  quit- 
claim deed  for  the  entire  property.  This  deed  is  dated 
November  17,  1881,  but  is  acknowledged  February  14, 
1882,  and  was  m^e  in  compliance  with  a  request  of 
Schiffer,  contained  in  his  letter  of  January  22,  1882.  He 
writes:  ***  *  *  I  had  abstracts  sent  east,  but  since  I 
am  here  a  party  wishes  also  a  quitclaim  deed  signed  by 
you,  as  attorney  for  R.  0.  Adams,  as  it  cleans  up  all  in- 
terest or  pretended  interest  in  the  former  location.    I 
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therefore  inclose  you  quitclaim  deed  for  you  to  sign. 
There  is  no  value  attached;  only  matter  of  form.  *  *  *" 
This  deed  likewise  is  without  covenants,  and  Adams  tes- 
tifies that  Schiflfer,  at  the  time,  knew  that  R.  0.  Adams 
had  theretofore  revoked  his  power  of  attorney  to  his 
father.     Schiffer  does  not  contradict  this  statement. 

In  view  of  the  facts  we  do  not  see  that  Schiffer  had 
any  legal  ground  for  his  claim  that  Adams  was  bound  to 
protect  him  and  his  associates,  Forsch  and  Stern,  against 
the  claim  of  title  made  by  the  younger  Adams.  But 
whatever  the  rights  of  Schiffer  under  the  several  con- 
tracts and  conveyances,  he  must  be  held  to  have  waived 
them,  if  they  existed.  After  much  dispute  in  respect  to 
the  matter,  Schiffer  distinctly  announced  to  Adams  that 
he  himself  was  willing  to  pay  $10,000  for  a  quitclaim 
deed  from  his  son.  It  was  upon  this  reiterated  proposi- 
tion that  Adams  addressed  himself  to  the  work  of  secur- 
ing his  son's  deed.  He  says  in  his  testimony:  **Mr. 
Schiffer  said,  'If  you  accomplish  a  settlement,  and  he 
[the  son]  will  give  me  a  quitclaim  deed,  I  will  give  him 
$10,000.'  I  said,  'I  don't  know  anything  more  about 
that  boy  than  you  do.  He  has  been  nothing  to  me  for 
four  years;  but  I  will  do  what  I  can.'  *  *  *  After  he 
said  he  would  help,  I  went  to  work  with  a  determination 
to  accomplish  it.  I  never  admitted  the  title  of  my  son 
to  Mr.  Schiffer.  I  went  to  work  negotiating  with  my 
son  by  letter  and  telegraph,  and  at  last  he  agreed  to  re- 
linquish all  claims  to  Mr.  Schiffer  by  giving  a  quitclaim 
deed  for  $10^000."  There  can  be  no  doubt  upon  this 
point,  accepting  the  testimony  of  the  defendant  Schiffer 
hi-mself.  In  the  postscript  to  his  letter  under  date  of 
June  16, 1882,  he  writes:  "You  certainly  can't  expect  me 
to  pay  $10,000  without  seeing  the  deeds  and  getting 
everything  satisfactorily  arranged,  after  agreeing  to  pay 
this  sum  without  owing  a  cent  for  it;  but  I  will  not  fail 
upon  my  word,  and  will  pay  for  deeds  satisfactory  all 
around,  so  there  will  be  no  more  hereafter.     I  want  you 


38  Adams  v.  Schiffeb.  [Dec.  T., 

plainly  to  understand,  if  I  agree  to  do  anything  I  never 
fail,  except  by  accident  or  death.  *  *  *  "  **  Question. 
What  do  you  mean  when  you  state  in  your  letter  —  I 
have  forgotten  the  date  of  it  —  that  you  would  pay 
$10,000?  Did  you  mean,  when  you  said  that,  that  Dr. 
Adams  was  to  pay  any  part  of  that  $10,000  ?  Answer.  I 
agreed  to  pay  $10,000.  Q.  Did  you  tell  Dr.  Adams  at 
that  time  that  he  was  to  pay  his  proportion  of  that 
$10,000?  A.  I  did  not  say  so  at  that  time.  *  *  * 
When  I  made  the  $10,000  proposition  to  Dr.  Adams  I 
authorized  him  to  make  the  proposition  to  his  son,  and  I 
said  in  case  he  brought  it  about  I  would  pay  $10,000. 
Q.  When  you  made  that  proposition  did  you  tell  him  in 
any  way,  shape  or  manner  that  he  would  be  required  to 
pay  any  part  of  that  $10,000?  A,  I  didn't.  Q,  Did  you 
not  give  him  to  understand  that  you  would  pay  that 
$10,000  yourself  for  the  sake  of  having  the  matter  set- 
tled ?  A.  Yes;  I  told  him  I  would  pay  it  to  have  the 
matter  settled."  Again  he  says:  ''I  told  Mr.  Adams 
then,  in  order  to  have  this  thing  settled,  the  best  I  would 
do,  and  all  I  would  do,  was,  I  would  give  him  $10,000, 
although  I  don't  know  your  son,  and  I  consider  it  your 
business  to  defend  it."  After  having  obtained  this  deed 
from  his  son,  and  also  a  deed  from  the  administrator  of 
his  deceased  wife,  Adams  went  to  the  bank  of  defendant 
on  the  1st  day  of  August,  1882,  for  the  purpose  of  settle- 
ment. Whether  the  defendant  snatched  the  administra- 
tor's deed  from  the  hand  of  the  complainant  or  not  is 
immaterial;  he  admits  that  he  refused  to  return  it  to 
Adams,  and  took  it  and  put  it  on  record.  He  then,  for 
the  first  time,  tells  Adams  that  he  was  to  reimburse  him 
the  $10,000  paid  to  the  son.  He  says:  *'I  had  it  recorded, 
and  then  I  went  back  to  the  bank  and  found  Mr.  Adams 
there,  and  Mr.  Keyser  [cashier]  was  there  also.  I  asked 
Mr.  Keyser  how  much  was  due  Mr.  Adams.  Mr.  Keyser 
looked  up  the  books,  and  found  between  sixty-three 
and  sixty- four  hundred  dollars, — $6,437.34.    I  told  Mr. 
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Adams  I  had  an  offset;  ^I  have  an  offset  against  you  of 
$10,000  that  I  paid  your  son,  which  I  had  no  business  in 
the  world  to  pay.  It  was  for  you  to  settle;  it  was  a  suit 
brought  by  your  son  against  you,  but  you  did  not  do  any- 
thing towards  it.  I  had  to  bear  it,  and  I  want  you  to 
stand  it.'  *  *  *  He  wouldn't  submit  to  it.  I  says, 
*I  will  teU  you  what  I  will  do,  and  that  is  all  I  will  do; 
if  you  stand  $2,500  out  of  (his  ten  thousand,  and  release 
me  from  the  payment  of  the  six  thousand  I  was  to  pay 
you  according  to  our  contract  at  any  time  I  should  sell 
the  property  for  $40,000,  or  my  half  for  $20,000,  we  will 
settle  right  here.'  I  says,  *If  you  ain't  satisfied  with 
tliat  you  can  sue,  but  that  is  the  best  I  will  do.'  He 
asked  me  to  put  it  down  on  a  piece  of  paper  what  I  was 
willing  to  pay.  I  says,  'All  right,  it  is  in  black  and 
white;  we  have  some  $6,400  due  you;  you  take  off  $2,500, 
which  will  leave  a  balance  of  thirty-nine  hundred  and 
some  odd  dollars,  and  you  discharge  me  from  paying  that 
six  thousand.'  It  was  all  on  a  piece  of  paper,  and  I  think 
he  took  that  paper.  He  says,  *  Is  that  the  best  you  will 
do? 'and  I  said,  'Yes.'  He  said,  *  I  will  see  you  later,' 
and  left  the  bank.  *  *  *  Some  time  about  2  o'clock 
Mr.  Adams  came  back  to  the  office  and  says,  *  Now,  Her- 
man, let  us  settle  this  matter;  I  have  had  enough  of  this 
trouble;  I  want  my  money.'  I  told  him  that  his  money 
was  ready.  He  looked  at  the  paper  he  had  and  said, 
'Now,  can't  you  make  this  an  even  sum  of  $4,000.'  I 
says,  *No,  I  can't;  but  if  you  want  to  accept  this  you  can 
do  so.'  He  studied  awhile  and  said,  'I  suppose  I  am  sat- 
isfied with  it.'  *  *  *  I  went  out  and  called  Mr.  Wil- 
son, and  told  him  that  we  had  settled.  *  *  *  Mr. 
Wilson  went  out,  and  in  an  hour  or  so  came  back  and 
brought  the  papers  to  the  office,  and  read  us  the  settle- 
ment papers.  *  *  *  Mr.  Wilson  read  both  of  them 
to  Adams.  Adams  made  no  objection;  he  signed  them. 
I  gave  him  a  receipt  in  f  uU^  and  he  accepted  it.    That 
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finished  everything,  except  some  small  accounts,  which 
were  not  settled  in  that." 

The  refusal  of  Schiflfer  to  allow  Adams  to  draw  on  his 
money  in  bank,  his  agreement  to  pay  $10,000  for  his  son^s 
deed,  his  subsequent  refusal  to  pay  it  after  getting  the 
deed  in  his  possession,  and  the  demand  that  Adams 
should  pay  it,  was  a  clear  attempt  to  perpetrate  an  un- 
mitigated fraud.  Adams  did  not  admit  any  title  in  his 
son,  or,  if  it  existed,  that  be  was  called  upon  to  defend 
it;  nor  is  it  to  be  presumed  that  he  ever  would  have  sub- 
mitted to  the  final  demand  made  by  Schiffer  but  fen:  the 
control  which  Schiffer  had  over  his  money  on  deposit 
with  the  firm  of  H.  Schiffer  &  Brother.  Money  deposited 
with  a  banker  by  a  customer  in  the  ordinary  way  is 
money  lent  to  the  bank,  with  the  superadded  obligation 
that  it  is  to  be  paid  when  demanded  by  check.  Ball, 
Banks,  8^.  The  money  deposited  by  Adams,  and  with- 
held from  him,  was  due  him,  not  from  the  defendant 
Herman  Schiffer,  but  from  the  banking  firm  of  H. 
Schiffer  &  Brother.  The  defendant's  control  and  in- 
fluence in  the  business  matters  of  the  firm  were  such  as 
to  control  the  firm  in  its  action  in  this  matter.  It  was, 
therefore,  not  a  mere  withholding  of  a  debt  due  from 
himself,  but  an  unlawful  interferentfe  between  the  plaint- 
iff and  other  debtor,  by  means  of  which  he  stopped  the 
payment  to  plaintiff  of  sums  due  him;  and  presents  a 
case  analogous  to  that  of  Vyne  v.  Glenn,  41  Mich.  112; 
1  N.  W.  Eep.  997,  reviewed  by  Mr.  Justice  Cooley  in  the 
case  of  Hackleyv.  Headlepy  45  Mich.  577;  &  N.  W.  Rep. 
511.  We  are  of  the  opinion  that  the  settlement  of  the 
1st  of  August  was  clearly  made  under  duress  of  property, 
and  must  be  held  null  and  void. 

The  court  erred  in  dismissing  the  bill.  The  views  ex- 
pressed preclude  a  recovery  in  respect  to  the  matters  em- 
braced in  the  settlements  of  the  15th  of  June  and  the 
17th  of  November.   Upon  some,  if  *not  all,  of  the  remain- 
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ing  issues  made  by  the  pleadings,  we  are  of  the  opinion 

that  both  complainant  and  defendant  should  have  an 

opportunity  to  introduce  further  evidence,  if  they  should 

be  so  advised.     We  do  not,  therefore,  direct  a  decree,  but 

remand  the  cause  for  further  proceedings.     The  decree 

of  the  court  below  is  reversed. 

Beversed. 


Cooper  v.  McKeen. 

1.  Upon  appeal  to  the  district  court  from  the  county  court,  the  appel- 

lant Imving  ansM^ered  and  gone  to  trial  without  calling  the  atten- 
tion of  the  district  court  to  his  motiou  made  in  the  county  court 
to  set  aside  a  default  for  want  of  service  of  suuimons,  must  be  held 
to  have  waived  his  motion. 

2.  Permission  given  to  plaintiff  to  amend  his  complaint  by  alleging  a 

date  when  the  claim  sued  upon  became  due,  held  to  be  a  matter 
within  tlie  discretion  of  the  court  and  in  harmony  with  the  spirit 
of  the  code. 

Error  to  District  Court  of  Jefferson  County. 

James  M.  McKeen  filed  a  complaint  in  the  county 
court  of  Jeflferaon  county  against  Isaac  Cooper,  alleging 
a  sale  and  conveyance  to  defendant  of  an  undivided  one- 
fourth  in  certain  mining  claims  in  Columbia  mining  dis- 
trict, Pitkin  county,  Colorado,  to  wit,  the  Central,  Great 
Western,  Chrisocalla,  Champion,  Tunnel,  Jennette  and 
Cinnamon;  that  defendant  promised  to  pay  for  the  same 
$1,800,  and  convey  back  an  undivided  one- tenth  of  the 
Central  claim;  that  he  conveyed  said  one-tenth  interest 
June  12,  1883,  but  has  not  paid  the  said  $1,800,  except 
$600,  June  3,  1882.  Plaintiff  demands  judgment  for 
$1,300  and  interest.  From  an  order  of  the  county  court 
overruling  a  motion  to  set  aside  a  judgment  by  default, 
on  the  ground  of  want  of  jurisdiction,  in  that  no  service 
of  summons  was  had  upon  the  defendant,  defendant  ap- 
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pealed  to  the  district  court.  On  the  hearing  of  a  motion 
in  the  district  court,  by  plaintiff,  to  dismiss  defendant's 
appeal,  defendant's  attorney  appearing  specially  to  resist 
said  motion,  defendant  was  given  time  to  perfect  his  ap- 
peal and  answer  to  the  complaint;  whereupon  he  filed 
his  answer  to  the  merits,  admitting  the  conveyance,  but 
alleging  that  the  purpose  was  to  consolidate  titles  to  said 
claims  with  a  view  to  forming  a  stock  company,  the  de- 
fendant to  have  full  control  of  the  property  for  that  pur- 
pose; that  plaintiff  was  to  receive  his  due  proportion  of 
the  proceeds  of  the  sale  of  stock  of  said  company,  which 
was  afterwards  agreed  should  not  exceed  $1,500;  that  the 
$500  was  paid  under  said  agreement,  and  that  the  balance 
was  not  due, —  and  upon  trial  plaintiff  recovered  judg- 
ment and  verdict  for  $1, 576. 75.  Defendant  did  not  raise 
the  question  of  jurisdiction  in  the  district  court.  De- 
fendant brings  error  from  a  judgment  of  the  district  court 
overruling  a  motion  for  a  new  trial,  and  assigns  error  as 
follows: 

(1)  The  court  erred  in  assuming,  without  authority  of 
law,  the  jurisdiction  of  the  person  of  the  defendant,  and 
in  compelling  him  to  answer  and  go  to  trial.  (2)  The 
court  erred  in  ordering  defendant  to  answer  said  com- 
plaint while  a  motion  and  plea  to  the  jurisdiction  of  the 
court  was  pending  and  undisposed  of.  (3)  The  court 
erred  in  allowing  the  plaintiff  during  the  trial  to  amend 
his  complaint  without  terms  and  to  proceed  to  the  trial 
without  refiling  his  complaint.  (4)  The  verdict  and  judg- 
ment were  contrary  to  the  evidence  and  the  weight  of 
evidence.  (5)  The  verdict  and  judgment  should  have 
been  for  the  defendant.  (6)  The  verdict  and  judgment 
were  excessive  and  not  warranted  by  the  testimony  nor 
the  weight  thereof.  (7)  The  district  court  erred  in  ad- 
mitting improper  evidence  at  the  trial  for  the  plaintiff 
and  in  rejecting  proper  evidence  for  the  defendant.  (8) 
The  court  below  erred  in  other  matters  and  things  appar- 
ent on  the  face  of  the  record. 
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Mr.  H.  P.  Bennett,  for  plaintiff  in  error. 
Mr.  A.  H.  De  France,  for  defendant  in  error. 

Elbert,  J.  1.  In  the  matter  of  appeals  from  the 
county  court  to  the  district  court,  section  600,  Greneral 
Statutes,  provides  that  the  **  appellate  court  shall  consider 
and  pass  upon  all  objections  to  the  pleadings  and  proceed- 
ings in  the  said  cause  which  may  have  been  made  in  the 
county  court.  *  *  *  "  It  does  not  appear  in  the  case 
before  us  that  the  appellant  had  in  any  way  called  the  at- 
tention of  the  district  court,  to  which  he  had  appealed,  to 
his  motion  made  in  the  county  court,  asking  that  the  judg- 
ment by  default  be  set  aside  on  the  ground  that  there  was 
no  service  of  summons.  Having  answered  and  gone  to 
trial  without  calling  the  attention  of  the  court  to  his  mo- 
tion made  in  the  court  below,  he  must  be  held  to  have 
waived  it. 

2.  The  permission  given  the  plaintiff  to  amend  his 
complaint  by  alleging  a  date  when  the  claim  sued  upon 
became  due  was  a  matter  entirely  within  the  discretion 
of  the  court  and  in  harmony  with  the  spirit  of  the  Code. 

We  have  examined  the  exceptions  taken  to  the  admis- 
sion of  evidence  so  far  as  our  attention  has  been  called  to 
them  in  the  argument  of  counsel,  and  we  find  nothing  to 
justify  a  reversal  of  the  judgment.  We  think  the  testi- 
mony excepted  to  was  clearly  in  rebuttal.  The  record 
before  us  presents  a  case  of  conflict  of  testimony,  upon 
which  the  jury  has  passed.  We  have  examined  the  evi- 
dence carefully,  and  instead  of  its  being  insufficient  to 
sustain  the  verdict,  we  are  inclined  to  the  opinion  that 
the  verdict  is  in  accordance  with  the  right  of  the  case. 
The  judgment  of  the  court  below  is  accordingly  affirmed. 

Affirmed. 
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Logan  v.  Logan. 

u     44*    ^'  General  Statutes  of  Ck)]orado,  1883,  section  3627,  provides  that  where, 
_1L_1Zi  upon  renunciation  by  the  widow,  *•  legacies  and  bequests"  to  other 

persons  named  in  the  will  are  increased  or  diminished,  the  court 
shall,  in  settling  the  estate,  take  from  or  add  to  them  so  as  to  put 
them  upon  the  same  relative  footing  they  have  had  under  the  will. 
Held,  that  ''legacies  and  bequests,"  as  used  in  the  statute,  em- 
braced "  devises,''  and  that  upon  renunciation  by  the  widow,  under 
section  2270,  giving  her  in  such  case  half  of  the  whole  estate,  the 
will  was  not  revoked  as  to  a  devise  to  one  not  an  heir  at  law,  but 
that  such  a  devise  abated  one-half. 
2.  Where  the  widow  renounces  under  General  Statutes  of  Ck>lorado, 
1883,  section  2370,  giving  her  in  such  case  one-half  of  the  whole  es- 
tate, and  the  estate  is  solvent,  she  is  entitled  to  half  the  rents  aris- 
ing out  of  land  devised  under  the  will  to  one  not  an  heir  at  law  of 
the  testator. 

Error  to  County  Court  of  Arapahoe  County. 

Mr.  L.  B.  France,  for  plaintiff  in  error. 

Mr.  I.  E.  Barnum,  for  defendant  in  error. 

Beck,  C.  J.  The  matters  in  controversy  in  this  case 
arise  upon  the  construction  of  the  statutes  of  this  state 
relating  to  the  disposing  by  will  of  the  property  of  mar- 
ried men.  Samuel  M.  Logan  died  in  1883,  leaving  him 
surviving,  as  his  only  heirs  at  law,  Mary  E.  Logan,  his 
widow,  and  three  sons  and  one  daughter.  His  estate 
consisted  of  four  city  lots  in  the  city  of  Denver  and  some 
personal  property.  By  his  will  he  devised  one  lot  to 
Mary  J.  Logan,  the  plaintiff  in  error,  who  was  not  an 
heir  at  law.  A  life  estate  in  another  lot  was  devised  to 
Mary  E.  Logan,  the  widow,  with  remainder  in  certain 
proportions  to  his  three  sons.  A  third  lot  was  devised 
to  the  three  sons,  in  the  same  proportions,  and  the  fourth 
in  fee  to  his  daughter,  Isadore  S.  Logan.  The  widow 
renounced  the  provisions  of  the  will  in  her  behalf,  and 
elected  to  take  under  the  statute. 
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The  main  contention  i8  as  to  the  status  of  the  lot  de- 
vised to  Mary  J.  Logan,  upon  the  renunciation  of  the 
widow,  and  as  to  the  effect  of  the  renunciation  upon  the 
rights  of  said  devisee.  The  view  taken  by  counsel  rep- 
resenting the  plaintiff  in  error,  as  we  understand  him, 
is  that  a  renunciation  by  a  widow  of  the  provisions  made 
for  her  in  the  will  of  her  husband,  while  it  sets  aside  the 
will  as  to  the  heirs  at  law,  does  not  in  any  manner  affect 
devises  or  bequests  made  to  persons  not  heirs  at  law  of 
the  testator,  unless  more  than  one-half  of  the  estate  is 
thereby  given  such  persons.  The  reason  assigned  is  that 
a  testator  is  duly  empowered  by  statute  to  dispose  of 
one-half  of  his  estate  as  he  may  see  fit.  In  support  of 
this  view  the  first  section  of  the  statute  of  wills  is  cited, 
which  provides  that  all  persons  having  certain  qualifica- 
tions shall  have  power  to  dispose  of  their  estate,  real  and 
personal,  by  will  or  testament,  "except  as  provided  in 
the  statute  concerning  married  women. "  That  exception 
is:  "  In  case  any  married  man  shall  hereafter  deprive  his 
wife  of  over  one-half  of  his  property,  by  will,  it  shall  be 
optional  with  such  married  woman,  after  the  death  of 
her  husband,  to  accept  the  conditions  of  the  will,  or  one- 
half  of  the  whole  estate,  both  real  and  personal."  Gen. 
St.  §  2270,  ch.  72.  It  is  contended  that  inasmuch  as  less 
than  one-half  the  estate  was  devised  to  plaintiff  in  error 
(the  only  devisee  or  legatee  who  was  not  an  heir  at  law  of 
testator),  the  will  must  be  wholly  sustained  as  to  her, 
and  as  to  the  lot  devised  to  her.  Counsel  says  that  plaint- 
iff in  error  must  take  the  whole  of  this  lot  or  nothing. 
These  propositions  are  based  upon  the  assumption  that 
if  the  devise  of  this  lot  is  affected  by  the  renunciation 
the  will  is  wholly  set  aside  or  destroyed  in  relation  thereto. 
The  counsel's  attention  was  called  by  opposing  counsel 
to  the  provisions  of  section  3627,  chapter  115,  General 
Statutes,  viz.,  "in  all  cases  where  the  widow  shall  re- 
nounce all  benefit  under  the  will,  and  the  legacies  and 
bequests  therein  contained  to  other  persons  shall,  in  con- 
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sequence  thereof,  become  increased  or  diminished  in 
amount,  quantity  or  value,  it  shall  be  the  duty  of  the 
court,  upon  the  settlement  of  such  estate,  to  abate  from 
or  add  to  such  legacies  and  bequests  in  such  manner  as 
to  equalize  the  loss  sustained,  or  advantage  derived 
thereby,  in  a  corresponding  ratio  to  the  several  amounts 
of  such  legacies  and  bequests,  according  to  the  intrinsic 
value  of  each."  To  this  it  was  replied  that  the  section 
quoted  has  nothing  to  do  with  the  question  in  contro- 
versy, for  the  reason  that  the  terms  *'  legacy  "  and  '*  be- 
quest," according  to  their  well-defined  meaning  in  law, 
refer  to  gifts  by  will  of  personal  property,  and  not  of 
real  estate;  that  this  statute  refers  to  a  subject-matter 
purely  personal,  whereas  the  controversy  arises  upon  a 
devise  which  is  a  gift  of  real  estate.  The  controversy 
depends  upon  the  proper  construction  of  the  latter  sec- 
tion. If  the  words  **  legacies  "  and  '*  bequests,"  as  used 
therein,  relate  to  gifts  by  will  generally,  the  section 
clearly  indicates  the  legislative  intent  that  wills  are  to 
be  upheld,  notwithstanding  the  renunciations  of  their 
provisions  by  widows  of  testators,  as  to  all  gifts  of  prop- 
erty thereby  made  to  other  persons,  save  only  as  to  the 
pro  rata  change  in  "amount,  quantity  or  value  "pro- 
duced by  the  renunciation.  It  is  true  that  in  their  strict 
legal  application  the  terms  legacy  and  bequest  refer  to 
gifts  by  will  of  personal  estate.  There  is  nothing  in  the 
derivation  of  these  words  to  so  distinguish  them,  but 
such  is  their  proper  legal  signification,  as  all  authorities 
agree.  It  is  a  conceded  fact,  however,  that  they  are  not 
always  employed  according  to  their  technical  meaning, 
and  that  they  are  not  always  to  be  so  constiTied.  Mr. 
Webster  says  of  the  words  bequeath  and  devise:  "These 
words  both  denote  the  giving  or  disposing  of  property 
by  will.  Devise,  in  legal  usage,  is  properly  used  to  de- 
note a  gift  by  will  of  real  property,  and  he  to  whom  it 
is  given  is  called  a  devisee.  Bequeath  is  properly  applied 
to  gifts  by  will  or  legacy;  i.  c,  of  personal  property. 
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The  gift  is  called  a  legacy,  and  he  who  receives  it  is  called 
a  legatee.  In  popular  usage,  the  word  bequeath  is  some- 
times enlarged  so  as  to  embrace  devise,  and  it  is  some- 
times so  construed  by  courts."  Mr.  Bouvier  defines  the 
term  legacy  to  be  a  gift  by  last  will.  He  says:  **The 
term  is  more  commonly  applied  to  money  or  personal 
property,  although  sometimes  used  with  reference  to  a 
charge  upon  real  estate.'*  And  again:  '*  A  legacy  to  one 
and  his  heirs,  although  generally  conveying  a  fee-simple 
in  real  estate,  and  the  entire  property  in  personalty,  may, 
by  the  manner  of  its  expression  and  connection,  be  held 
to  be  a  designation  of  such  persons  as  are  heirs  of  the 
person  named,  and  thus  they  take  as  purchasers  by  name." 
In  6  Bac.  Abr.  161,  it  is  said:  "The  word  devise  is  spe- 
cially appropriated  to  a  gift  of  lands;  the  word  legacy  to 
a  gift  of  chattels,  though  both  are  used  promiscuously. 
The  word  legacy,  used  in  a  will,  often  >  refers  to  real  as 
well  as  personal  estate.  It  must  be  explained  according 
to  the  intention  of  the  testator." 

Our  legislature  has  not  always  used  these  words  in 
their  strict  legal  sense,  which  fact  of  itself  would  author- 
ize us  to  inquire  in  what  sense  they  were  employed  in 
the  present  instance.  Section  3481,  General  Statutes, 
empowers  testators  to  devise  all  their  estate  in  '*  lands, 
tenements,  hereditaments,  annuities  or  rents,  charged 
upon  or  issuing  out  of  them,  or  goods  and  chattels  and 
personal  estate  of  every  description  whatsoever,  by  will 
or  testament."  Section  2269  permits  a  married  woman 
to  make  a  will,  but  provides  that  "  she  shall  not  bequeath 
away  from  her  husband  more  than  one-half  of  her  prop- 
erty, both  personal  and  real,  without  his  consent  in  writ- 
ing." It  will  be  observed  in  the  former  section  the  word 
devise  is  appUed  to  gifts  of  both  real  and  personal  estate, 
and  in  the  latter  the  word  bequeath  is  used  in  the  same 
sense.  Mr.  Dwarris  lays  down,  as  the  rule  for  construing 
wills,  that  "the  intention  shall  prevail,"  and  adds: 
"  Where  the  intention  of  the  testator  is  clear  and  obvi- 
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ous,  it  has  been  held  that  it  will  control  the  legal  opera- 
tion even  of  technical  words."  Pag6  176.  In  the  same 
connection,  with  reference  to  the  construction  of  stat- 
utes, he  says:  "The  construction  of  a  statute,  indeed, 
like  the  operation  of  a  devise,  depends  upon  the  appai^nt 
intention  of  the  maker,  to  be  collected  either  from  the 
particular  provision  or  the  general  context.  Acts  of  par- 
liament and  wills  ought  to  be  alike  construed  according 
to  the  intentions  of  the  parties  that  make  them.  So  far, 
instead  of  dissimilarity,  there  is  resemblance."  Page 
174.  He  gives  as  a  more  guarded  rule  for  the  construc- 
tion of  statutes,  *  *  that  effect  shall  be  given  to  the  inten- 
tion whenever  such  intention  can  be  indubitably  ascer- 
tained by  permitted  legal  means. "  Page  181.  In  seeking, 
then,  for  the  sense  in  which  these  words  were  used  in 
the  present  instance,  the  first  essential  to  a  proper  con- 
struction of  the  section  is  easily  acquired,  viz.,  a  clear 
idea  of  the  object  in  view.  A  previous  section  author- 
izes the  widow  to  partially  defeat  the  provisions  of  the 
will  in  certain  cases.  The  power  to  interfere  extends  to 
the  entire  estate  of  the  testator,  real  and  personal.  The 
plain  purpose  of  this  section  was  to  authorize  the  courts 
to  treat  the  various  provisions  of  the  will  as  modified,  to 
the  extent  of  the  derangement,  in  order  to  preserve,  as 
to  the  balance  of  the  estate  not  taken  by  the  widow,  the 
same  ratio  of  distribution  thereof  among  the  donees,  so 
far  as  values  are  concerned,  as  fixed  by  the  terms  of  the 
will.  That  this  was  the  evil  to  be  remedied,  and  the  ob- 
ject and  purpose  of  the  section,  is  patent  upon  its  face. 
Now  it  is  apparent  this  purpose  cannot  be  accomplished 
by  such  an  interpretation  of  doubtful  words  as  will  limit 
the  remedy  to  one  class  of  property,  which  often  com- 
prises an  insignificant  part  of  an  estate.  The  remedy 
being  provided  for,  *'  all  cases  where  the  widow  shall  re- 
nounce all  benefit  under  the  will,"  and  "  loss  is  sustained, 
or  advantage  derived  thereby,"  by  the  donees,  the  con- 
struction contended  for  would  very  clearly  be  in  conflict 
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with  the  intent  apparent  on  the  face  of  the  section,  and 
legitimately  collectible  from  the  general  context.  While 
courts  have  nothing  to  do  with  the  policy  of  an  act  of  the 
legislature,  and  no  right  of  control  over  the  motives  of 
legislators,  it  is  their  duty  to  carry  into  effect  their  inten- 
tions, where  they  can  be  definitely  ascertained.  We  have 
here,  as  guides  to  the  intention,  the  object  in  view,  and 
likewise  the  cause  or  necessity  of  enacting  the  law.  The 
statutes  are  to  be  construed  with  reference  to  the  objects 
to  be  accomplished  by  them;  and  where  a  particular  con- 
struction would  lead  to  unreasonable  results,  a  different 
construction  is  to  be  given,  if  it  can  be  done  without  do- 
ing violence  to  the  letter  of  the  statute.  No  violence  is 
done  by  giving  the  words  referred  to  the  enlarged  appH- 
cation  which  the  authorities  above  referred  to  hold  to  be 
admissible,  and  which  the  f ramers  of  these  statutes  have 
themselves  applied.  Our  conclusion  is  that  the  provis- 
ions of  the  section  are  applicable  alike  to  all  classes  of 
property,  and  to  all  legatees  and  devisees. 

Were  this  a  new  question,  as  counsel  suggest,  we 
would  not  only  deem  the  foregoing  interpretation  duly 
authorized  by  the  reasons  and  considerations  given,  but 
consider  it  the  duty  of  the  court  to  accept  it  as  the  more 
reasonable  construction.  It  is,  however,  not  a  new 
question.  The  same  right  to  renounce  the  will  and  take 
under  the  provisions  of  the  statute  is  afforded  the  widow 
under  the  statute  of  Illinois.  Substantially  the  same 
provisions  for  equalizing  gifts  of  real  and  personal  estate 
exist  there.  They  were  literally  identical  with  our  sec- 
tion 3627,  under  consideration,  from  the  year  1845  up  to 
1872,  The  only  change  made  by  the  act  of  1872  was  to 
extend  the  provisions  to  a  "surviving  husband,"  so  that 
the  section  now  reads:  "  In  all  cases  where  a  widow  or 
surviving  husband  shall  renounce  all  benefit  under  the 
will,  and  the  legacies  and  bequests  therein  contained," 

etc.     An.  St.  111.  §  79,  p.  225.     The  section  appearing  in 
Vou  XI— 4 
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our  statute  is  a  literal  transcript  of  section  44,  page  545, 
of  the  Illinois  Revised  Statutes  of  1845.  Since  the  appro- 
priation of  that  section  by  our  legislature,  and  since  the 
addition  thereto  of  the  words  '*or  surviving  husband," 
the  supreme  court  of  Illinois  has  decided  that  a  will  is 
not  destroyed  or  set  aside  as  to  any  gift  made,  whether 
of  personal  or  real  estate,  bj^  the  renunciation  of  the 
widow,  but  that  all  legacies  and  bequests  (which  words 
are  construed  to  include  devises  of  real  estate)  are  to  be 
equalized  under  this  statutory  provision.  Marvin  v. 
Ledwithj  ill  111.  144. 

It  follows  that  one-half  of  lot  32,  block  49,  east  division 
of  the  city  of  Denver,  devised  to  the  plaintiff  in  error, 
became  the  property  of  the  widow  upon  the  renunciation 
by  her  of  the  provisions  of  the  will.  Also  that  the  county 
court  committed  no  error,  the  estate  being  solvent,  in  de- 
creeing that  the  deficit  in  the  widow's  allowance  should 
be  paid  out  of  the  rents  of  the  real  estate,  including  said 
lot,  and  that  one-half  of  the  rents  of  said  lot,  in  the  hands 
of  the  administrator,  belonged  to  the  widow,  as  owner  in 

fee  of  one-half  of  said  lot. 

* 

The  judgment  is  affirmed. 

Affirmed. 


11     601  PaTTEBSON  v.    GrAGE  ET  AL. 

dlSft  460| 

1.  The  term  *' hotel  bill/'  when  used  in  a  contract  guarantying  pay- 
ment of  such  a  bill,  includes  board  and  lodging, — items  which 
every  common  innkeeper  is  bound  to  furnish  each  guest, —  but  ex- 
cludes billiards,  cigars  and  liquors. 

3.  Defendant  signed  and  delivered  the  following  guaranty:  "  I  will  be 
responsible  for  the  hotel  bill  of  H.,  and  will  see  it  paid  within 
twenty  days."  Held,  this  bound  defendant  for  the  debt  of  H.  as  it 
stood  at  that  date,  but  for  nothing  furnished  after  delivery  of  such 
goaranty* 


r 
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8.  The  rule  that  the  words  of  a  contract  are  to  be  construed  most 
strongly  against  the  party  using  them  is  the  last  rule  to  be  resorted 
to,  and  never  to  be  applied  except  when  other  rules  of  interpreta- 
tion fail. 

Appeal  from  Superior  Court  of  the  City  of  Denver. 

September  20,  1882,  Hamm  began  boarding  at  Gage's 
hotel,  and  seven  days  thereafter  delivered  to  him  a  guar- 
anty signed  by  Patterson,  and  in  the  foUow^ing  words: 
"I  will  be  responsible  for  the  hotel  bill  of  J.  W.  Hamm, 
and  will  see  it  paid  within  twenty  days."  Hamm  re- 
mained at  said  hotel  fourteen  days,  running  a  bill  of  $49 
for  board  and  lodging;  also  a  bar  bill  of  $23.25.  Gage 
sued  Patterson  on  this  guaranty,  claiming  $72.25.  Pat- 
terson defended,  contending  that  he  was  in  no  event 
liable  for  the  bar  bill,  but  only  for  the  board  and  lodging, 
and  not  even  for  any  part  of  that  furnished  subsequent 
to  said  guaranty.  Judgment  for  Gage,  and  Patterson 
appeals. 

Messrs.  Markham  and  Thomas,  for  appellant. 

Messrs.  Allen  and  Ferguson,  for  appellee. 

BisiNG,  C.  This  action  was  brought  by  D.  A.  Gage  & 
Co.  against  T.  M.  Patterson  to  recover  the  sum  of  $72.25. 
The  evidence  shows  that  the  plaintiffs  were  proprietors 
of  the  St.  James  hotel,  in  the  city  of  Denver,  in  Septem- 
ber, 1882;  that  on  the  20th  day  of  September  J.  W.  Hami^ 
commenced  running  a  bill  at  said  hotel;  that  on  the  27th 
day  of  September  the  defendant,  at  the  request  of  Hamm, 
gave  to  him  a  writing,  which  is  as  follows: 

"Denver,  Colorado,  September  27,  1882. 

'* David  Cage,  Esq.— Bear  Sir:  I  will  be  responsible 
for  the  hotel  bill  of  J.  W.  Hamm,  Esq.,  and  will  see  it 
paid  within  twenty  days.  T.  M.  Patterson." 

That  said  writing  was  delivered  to  the  plaintiffs;  that 
Hamm  remained  at  said  hotel  until  after  dinner  on  the 
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4th  day  of  October;  that  a  month  or  two  after  Hamm 
left  the  plaintiffs  presented  to  defendant  for  payment  the 
following  account: 

Mr,  J,  W.  Hamm  to  St  James  Hotel,  Dr. 

September  20th.    To  board  to  October  4th,  A.D |4200 

Extra  meals,  f5.00;extra  lodging,  $2.00 7  00 

To  bar,  2.70,  50,  1.55,  4.50,  2.50,  75,  65,  60,  2.80,  75.  1.45,  3.10 23  25 

$72  25 

That  when  the  account  was  presented  to  the  defendant 
he  offered  to  pay  the  board  bill,  but  refused  to  pay  the 
bar  bill.  Upon  a  trial  to  the  court  judgment  was  ren- 
dered against  the  defendant  for  the  sum  of  $66.25. 

The  question  presented  for  our  cgnsideration  is,  What 
is  the  extent  of  the  liability  of  the  appellant  upon  his 
written  undertaking  to  pay  the  hotel  bill  of  J.  W.  Hamm? 
And  in  the  consideration  of  this  question  we  are  to  in- 
quire whether  the  words  "hotel  bill,"  as  used  in  said  un- 
dertaking, shall  be  held  to  include  the  bar  bill;  and  also 
whether,  under  the  terms  of  said  undertaking,  appellant 
shall  be  held  liable  for  the  full  amount  of  Hamm's  hotel 
bill  or  only  for  a  portion  of  it.  That  a  person  keeping  a 
house  for  the  entertainment  of  travelers,  with  board  and 
lodging,  is  an  hotel  keeper,  and  that,  as  such  hotel  keeper, 
he  is  under  an  obligation  to  furnish  his  guests  with  board 
and  lodging,  is  well  settled  in  this  country.  It  is  clear 
that  such  articles  as  an  hotel  keeper  is  under  obligation 
to  furnish  his  guest  with,  upon  request,  are  proper  items 
to  be  included  in  the  general  term  "  hotel  bill."  This  is 
so  because  the  term  **  hotel  bill "  would  then  be  generally 
applicable.  But  if  the  term  is  extended  so  as  to  include 
items  which  the  hotel  keeper  is  not  obligated  to  furnish, 
but  which  he  does  furnish,  as  a  matter  of  convenience,  to 
his  guests,  then  it  can  have  no  general  and  common 
meaning,  but  the  hotel  bill  of  one  hotel  keeper  might  in- 
clude board  and  lodging  only,  that  of  another  might  in- 
clude board,  lodgiiig  and  liquors,  and  still  another  might 
include  board,  lodging,  liquors,  cigare  and  billiards;  and 
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this  list  of  articles  might  be  continued  so  that  such  bill 
could  he  made  to  include  all  articles  that  the  guest  might 
order  that  are  kept  for  sale  by  the  proprietor  of  the  hotel. 
It  is  obvious  that  the  term  ''hotel  bill,"  as  used  in  the 
undertaking  of  appellant,  must  be  held  to  mean  what  the 
words  mean  as  used  in  their  general,  common  and  usual 
sense.     2  Pars.  Cont.  500. 

These  words,  used  in  their  general  and  comprehensive 
sense,  should  be  held  to  include  as  proper  charges  in  a 
hotel  bill  only  such  items  as  would  make  the  term  prop- 
erly applicable  to  all  hotels;  and  this  would  confine  the 
items  of  charges  in  such  bill  to  such  articles  as  an  hotel 
keeper,  by  reason  of  his  being  an  hotel  keeper,  is  bound 
to  furnish  his  guests  upon  request.  An  hotel  keeper  is 
not  bound  to  furnish  his  guests  with  liquors,  cigars  or 
billiards;  and  therefore  the  including  of  such  articles  in 
an  hotel  bill  would  not  be  expected  or  anticipated  by  one 
contracting  to  pay  the  hotel  bill  of  another.  To  illustrate: 
If  an  attorney,  living  in  Leadville,  contract  with  a  client 
to  go  to  Denver  upon  business  for  the  client,  the  attor- 
ney to  be  paid  for  his  services  at  a  stipulated  price  per 
day,  and  such  further  sums  as  the  attorney  should  pay 
out  for  railroad  fare  and  hotel  bills  while  engaged  in 
such  service,  could  the  client  be  compelled  to  pay  for  the 
wines,  liquors  and  cigars  furnished  the  attorney  by  the 
keepers  of  the  hotels  where  the  attorney  stopped?  We 
do  not  think  the  words  of  the  contract  could  be  so  con- 
strued as  to  make  Ihe  contract  say  that  it  was  the  inten- 
tion of  the  client  to  bind  himself  to  the  payment  for  such 
articles  without  doing  violence  to  the  rule  that  requires 
that  the  language  of  a  contract  will  be  understood  in  the 
ordinary,  popular  sense,  unless  it  relates  to  some  tech- 
nical subject.  Bish.  Cont.  §  590.  The  fact  that  it  may  be 
customary,  upon  the  request  of  a  guest,  to  charge  such 
articles  in  his  bill,  instead  of  requiring  him  to  pay  for  the 
same  when  and  where  obtained,  does  not  constitute  such 
items  a  part  of  his  hotel  bill  proper  in  the  legal  accepta- 
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tion  of  that  term.  "No  usage  is  admissible  to  influence 
the  construction  of  a  contract,  unless  it  appears  that  it  is 
so  well  settled,  so  uniformly  g,cted  upon  and  so  long  con- 
tinued as  to  raise  a  fair  presumption  that  it  was  known 
to  both  contracting  parties  and  that  they  con^tracted  in 
reference  to  it.  There  must  be  some  proof  that  the  con- 
tract had  reference  to  it,  or  proof  arising  out  of  the  posi- 
tion of  the  parties,  their  knowledge  of  the  course  of 
business,  their  knowledge  of  the  usage,  or  other  circum- 
stances from  which  it  may  be  inferred  or  presumed  that 
they  had  reference  to  it."  Walls  v,  Bailey j  49  N.  Y.  464- 
474;  Press  Co.  v.  Stanard,  44  Mo.  Yl-82. 

We  do  not  understand  that  there  is  any  such  thing  as 
a  board  bill  at  an  hotel  as  distinct  from  an  hotel  bill.  It 
appears  from  the  evidence  that  the  plaintiffs  advertised 
the  rates  at  their  hotel  to  be  "  from  $2.50  to  $3.00  per 
day,  according  to  location."  Eates  for  what?  But  one 
intelligent  answer  can  be  given  to  this  question;  and  that 
is,  rates  for  hotel  accommodations.  The  account  against 
Mr.  Hamm  shows  that  he  was  charged  $42  for  fourteen 
days'  board.  This  would  be  $3  per  day  for  board.  But 
it  is  evident  that  this  charge  was  intended  to  cover  lodg- 
ing and  all  the  ordinary  and  usual  accommodations  of 
the  hotel  as  well  as  board.  The  intention  of  the  defend- 
ant must  be  held  to  have  been  to  bind  himself  for  the  pay- 
ment of  such  accommodations  as  are  ordinarily  furnished 
guests  at  an  hotel,  and  therefore  he  cannot  be  held  liable 
for  the  bar  bill  of  Hamm,  by  the  terms  of  his  undertak- 
ing; and  the  evidence  is  insufficient  to  hold  him  liable 
upon  any  usage  or  custom  affecting  the  matter  of  his 
undertaking. 

We  now  come  to  the  consideration  of  the  question 
whether  the  defendant,  under  the  terms  of  his  undertak- 
ing, can  be  held  liable  for  the  full  amount  of  Hamm's 
hotel  bill.  It  is  contended  by  counsel  for  appellant  that 
appellant  only  became  responsible  to  appellees  for  the 
amount  of  Hamm's  hotel  bill  as  it  stood  at  the  date  of  the 
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undertaking,  while  counsel  for  appellees  contend  that  ap- 
pellant became  responsible  to  appellees  for  said  hotel  biU 
for  all  the  time  he  was  a  guest  at  their  hotel  upon  that 
particular  visit.  The  evidence  shows  that  said  hotel  bill 
commenced  on  September  20  and  ended  October  4,  1884, 
and  that  defendant's  undertaking  is  dated  September  27, 
1882.  From  these  facts,  and  the  wording  of  the  under- 
taking, and  the  arguments  of  counsel,  three  questions 
affecting  the  liability  of  the  defendant  arise:  (1)  Did  the 
defendant  undertake  to  become  responsible  solely  for 
Hamm's  hotel  bill  owing  to  the  plaintiffs  at  the  date  of 
the  undertaking?  (2)  Did  the  defendant  undertake  to 
become  responsible  solely  for  the  hotel  bill  that  Hamm 
should  run  at  plaintiffs'  hotel  after  the  date  of  said  un- 
dertaking? (3)  Did  the  defendant  undertake  to  become 
responsible  for  Hamm's  hotel  bill  upon  that  particular 
visit,  including  the  bill  owing  at  the  date  of  said  under- 
taking, and  the  bill  that  might  be  run  thereafter?  An 
affirmative  answer  to  either  one  of  these  questions  is 
equivalent  to  a  negative  answer  to  the  others.  The  un- 
dertaking of  the  appellant  is  a  guaranty  by  him  of  the 
payment  of  Hamm's  hotel  bill  within  twenty  days.  The 
words  "within  twenty  days,"  taken  alone,  do  not  defi- 
nitely fix  the  time  of  payment,  and  the  time  when  such 
payment  is  to  be  made  must  be  ascertained  by  a  consid- 
eration of  the  whole  instrument.  The  payment  of  the 
hotel  bill,  by  the  terms  of  the  guaranty,  is  to  be  made 
within  twenty  days,  and  there  is  no  portion  of  the  con- 
tract to  which  the  words  '*  twenty  days  "  can  relate  as 
aiding  to  make  them  more  definite  and  certain  in  fixing 
the  time  of  payment,  except  the  date  of  the  instrument; 
and  from  this  it  seems  clear  that,  by  the  terms  of  the  in- 
strument, the  undertaking  of  appellant  is  that  he  will 
see  that  the  hotel  bill  then  owing  by  Hamm  to  the  plaint- 
iffs is  paid  within  twenty  days  from  the  date  of  such  un- 
dertaking. 
It  is  contended  by  counsel  for  appellees  that  the  words 
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of  a  contract  are  to  be  taken  nK>st  strongly  against  the 
party  using  them.  This  is  a  correct  statement  of  one  oi 
the  rules  adopted  for  the  interpretation  of  written  instru- 
ments, but  it  is  the  last  rule  to  be  resorted  to,  and  never 
to  be  applied  except  when  other  rules  of  interpretation 
fail.  White  v.  Beed,  15  Conn.  457,  466;  Adams  v.  War- 
nevy  23  Vt.  411;  2  Pars.  Cent.  507.  The  rule  invoked  by 
counsel  for  appellees  cannot  be  applied  in  this  case,  for 
the  reason  that  the  meaning  of  the  instrument  can  be 
otherwise  ascertained.  There  is  nothing  in  the  contract 
tending  to  show  that  the  liability  of  appellant  should  ex- 
tend beyond  the  payment  of  the  hotel  bill  owing  by 
Hamm  to  the  plaintiffs  at  the  time  the  guaranty  was 
made,  and  therefore  there  is  no  uncertainty  created  by 
its  terms. 

It  follows,  from  these  views,  that  the  court  erred  in 
rendering  judgment  againt  the  defendant  for  the  sum  of 
$65.25.  The  judgment  should  be  reversed  and  a  new 
trial  ordered. 

We  concur:  Stallcup,  C.  ;  De  France,  C. 

Per  Curiam.  For  the  reasons  assigned  in  the  fore- 
going opinion  the  judgment  is  reversed  and  the  cause 

remanded. 

Beversed. 


Denver  &  R.  G.  E'y  Co.  v.  Schmitt. 

1.  In  an  action  for  damages  to  abutting  property  by  reason  of  the  con- 
struction, operation  and  maintenance  of  a  railway  through  the 
street,  plaintifTs  husband  testified  as  to  the  value  of  tlie  property, 
and  that  after  the  construction  of  the  railway  it  would  not  sell  at 
all,  and  that  the  rental  value  had  decreased.  Held,  that  a  question 
on  cross-examination  as  to  what  he  paid  for  the  premises  in  1874 
was  irrelevant,  and  plaintifif  s  objection  thereto  was  properly  sus- 
tained. 

8.  Where  the  record  shows  that  an  objection  to  a  question  put  to  a  wit- 
ness on  cross-examination  was  afterwards  withdrawn,  the  witness 
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pernnitted  to  fully  answer  the  question,  and  the  trial  court  made  no 
ruling  thereon,  there  is  no  error. 
8.  Upon  the  trial  of  an  action  for  damages  to  abutting  property  against 
a  railway  company,  defendants  requested  an  instruction  that,  in 
determining  the  damages,  the  jury  may  consider  the  nature  of  the 
property,  and  the  tendency  to  great  fluctuations  in  value  in  the 
community,  and  that  it  must  appear  that  the  construction  of  de- 
fendant's track  had  been  the  sole  cause  of  the  depreciation,  etc. 
Held  erroneous,  as  excluding  from  the  consideratioDi  of  the  jury 
the  effect  of  the  operation  and  maintenance  of  the  railway,  and  the 
trial  court  properly  modified  such  instruction  in  that  particular. 

Appeal  from  District  Court  of  Arapahoe  County. 

AcnoN  by  Mina  Schmitt  against  the  Denver  &  Rio 
Grande  Railway  Company  for  damages  to  plaintiffs 
priemises,  occasioned  by  the  construction,  operation  and 
maintenance  of  defendant's  railway.  Judgment  for 
plaintiff.     Defendant  appeals. 

Mr.  Edw.  O.  Wolcott,  for  appellant. 

Messrs.  Browne  and  Putnam,  for  appellee. 

Stallcup,  C.  Appellant  brings  this  case  here  to  re- 
verse a  judgment  of  $400  recovered  against  it  for  dam- 
ages to  the  premises  of  appellee  abutting  on  Wewatta 
street;  in  the  city  of  Denver,  occasioned  by  the  construc- 
tion, operation  and  maintenance  of  appellant's  railway 
upon  said  street.  The  same  questions  are  presented  in 
this  case  that  were  presented  in  the  case  of  Railway  Co. 
V.  Bourne^  postj  p.  59  (in  which  the  opinion  and  decis- 
ion have  just  been  filed),  except  that  there  are  three  ad- 
ditional questions  presented  and  argued  upon  the  record 
in  this  case  w^hich  were  not  in  that  case. 

1.  Appellee's  witness  Schmitt  was  asked  by  appellant, 
on  cross-examination,  what  he  paid  for  the  premises  in 
1874,  and  the  court  sustained  appellee's  objection  thereto. 
It  appears  that  the  witness  was  the  husband  of  appellee; 
that  they  had  bought  the  premises  in  1874,  before  they 
were  improved;  that  they  had  improved  them  by  build- 
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ing  a  frame  and  a  brick  house  upon  them,  and  had  oc- 
cupied one  as  a  residence,  and  rented  the  other;  that  the 
improvements  were  worth  about  $5,000,  and  the  witness 
thought  the  lots  and  improvements  were  worth  about 
ten  or  twelve  thousand  dollars  before  the  railways  were 
put  in  the  street, —  afterwards  could  not  sell  at  all, —  no 
market;  that  the  rental  value  decreased  by  reason  of  the 
railways  in  the  street.  The  price  paid  for  the  lots  in  1874 
could  certainly  have  no  legitimate  bearing  upon  the  wit- 
ness' testitnony  in  chief,  nor  upon  any  question  in  the 
case. 

2.  Appellant's  witness  Ewing  was  asked  by  appellant 
whether  the  market  value  of  property  on  Wewatta  street 
had  been  increased  or  decreased  by  the  construction  of 
the  railways  thereon,  and  it  is  assigned  and  argued  here 
as  error  that  the  court  sustained  the  objection  of  appellee 
^thereto;  but  the  record  shows  that  the  objection  was 
withdrawn;  that  the  court  made  no  ruling  thereon;  that 
the  witness  fully  answered  the  question,  as  well  as  all 
others  asked  of  him;  and  that  no  other  objection  at  all 
was  made  to  the  questions  asked  the  witness. 

3.  Appellant  requested  the  following  instruction:  "The 
court  is  requested  to  instruct  the  jury  that,  in  determin- 
ing the  question  of  the  damages  to  plaintiff's  property, 
they  may  consider  the  nature  of  the  property  and  the 
tendency  to  great  fluctuations  in  values  in  this  commu- 
nity; and,  if  it  should  appear  that  plaintiff's  property  is 
depreciated  in  value,  it  must  also  appear  to  their  satis- 
faction that  the  construction  of  defendant's  track  has 
been  the  sole  cause  of  such  depreciation,  and,  unless  this 
be  proved  to  their  satisfaction,  then  their  verdict  should 
be  for  the  defendant."  Given  by  the  court,  modified  and 
enlarged  as  follows:  "  The  court  instructs  the  jury  that, 
in  determining  the  question  of  damages  to  plaintiff's 
property,  they  must  consider  the  nature  of  the  property 
and  the  tendency  to  fluctuations  in  value  of  such  prop- 
erty in  this  community;  and,  if  it  should  appear  that 
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plaintifiPs  property  is  depreciated  in  value,  it  must  also 
appear  to  their  satisfaction  that  the  construction  of  de- 
fendant's track  and  the  maintenance  and  operation  of  its 
railroad  has  been  the  cause  of  such  depreciation,  and, 
unless  this  be  proved  to  their  satisfaction,  then  their  ver- 
dict should  be  for  the  defendant.  By  which  the  court 
means  that  you  cannot,  in  your  verdict,  justly  assess  any 
damages  against  defendant  which  have  resulted  to  plaint- 
iffs said  property  from  any  other  cause  than  from  the 
construction,  maintenance  or  operation  of  defendant's 
own  railroad;  and  that,  if  you  find  there  is  no  depreci- 
ation in  the  market  value  of  said  property  from  such  sole 
cause,  then  your  verdict  should  be  for  defendant."  The 
instruction  as  requested  was  fatally  defective  in  exclud- 
ing from  the  consideration  of  the  jury  the  effect  of  the 
operation  and  maintenance  of  the  railway  upon  the 
street.  There  was  no  error  in  the  instruction  as  given. 
It  follows  that  the  decision  in  the  caee  of  Railway  Co. 
V.  Bourne  is  decisive  of  this  case,  and  for  the  reasons 
there  stated  the  judgment  in  this  case  should  be  affirmed. 

We  concur:  De  France,  0. ;  Rising,  0.     % 

Per  Curiam.    For  the  reasons  assigned  in  the  forego- 
ing opinion  the  judgment  is  affirmed. 

Affirmed. 


Denver  <&  R.  G,  R'y  Co.  v.  Bourne.  ! }{    5? 

1.  If  a  railway  compan j  constnicts  and  operates  a  railroad  in  a  public 

street  it  is  liable  to  the  owner  of  property  abutting  en  such  street, 
notwithstanding  an  ordinance  of  the  municipality  in  terms  author- 
ized such  use  of  the  street,  for  the  actual  diminution  in  market  value 
of  the  property  i^r  any  use  to  which  it  may  be  reasonably  put,  oc- 
casioned by  the  construction  and  operation  of  the  railway  through 
such  street.  ^ 

2.  On  the  trial  of  an  action  for  damages  for  the  depreciation  in  value 

of  plaintifTs  property,  occasioned  by  the  construction  and  oper- 


^ 
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ation  of  defendaDt's  railway  in  the  streets  upon  which  plaintiff's 
property  abuts,  plaintiff  and  others,  against  the  objection  of  de- 
fendant, testified  as  to  the  decrease  in  the  rents  and  rental  value 
of  the  property  by  reason  of  the  construction  of  the  railroad,  but 
that  they  did  not  know  its  market  value  before  or  since  the  build- 
ing of  the  said  railroad.  HeZd,  that  this  evidence,  having  been 
properly  qualified  by  the  instructions  given,  was  admissible  to  aid 
in  determining  the  actual  depreciation  of  the  realty  and  improve- 
ments in  market  value. 
8.  In  an  action  for  damages  for  the  depreciation  in  value  of  property, 
occasioned  by  the  construction  and  operation  of  a  railway  iu  the 
street  on  which  the  property  abuts,  whore  there  is  a  conflict  in  the 
evidence  as  to  the  amount  of  depreciation  of  the  property,  part  of 
the  witnesses  placing  it  as  greater  than  that  found  by  the  jury,  and 
the  jury  having  viewed  the  premises,  the  verdict  will  not  be  set 
aside  as  excessive. 

Error  to  Distinct  Court  of  Arapahoe  County. 
Mr.  E.  0.  WoLCOTT,  for  plaintiff  iu  error. 
Messrs.  Browne  and  Putnam,  for  defendant  in  error. 

Stallcup,  0.  In  the  year  1881  the  defendant  in  error 
was  the  owner  of  three  lots  abutting  on  Wewatta  street 
in  the  city  df  Denver,  a  street  then  open  and  used  by  the 
public.  He  had  buildings  on  his  said  lots,  used  and  rented 
for  meat- market,  grocery  and  saloon.  They  were  ac- 
cordingly occupied  by  tenants  in  September  of  that  year, 
when  the  plaintiff  in  error  constructed  its  railway  along 
and  upon  the  center  of  the  said  street,  where  the  said 
premises  of  defendant  in  error  abutted  thereon.  At  the 
same  time  the  Union  Pacific  Eailroad  Company  con- 
structed a  railway  there  upon  the  side  of  said  street,  and 
a  few  months  thereafter  the  Burlington  &  Missouri  River 
Railroad  Company  also  constructed  a  railway  upon  the 
other  side  of  the  said  street,  and  all  were  for  permanent 
use  for  railway  purposes,  and  accordingly  have  been  used; 
and  such  construction  and  operation  were  in  terms  au- 
thorized by  ordinances  of  the  said  city  of  Denver.  The 
defendant  in  error  brought  his  action  to  recover  damages 
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fop  the  depreciation  in  value  of  his  said  premises,  occa- 
sioned by  the  construction,  operation  and  maintenance  of 
the  railway  of  plaintiff  in  error  there,  and,  on  the  trial  of 
this  case  against  the  plaintiff  in  error,  recovered  judgment. 
The  case  comes  here  by  writ  of  error  to  reverse  this  judg- 
ment. Errors  are  assigned  and  argued  upon  the  liabiUty 
of  the  plaintiff  in  error,  and  the  extent  thereof,  the  ad- 
mission of  evidence,  the  instructions  to  the  jury  given 
and  refused,  and  the  measure  and  amount  of  damages 
allowed. 

When  the  construction  and  operation  of  a  railway  in  a 
street  causes  a  depreciation  in  the  market  value  of  the 
property  abutting  thereon,  the  railway  company  is  liable 
to  the  owner  of  such  property,  notwithstanding  an  ordi- 
nance of  the  municipality  in  terms  authorized  such  use 
of  the  street.  City  of  Denver  v.  Bayer ^  7  Colo.  113;  2 
Pac.  Rep.  6;  Railway  Co.  v.  Nestor,  15  Pac.  Rep.  714 
(in  this  court;  opinion  recently  filed).  And  the  limit  to 
such  liability  is  clearly  stated  in  the  former  case  as  fol- 
lows: *' The  measure  of  compensation  is  the  actual  dimi- 
nution in  the  market  value  of  the  premises  for  any  use 
to  which  they  may  reasonably  be  put,  occasioned  by  the 
construction  and  operation  of  the  railway  through  the 
adjacent  street." 

Upon  the  trial  the  defendant  in  error  in  his  own  be- 
half testified  that  he  did  not  know  the  amount  of  depre- 
ciation to  his  property  caused  by  the  construction  and 
operation  of  the  railway  of  plaintiff  in  error  in  this  street; 
neither  did  he  know  the  market  value  of  the  property 
there  at  the  time  of  such  construction,  before  nor  since; 
and,  against  the  objection  of  plaintiff  in  error,  was  al- 
lowed to  testify  that  the  rents  of  the  property  were  of 
the  aggregate  amount  of  $105  per  month  until  this  rail- 
way was  constructed  there,  and  soon  thereafter  went 
down  to  $55  per  month;  that  the  place  which  Imd  been 
fixed  up  and  rented  for  a  meat- market  ceased  to  be  of 
value  for  that  purpose,  so  that  he  had  to  take  out  the 
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fixtures  and  rent  it  for  much  less  and  for  other  purposes; 
that  he  continued  to  rent  the  other  two  places  for  grocery 
and  saloon  purposes  at  reduced  rentals,  as  stated;  that 
trade  was  turned  away  by  reason  of  the  street  being  oc- 
cupied by  the  railway  tracks  and  the  engines  and  cars 
there,  and  that  the  rental  value  of  his  said  buildings  was 
thereby  depreciated  from  $106  to  $55  per  month;  that  the 
railway  of  plaintiff  in  error  was  used  as  a  switch-yard  or  a 
track  upon  which  to  stand  cars.  And  other  witnesses 
were  likewise  allowed  to  testify  that  the  railway  tracks  in 
the  street  and  the  engines  and  cars  thereon  kept  trade  away 
from  the  premises  of  defendant  in  error  and  depreciated 
the  rental  value  thereof.  It  is  argued  here  that  it  was 
en'or  to  admit  such  evidence.  In  the  case  of  City  of 
Denver  v.  Bayer ^  supra^  after  laying  down  the  rule  as 
above  stated,  the  court  add:  **The  jury  must  not,  of 
course,  consider  any  fluctuations  in  value  resulting  from 
other  causes.  No  personal  inconvenience  or  annoyance, 
no  interference  with  his  trade  or  business,  no  decrease  in 
the  rental  value  of  his  premises  occasioned  by  the  con- 
struction and  operation  of  the  railroad,  and  no  tempo- 
rary interruption  or  damage  thereby,  constitutes  the  test. 
None  of  these  things  can  enter  into  the  question,  except 
as  they  may  appropriately  aid  in  determining  the  actual 
depreciation  in  market  value  of  the  realty  and  improve- 
ments. If,  by  reason  of  the  proximity  of  the  railroad 
thereto,  plaintiff's  property  is  in  any  way  peculiarly  ben- 
efited,—  that  is,  if  he  experiences  a  benefit  therefrom  not 
shared  generally  by  the  property  owners  of  the  city,  — 
such  benefit  should  be  considered  and  the  value  thereof 
allowed  in  determining  the  amount  of  his  compensation." 
We  think  this  evidence  was  admissible  for  the  purpose 
stated,  and  having  been  properly  qualified  by  the  instruc- 
tions given  to  the  jury,  there  was  no  error  in  the  admis- 
sion thereof. 

Five  instructions  were  requested  by  plaintiff  in  error, 
to  the  effect  that  the  ordinance  of  the  city  granting  the 
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right  to  the  plaintiff  in  error  to  so  use  the  street  was  a 
protection  to  the  plaintiff  in  error  in  such  use,  and  a  de- 
fense to  the  action,  all  of  v/bich  were  refused;  and  then 
instructions  were  requested  by  plaintiff  in  error,  and 
given  with  certain  modifications  added  by  the  court  upon 
its  own  motion.  The  instructions  refused  were  contrary 
to  the  law  as  declared  by  this  court  in  the  two  cases  re- 
ferred to,  and  therefore  were  properly  refused.  As  to 
the  other  instructions  asked,  and  given  with  modifica- 
tions: As  given,  they  were  comprehensive  of  the  two 
questions  thereby  submitted  to  the  jury,  to  wit:  Had 
the  construction,  operation  and  maintenance  of  the  rail- 
way of  plaintiff  in  error  depreciated  the  market  value  of 
the  said  property  of  defendant  in  error,  and,  if  so.  how 
much?  And  the  rule  laid  down  in  the  said  case  of 
City  of  Denver  v.  Bayer  was  properly  stated  by  the 
court. 

It  is  urged  here  for  plaintiff  in  error  that  the  verdict 
was  contrary  to  the  evidence  and  the  law,  and  the  amount 
thereof  was  excessive.  As  to  the  effect  upon  this  prop- 
erty occasioned  by  the  construction  and  operation  of 
these  railways,  conflicting  opinions  are  shown.  Witness 
Mollandin  testified  for  defendant  in  error  that  the  said 
premises  of  defendant  in  error  wei'e  worth  ten  or  twelve 
thousand  dollars  before  the  construction  of  the  railways 
upon  the  street  there;  that  each  of  the  three  railways 
produced  about  equal  effect  in  damaging  the  property; 
that  the  premises  were  depreciated  about  one-half  by 
reason  of  the  construction  and  operation  of  these  rail- 
ways there, —  and  other  witnesses  testified  to  much  the 
same  effect  for  defendant  in  error;  while  for  plaintiff  in 
error  witness  McCullough  testified  that  the  construction 
and  operation  of  these  railways  upon  the  street  had  ad- 
vanced the  value  of  the  property  along  the  street;  that 
while  the  value  of  the  buildings  upon  the  premises  of  the 
defendant  in  error  may  have  been  injuriously  affected  by 
the  construction  and  operation  of  the  railways  there,  the 
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market  value  of  the  property  had  been  advanced  by  the 
same, —  and  other  witnesses  testified  to  much  the  same 
effect.  In  view  of  the  facts,  as  shown  by  the  evidence, 
that  there  were  three  railways  in  this  street;  that  there 
was  a  general  and  rapid  growth  and  development  of  the 
city  going  on;  and  that  there  was  a  change  in  the  char- 
acter of  property,  and  the  demand  therefor,  in  certain 
parts  of  the  city,  occasioned  by  the  building  and  opera- 
tion of  railways  and  other  enterprises  therein, —  it  is  not 
strange  that  there  should  be  different  opinions  enter- 
tained as  to  the  effect  upon  the  property  abutting  upon 
this  street,  produced  by  the  construction  and  operation 
of  these  railways  there.  So  there  was  a  conflict  in  the 
evidence.  There  was  evidence  for  the  defendant  in  error 
placing  the  depreciation  of  the  property  greater  than  that 
found  by  the  jury.  Besides,  the  jury  viewed  the  premises, 
and  agreed  that  the  said  premises  of  defendant  in  error 
on  said  street  had  been  depreciated  in  value  $823  by  the 
construction  and  operation  of  the  railway  of  plaintiff  in 
error  there. 

We  see  nothing  in  the  record  to  warrant  a  reversal  of 
the  judgment.     The  judgment  should  be  affirmed. 

We  concur:  De  France,  0. ;  Eising,  0. 

Per  Curiam.    For  the  reasons  assigned  in  the  fore- 
going opinion  the  judgment  is  affirmed. 

Affirmed, 


Egberts  v.  Blair. 

Defendant,  while  playing  at  ** poker,"  bought  ''chips"  to  the  amount 
of  $1,500,  and  paid  therefor,  after  the  keeper  of  the  house  had  re- 
fused to  sell  him  on  credit,  by  assignment  of  a  certificate  of  deposit, 
and  lost  the  entire  sum.  At  the  close  of  the  game,  on  defendant's 
request,  and  his  stating  that  he  had  a  note  of  |400  to  take  up  in 
bank,  the  keeper  of  the  house  loaned  him  that  sum  and  took  his 
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note  therefor.  Held,  that  the  loan  was  not  a  gambling  debt,  and 
that  a  note,  including  the  loan,  was  not  infected  with  a  gaming 
ooDsideration. 

Error  to  District  Court  of  San  Juan  County. 

AcnoN  by  Robert  Roberts,  assignee,  upon  a  promissory- 
note,  against  Thomas  Blair,  the  maker.  Judgment  for 
defendant.     Plaintiff  brings  error. 

Messrs.  Hudson  and  Slatmaker,  for  plaintiff  in  error. 

Mr.  C.  H.  Toll,  for  defendant  in  error. 

De  France,  C.  The  defendant,  Thomas  Blair,  gave 
his  promissory  note  to  one  Edward  Gorman  for  the  sum 
of  $450,  bearing  date  the  14th  day  of  October,  1882,  and 
payable  to  said  Gorman  on  the  8th  day  of  March,  1883, 
with  interest  from  date  at  one-half  per  cent,  per  month 
until  paid.  The  plaintiff,  Roberts,  brought  this  action, 
founded  upon  said  note,  alleging  in  his  complaint  that 
the  same  was  assigned  to  him  on  the  21st  day  of  Febru- 
ary, 1883,  before  the  maturity  thereof.  The  defense  is 
that  $400  of  the  consideration  of  said  note  is  for  a  gamb- 
ling debt  contracted  with  Gorman,  the  payee  of  said  note, 
by  playing  with  him  at  a  game  of  cards  called  **  poker,'* 
for  stakes  upon  credit,  and  not  for  ready  money.  The 
plaintiff,  in  his  testimony,  says  that  the  note  was  as- 
signed to  him  by  Gorman  on  the  21st  day  of  February, 
1883,  that  he  paid  Gorman  $350  therefor,  and  that  at  the 
time  of  its  assignment  to  him  he  had  no  notice  or  knowl- 
edge of  the  existence  of  any  such  defense  thereto.  These 
facts  are  not  denied  by  the  other  testimony  in  the  case. 
It  appears  from  the  testimony  that  Gorman,  the  payee 
of  the  note,  was  the  proprietor  of  a  gambling-house; 
and  that  himself,  the  defendant  Blair,  and  others,  includ- 
ing one  Thornton,  engaged  in  a  game  of  poker  thereat. 
The  defendant  lost  what  ready  money  he  had  with  him. 

being  from  $80  to  $100,  and  then  ^*  asked  for  morethips," 
Vou  XI— 5 
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as  he  expresses  it,  with  which  to  continue  the  play. 
Gorman  refused  to  let  him  have  chips  upon  credit  or 
without  the  money  therefor,  and  thereupon  the  defend- 
ant indorsed  and  delivered  to  Gorman  a  certificate  of 
deposit  calling  for  $1,500;  and  thereafter,  and  before  the 
game  closed,  obtained  chips  thereon  from  Gorman  to  the 
full  amount  thereof,  namely,  $1,500  worth.  Before 
the  game  closed  Gorman  went  to  the  bank  and  had  this 
certificate  of  deposit  cashed^  The  defendant  says  he  lost 
$1,600  in  said  game.  Gorman  says  the  defendant  had 
about  $80  worth  of  chips  when  the  game  closed.  After 
the  game  had  closed  the  defendant  said  to  Gorman  and 
Thornton :  *  *  I  have  a  note  for  $400  to  take  up  in  the  bank, 
and  I  will  give  you  a  note  on  the  bank  and  you  give  me 
$400."  Thornton  •  refused  this  request,  but  Gorman  let 
defendant  have  the  $400  asked  for,  and  the  defendant 
gave  Gorman  his  note  therefor,  which  was  afterwards, 
on  account  of  another  transaction,  involving  the  sum  of 
$50,  taken  up  by  the  defendant,  and  the  note  in  suit  was 
given  in  place  thereof,  including  this  $50.  The  trial  was 
to  the  court,  and  the  finding  and  judgment  were  in  favor 
of  the  defendant. 

The  only  witnesses  who  testified  to  the  facts  of  the 
gaming  transaction  upon  which  the  defense  is  based  are 
Gorman,  the  payee  of  said  note,  and  the  defendant,  Blair, 
and  there  is  no  conflict  in  their  testimony  in  reference  to 
the  material  facts.  They  do  differ  in  their  conclusions, 
however;  Blair  asserting  that  the  consideration  of  the 
note,  to  the  extent  of  $400,  is  a  gambling  debt,  while 
Gorman  insists  that  the  $400  transaction  was  simply  a 
loan  to  the  defendant.  The  opinions  of  witnesses  are 
not  allowable  to  determin^^  a  question  of  such  a  nature. 
The  evidence  shows  this  game  to  have  been  played  for 
ready  money,  or  its  equivalent,  and  not  for  stakes  upon 
credit,  as  alleged  in  the  answer.  The  chips  used  in  play- 
ing the  game  represented  money.  Gorman,  the  keeper 
of  the  house,  delivered  the  chips  to  the  players,  and  they 
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deposited  with  him  the  money,  to  abide  the  result  of  the 
game.  The  delivery  of  the  certificate  of  deposit  to  Gor- 
man by  the  defendant  was  practically  the  same  as  depos- 
iting $1,500  in  money,  against  which  to  draw  chips  at 
pleasure.  The  defendant  thus  paid  for  what  chips  he 
obtained  as  he  received  them.  When  the  game  closed 
Blair  was  not  indebted  to  Gorman  either  for  chips,  or 
upon  any  other  account  connected  with  or  arising  out  of 
said  gaming  transaction.  There  was  no  gambling  debt 
to  give  his  note  for,  so  far  as  the  evidence  shows.  In  so 
far  as  there  was  any  contract  between  Gorman  and  the 
defendant  in  relation  to  said  gaming  transaction,  it  was 
discharged.  Bell  v,  Parker,  3  Dana,  51.  Whether  the 
money  which  Gorman  let  the  defendant  have  at  the  close 
of  the  game,  and  for  which  the  $400  note  was  given,  was 
a  part  of  the  same  money  which  Gorman  received  for 
said  certificate  of  deposit,  is  not  shown.  But  this  could 
make  no  difference  in  any  event.  After  receiving  pay 
for  'wrhat  chips  he  may  have  had  at  the  close  of  the  game, 
Blair  had  no  longer  any  interest  in  such  money.  Nor 
can  it  be  said  that  this  loan  was  affected  with  a  gaming 
consideration,  because  made  at  a  time  and  place  where 
such  games  of  chance  as  are  prohibited  by  law  were 
being  played  or  conducted.  Some  further  showing  would 
be  required  to  make  it  such.  There  is  no  evidence  of 
any  agreement  between  Gorman  and  Blair  to  treat  this 
loan  as  a  gambling  debt;  nor  is  it  at  all  probable  that  Gor- 
man assented  to  such  an  arrangement.  He  had  just  re- 
fused to  contract  such  a  debt  with  the  defendant,  by 
denying  him  chips  upon  credit;  and  it  must  be  presumed 
that  Gorman,  as  the  keeper  of  such  a  house,  well  kn^w 
that  the  payment  of  a  debt  of  that  kind  could  not  be 
enforced. 

Observing  the  proper  distinction  between  evidence  and 
testimony,  and  leaving  out  of  Blair's  testimony  his  own 
oonclusions,  which  are  not  evidence,  we  see  nothing  in 
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the  evidence  to  support  the  finding  of  the  court.     The 
judgment  should  be  reversed  and  the  cause  remanded. 

We  concur:  Eising,  C.  ;  Stallcup,  C. 

Per  Curiam.  For  the  reasons  assigned  in  the  forego- 
ing opinion  the  judgment  is  reversed  and  the  cause  re- 
manded. 

ReverseAi. 


Chever  v.  Horner  et  al. 

1.  Where  a  deed,  executed  by  a  probate  judge  under  act  of  Colorado  of 
March  11,  1864,  regulating  the  entry  and  conveyance  of  town-sites 
as  provided  in  acts  of  congress  of  May  23,  1844,  and  May  28, 1864,  au- 
thorizing the  entry  of  town-sites  in  trust  for  the  benefit  of -occu- 
pants, recites  that  entry  and  conveyance  was  made  under  authority 
of  law,  and  that  the  grantee  was  entitled  to  the  land,  and  the  im- 
provements thereon,  such  recitals  are  sufficient  to  raise  a  presump- 
tion that  the  preliminary  requisites  of  law  have  been  complied 
with,  and  the  deed  is  not  open  to  attack  for  defects  or  omissions  in 
the  initiatory  proceedings,  in  an  action  of  ejectment  brought  by 
one  holding  a  subsequent  deed  from  the  probate  judge. 

d.  Where  the  finding  and  judgment,  in  an  fiction  of  ejectment,  in  ef- 
fect, are  that  plaintiff  had  neither  title  nor  right  of  possession,  an 
irregularity  as  to  the  form  of  the  judgment  is  without  prejudice  to 
the  plaintiff. 

Appeal  from  Arapahoe  County  Court 

Charles  G.  Chever,  appellant,  brought  an  action  at 
law  against  the  defendants,  Henry  E.  Eogers  and  John 
W.  Horner,  for  possession  of  lot  10,  block  176,  in  the  east 
division  of  the  city  of  Denver,  claiming  ownership  in 
fee-simple.  The  complaint  alleged  that  Rogers  wrong- 
fully withheld  possession  from  the  plaintiff,  and  that 
Homer  claimed  title  adversely  to  him.  The  defendants 
filed  separate  answers,  Rogers  saying  he  could  not  ob- 
tain information  sufficient  to  form  a  belief  whether  the 
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plaintiff  was  seized  of  any  estate  or  interest  in  the  lot; 
and  Homer  averring  ownership  in  fee-simple  in  him- 
self, that  Rogers  was  his  tenant,  and  traversing  the  rights 
claimed  by  the  plaintiff.  The  replication  denied  the 
rights  and  title  claimed  by  Horner.  The  property  in 
controversy  constitutes  a  portion  of  the  original  town- 
site  of  the  city  of  Denver,  entered  by  James  Hall,  pro- 
bate judge  of  Arapahoe  county,  May  6, 1865.  The  entry 
was  made  under  and  by  virtue  of  the  acts  of  congress  of 
May  23,  1844,  and  May  28,  1864  (5  U.  S.  Stat,  at  Large, 
657;  13  U.  S.  Stat,  at  Large,  94),  *'in  trust  for  the  sev- 
eral use  and  benefit  of  the  rightful  occupants  and  bona 
fide  owners  of  the  improvements."  Upon  the  trial  in 
the  district  court  the  plaintiff  proved  that  he  had  filed 
upon  the  lot  in  question,  in  the  office  of  the  probate  judge, 
on  the  7th  day  of  August,  1865.  He  also  introduced  in 
evidence  a  deed  for  said  lot,  dated  May  8,  1875,  from 
William  C.  Kingsley,  probate  judge  of  Arapahoe  county, 
to  himself.  Defendant  Horner  introduced  in  evidence, 
to  establish  his  title  to  the  lot  in  controversy,  a  deed  from 
Probate  Judge  Downing  to  John  Hughes,  bearing  date 
October  24,  1867.  This  was  followed  by  a  deed  from 
John  Hughes  to  the  defendant  of  an  undivided  half  of 
said  lot,  dated  November  26,  1870,  and  a  decree  of  the 
district  court  of  Arapahoe  county,  in  partition  proceed- 
ings, made  and  entered  at  the  April  term  of  1877,  vesting 
the  other  undivided  half  thereof  in  said  defendant.  On 
rebuttal  the  plaintiff  offered  to  prove  that  Hughes,  grantee 
of  Probate  Judge  Downing,  never  filed  upon  the  lot  as 
required  by  the  territorial  act  of  1864;  that  at  the  time 
of  the  execution  of  Judge  Downing's  deed  to  him  there 
were  two  filings  upon  the  lot,  one  by  the  plaintiff,  and 
the  other  by  one  John  M.  Veasey;  also  that  Hughes  was 
not  a  beneficiary  under  the  trust  created  by  the  acts  of 
congress;  that  he  was  not  an  occupant,  or  entitled  to 
possession  of  the  lot  in  controversy,  and  had  no  improve- 
ments thereon.     Plaintiff  also  offered  to  prove  that  on 
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the  23d  day  of  May,  1873,  he  was  in  possession  of  the  lot, 
and  that  on  the  30th  day  of  the  same  month  the  defend- 
ant Horner  broke  through  the  fence,  moved  a  frame 
house  upon  the  lot,  and  took  possession  thereof.  These 
offers  of  proof  were  all  rejected  by  the  court,  exceptions 
being  reserved  by  the  plaintiff.  The  act  of  congress  of 
May  23,  1844,  authorizing  the  entry  of  town- sites  in  trust 
for  the  use  and  benefit  of  the  occupants,  required  the 
trust  to  be  executed  in  respect  to  the  disposal  of  lots,  and 
the  proceeds  of  sales  thereof,  according  to  such  regula- 
tions as  might  be  prescribed  by  the  legislative  authority 
of  the  state  or  territory  in  which  the  town-site  was  situ- 
ated; and  it  also  provided  **that  any  act  of  said  trustees 
not  made  in  conformity  to  the  rules  and  regulations 
herein  alluded  to  shall  be  void  and  of  none  effect. "  The 
congressional  act  of  May  28,  1864,  entitled  "  An  act  for 
the  relief  of  the  citizens  of  Denver,  in  the  territory  of  * 
Colorado,"  extending  the  provisions  of  the  former  act  to 
specific  subdivisions  of  land,  provided  **that  in  all  re- 
spects, except  as  herein  niodified,  the  execution  of  the 
foregoing  provisions  shall  be  controlled  by  the  provisions 
of  said  act  of  23d  of  May,  1844,  and  the  rules  and  regula- 
tions of  the  commissioner  of  the  general  land  office."  The 
territorial  legislature,  by  an  act  approved  March  11, 1864, 
prescribed  rules  and  regulations  for  the  execution  of  the 
trust  arising  under  the  former  act,  and  by  oi3eration  of 
law  they  were  equally  applicable  to  entries  made  under 
the  latter  act. 

Messrs.  J.  Q.  Charles  and  H.  C.  Dill,on,  for  appellant. 

Messrs.  J.  W.  Horner  and  Lucius  P.  Marsh,  for  ap- 
pellees. 

Beck,  C.  J.  In  construing  the  foregoing  statutes  this 
court  has  held  that  the  execution  and  delivery  of  a  deed 
to  a  portion  of  the  Denver  town-site,  by  a  probate  judge, 
acting  under  and  by  virtue  of  these  statutes,  was  anal- 
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ogous  to  the  granting  of  a  patent  by  the  land  department 
of  the  government,  and  that  the  same  presumptions  in 
favor  of  the  regularity  of  such  deed  exist  as  in  the  case 
of  a  patent  issued  by  the  government.  It  has  long  been 
a  settled  doctrine  that  a  government  patent  cannot  be 
impeached  collaterally,  nor  the  regularity  of  the  proceed- 
ings anterior  to  its  issue  called  in  question  in  an  action  at 
law,  where  the  land  department  of  t'he  government  had 
jurisdiction  to  dispose  of  the  land.  The  adjudications  of 
the  supreme  court  of  the  United  States  upon  this  point 
are  reviewed  in  Anderson  v.  BartelSy  7  Colo.  256,  a  case 
substantially  similar  to  that  here  presented,  and  which 
we  think  conclusive  of  most  of  the  questions  raised  .by 
the  assignment  of  errors  in  this  case.  It  was  there  held 
that  the  conclusive  presumptions  attaching  to  a  patent 
were  applicable  to  the  deed  of  a  probate  judge,  assuming 
to  act  under  and  by  virtue  of  the  United  States  and  terri- 
torial town-site  statutes.  One  of  the  positions  assumed  by 
appellant's  counsel  is  that  the  present  case  should  be  dis- 
tinguished from  the  Anderson  Case^  because  its  essential 
facts  are  different,  and  for  the  reason  that  the  questions 
of  law  involved  did  not  arise  in  the  former  case.  We 
reply  that  the  controlling  legal  proposition  is  the  same  in 
both  cases,  viz.,  Can  the  prior  deed  executed  by  the  pro- 
bate judge  be  collaterally  impeached  by  proof  that  certain 
preliminary  requisites  of  the  law  have  not  been  complied 
with?  In  the  former  case  this  question  was  determined 
in  the  negative.  Why  should  it  be  determined  differ- 
ently in  the  present  case?  The  principal  reasons  assigned 
are  that  the  deed  sought  to  be  impeached  in  the  former 
case,  that  from  Probate  Judge  Downing  to  Foy  (through 
which,  by  mesne  conveyances,  defendant  Caroline  E. 
Downing  deraigned  title),  was  based  upon  a  filing  made 
in  accordance  with  the  territorial  act  of  March  11,  1864, 
while  no  such  proof  was  made  in  support  of  the  Hughes 
deed  in  the  present  case;  and  plaintiff  offered  to  show  that 
no  filing  had  been  made  by  Hughes.     While  the  fact  that 
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Foy  had  made  such  filing  was  disclosed  by  the  record  in 
the  former  case,  it  was  not  a  controlling  fact  in  the  de- 
cision. The  doctrine  announced  was  that  the  deed  upon 
its  face  purported  to  have  been  issued  in  pursuance  of  the 
law,  and  was  therefore  only  assailable  in  a  direct  pro- 
ceeding to  set  it  aside.  Another  proposition  insisted 
upon  is  that  it  was  admissible  to  attack  the  Hughes  deed 
for  fraud  in  its  execution,  and  for  this  purpose  the  offer 
to  prove  that  Hughes  had  never  filed  upon  the  lot  in 
question  should  have  been  allowed.  The  fraud  alluded  to 
is  imputed  to  the  probate  judge.  The  language  of  counsel 
is:  **That  the  action  of  Downing  in  issuing  the  deed  in 
question  to  Hughes  was  a  fraud  upon  the  rights  of  the 
plaintiff  in  this  case  will  hardly  be  questioned."  Whether 
this  charge  be  true  or  not,  the  proposition  that  upon  this 
ground  the  validity  of  the  deed  was  examinable,  in  an 
action  of  this  character,  is  in  conflict  with  the  leading 
cases  on  the  subject.  . 

The  doctrine  is  established  by  numerous  decisions  of 
the  supreme  court  of  the  United  States  that,  should  the 
oflBlcers  of  the  land  department,  in  issuing  a  patent,  err 
in  respect  to  their  duty  or  as  to  questions  of  fact  or  law, 
or  even  act  from  corrupt  motives,  the  patent  cannot  be 
collaterally  attacked  for  such  cause,  if,  upon  any  state  of 
facts,  the  patent  might  have  lawfully  issued;  and  that 
against  collateral  attack  it  will  be  presumed  the  necessary 
facts  existed.  Parties  aggrieved  by  such  error  or  fraud 
must  resort  to  a  direct  proceeding  to  set  aside  the  patent. 
Smelting  Co.  v.  Kemp^  104  U.  S.  636;  Johnson  v.  Towsley^ 
13  Wall.  72-83;  Moffatt  v.  United  States,  112  U.  S.  34;  5 
Sup.  Ct.  Rep.  10. 

It  is  held  in  Field  v.  Seahury,  19  How.  323-333,  that 
when  a  patent  has  issued  without  any  provisions  incorpo- 
rated for  inquiring  into  its  fairness  as  between  grantor 
and  grantee  or  between  third  parties,  a  third  party  can- 
not raise,  in  ejectment,  the  question  of  fraud  as  between 
the  grantor  and  grantee,  and  thus  look  beyond  the  patent. 


1887.]  Chever  v.  Horner.  IS 

This  case  declares  that  a  patent  cannot  be  collaterally 
avoided  at  law  for  fraud,  and  that  the  court  had  never 
declared  it  could  be  done.  A  third  proposition  is  that  the 
case  comes  within  the  two  exceptions  to  the  rule  of  con- 
clusive presumptions  mentioned  in  the  Anderson  Case; 
the  first  being,  when  there  is  a  contest  between  two 
patentees  for  the  same  land,  that  a  patent  takes  effect 
from  the  date  of  the  original  proceedings  to  obtain  title, 
and  in  such  case  they  are  referred  to  for  the  purpose  of 
ascertaining  which  of  the  contestants  took  the  first  steps; 
the  other  instance  being  under  a  statute  declaring  a  pat- 
ent void  where  no  entry  as  an  initiatory  proceeding  had 
been  made. 

These  exceptions  require  explanation.  In  a  contest 
between  two  patentees,  concerning  the  same  tract  of 
land,  where  the  patents  were  issued  by  the  land  depart- 
ment of  the  government  under  the  general  land  laws 
thereof,  and  the  land  in  dispute  was  subject  to  entry  and 
sale,  the  exception  only  applies  to  cases  arising  under 
certain  state  statutes  which  authorize  such  an  inquiry 
into  the  prior  equities  in  an  action  at  law.  It  is  not  a 
general  exception.  The  exception  also  applies  in  the 
earlier  patent  issued  without  jurisdiction,  as  if  the  land 
was  not  then  the  property  of  the  United  States,  or  was 
not  open  to  entry  and  sale.  Another  exception,  and  the 
one  upon  which  the  most  of  the  cases  cited  by  the  appel- 
lant are  based,  relates  to  patents  issued  by  the  govern- 
ment for  lands  in  California,  under  the  treaty  of  1846 
with  Mexico,  and  the  congressional  act  of  1851,  passed 
in  aid  thereof.  This  exception  will  be  explained  here- 
after. As  to  the  second  class  of  exceptions,  also  arising 
under  special  statutes,  the  rule  announced  in  the  above- 
mentioned  case  was,  if  the  patent  is  silent  on  the  subject 
it  is  competent  to  show  the  initiatory  steps  were  not 
taken  at  all.  The  rule  contended  for  under  this  third 
proposition  is  that  the  filing  upon  a  lot  by  a  claimant, 
made  in  the  office  of  the  probate  judge,  in  pursuance  of 
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the  territorial  act  of  March  11,  1864,  was  the  equivalent 
of  an  entry  of  land  in  a  government  or  state  land  office; 
that,  as  between  conflicting  claimants  for  the  same  lot, 
the  party  making  the  earlier  fiUng,  although  holding  the 
junior  deed,  is  entitled  to  recover  by  virtue  of  the  doc- 
trine of  relation,  as  "where  two  patents  have  been  is- 
sued by  the  United  States  for  the  same  property,  and  the 
junior  conveyance,  by  relation,  has  been  held  to  convey 
the  superior  and  better  title."  When  two  patents  for  the 
same  tract  of  land  are  issued  by  the  government,  while 
the  first  patent  conveys  the  legal  title,  the  second  may 
convey  the  equitable  and  better  title.  But  the  courts  of 
the  United  States  do  not  hold  that  the  equitable  title 
shall  prevail  in  an  action  at  law,  save  in  the  excepted 
cases  mentioned.  It  was  so  held  in  Ross  v.  Barland^  1 
Pet.  655,  but  the  reason  assigned  by  the  court  was  that 
the  pause  originated  in  the  state  of  Mississippi,,  where, 
according  to  the  peculiar  mode  of  proceeding  in  actions 
of  ejectment,  the  courts  '*look  beyond  the  grant,  and 
examine  the  progressive  stages  of  the  title  from  its  in- 
cipient state  *  *  *  until  its  final  consummation  by 
grant;  and  if  found  regular,  and  according  to  law,  in 
these  progressive  stages,  the  grant  is  held  to  relate  back 
to  the  inception  of  the  right,  and  to  have  dignity  accord- 
ingly." In  such  a  case  the  correctness  of  the  practice, 
as  established  by  the  courts  of  the  state,  could  not  'be  ex- 
amined on  writ  of  error  to  the  supreme  court  of  the 
United  States,  as  stated  in  the  syllabus  of  the  case.  The 
court,  however,  said:  "  Upon  common-law  principles,  the 
legal  title  should  prevail,  in  the  action  of  ejectment, 
upon  the  same  grounds  that  the  legal  right  prevails  in 
other  actions  in  courts  of  law."  This  case  is  therefore 
not  in  point,  since  the  practice  mentioned  does  not  pre- 
vail in  this  state.  The  case  of  Sherman  v.  Buicky  93 
U.  S.  209,  was  a  contest  at  law  between  two  patentees 
who  claimed  the  same  tract  of  land,  the  plaintiff  by  a 
patent  from  the  United  States,  and  the  defendant  by  a 
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patent  issued  by  the  state  of  California.  The  plaintiff 
held  the  junior  grant,  and  it  was  held  proper  for  him  to 
introduce  evidence  of  his  prior  entry,  not  for  the  purpose 
of  impeaching  or  contradicting  the  state  patent,  but  for 
the  purpose  of  showing  that  when  the  state  of  California 
made  her  conveyance  she  had  no  title  to  the  land.  This 
case,  therefore,  fell  within  another  exception.  The  same 
character  of  testimony  was  held  admissible,  for  the  same 
purpose,  in  Polk's  Lessee  v.  Wendal,  9  Cranch,  87,  a  case 
strongly  relied  upon  by  the^  appellant  in  the  present  ac- 
tion. The  plaintiff's  title  rested  upon  a  patent  issued  by 
the  state  6t  North  Carolina,  regular  in  all  respects.  The 
defendant  relied  upon  an  earlier  patent  issued  by  the 
same  state,  purporting  to  convey  the  same  lands.  The 
lands  in  controversy  comprised  a  portion  of  a  tract  of 
ten-it ory  which  had  been  ceded  by  the  state  of  North 
Carolina  to  the  government  of  the  United  States  many 
years  prior  to  the  issuing  of  either  patent.  At  the  time 
of  the  cession  the  right  was  reserved  by  the  state  to  per- 
fect incipient  titles.  It  did  not  appear  on  the  face  of  the 
defendant's  patent  that  an  incipient  title  had  accrued 
prior  to  the  cession,  and  the  state  authorities  had  not 
jurisdiction  to  make  a  grant  upon  rights  claimed  to  have 
accrued  afterwards.  On  this  point  the  court  say:  *^  After 
the  cession  the  state  of  North  Carolina  had  no  power  to 
sell  an  acre  of  land  within  the  ceded  territory.  No  right 
could  be  acquired  under  the  laws  of  that  state."  Page 
284. 

The  patent  in  the  above  case  purported  to  have  been 
made  by  virtue  of  certain  warrants  founded  on  entries. 
The  plaintiff  offered  to  prove  that  these  entries  were 
never  made  and  that  the  warrants  were  forgeries.  This 
evidence  was  excluded  at  the  trial  by  the  disti'ict  court  of 
the  United  States,  but  held  to  have  been  admissible  by 
the  supreme  court  on  the  principle  announced  in  both 
this  and  the  previous  case,  that  the  object  of  the  testi- 
mony was  to  show  that  the  state  had  no  title  to  the  thing 
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granted,  and  consequently  acted  without  jurisdiction.  If, 
as  the  court  says,  these  warrants  had  no  existence  at  the 
time  of  the  cession,  and  no  entries  had  been  made,  the 
grantee  had  no  incipient  rights.  The  patent  being  silent 
on  this  point,  and  there  being  a  state  statute  requiring  an 
entry  to  be  made,  and  declaring  void  all  patents  issued 
in  violation  of  its  provisions,  the  case  comes  clearly 
within  both  classes  of  exceptions  referred  to  in  the  An- 
derson Case.  These  are  the  only  classes  of  cases  found 
by  us  where  unconditional  patents  have  been  held  open 
to  examination  at  law.  The  doctrine  of  relation,  so 
earnestly  insisted  upon  by  counsel  for  appellant,  as  appli- 
cable to  the  case  before  us,  has  frequently  been  applied  in 
equity,  and  has  likewise  been  applied  under  peculiar  sys- 
tems of  procedure,  as  in  the  Mississippi  case.  There  are 
other  instances,  however,  than  those  above  given,  wherein 
it  has  been  held  proper  in  contests  between  patentees  for 
the  same  land  In  legal  actions  to  show  ''that  a  junior 
patent  was  founded  upon  an  earlier  entry  than  the  older 
patent,  and  therefore  passes  the  title."  Most  of  the  cases 
cited  on  part  of  the  appellant  have  been  of  this  charac- 
ter. These  cases  have  arisen,  as  above  stated,  under 
treaty  stipulations  with  Mexico,  by  virtue  of  which  the 
territory  embraced  within  the  state  of  California  was 
ceded  to  the  United  States,  and  under  the  act  of  congress 
of  March  3,  1851,  passed  to  ascertain  and  settle  the  pri- 
vate land  claims  in  that  state.  By  the  treaty  of  cession 
the  property  rights  of  the  inhabitants  were  to  be  pro- 
tected to  the  same  extent  as  under  the  former  govern- 
ment. The  act  of  congress  specified  the  manner  and 
terms  on  which  these  treaty  obligations  would  be  dis- 
charged. All  claims  to  land  were  to  be  presented,  within 
two  years  from  the  date  of  the  act,  to  a  board  of  land 
commissioners  for  investigation,  or  to  be  treated  as  aban- 
doned. The  claims  were  to  be  supported  by  evidence 
furnished  by  the  claimants,  and  government  officers  were 
to  appear  and  contest  on  behalf  of  the  United  States. 


1887.]  Chever  v.  Horner.  77 

Appeals  were  authorized  from  the  land  board  to  the  dis- 
trict court  of  the  United  States,  and  thence  to  the  su- 
preme court.  Upon  confirmation  of  a  claim  by  this 
special  tribunal,  or  on  appeal,  the  land  was  to  be  sur- 
veyed and  located,  and  upon  approval  of  the  survey  by 
government  officers  a  patent  issued  from  the  United 
States  to  the  claimant.  As  to  the  effect  of  the  patent 
when  issued  it  was  held  to  operate  as  a  relinquishment 
to  the  patentee  of  all  interest  of  the  United  States  in  the 
land  granted  thereby,  and  to  be  an  official  declaration 
that  the  claim  was  valid  under  the  laws  of  Mexico,  and 
entitled  to  recognition  under  the  treaty  stipulations.  As 
to  claims  to  these  lands  made  by  other  parties  after  the 
cession  of  the  ten-itory  to  the  United  States  the  patents 
are  held  conclusive,  and  to  take  effect  by  relation  at  the 
time  proceedings  were  instituted  before  the  board  of  land 
commissioners  by  the  parties  whose  rights  were  acquired 
under  the  Mexican  government.  They  are  held  to  con- 
vey to  the  patentee  the  legal  title,  and  to  be  conclusive 
in  actions  of  ejectment  as  against  all  persons  asserting 
imperfect  or  equitable  titles,  or  interests  acquired  after 
the  cession  of  the  territory.  This  class  of  patents,  how- 
ever, reserves  the  rights  of  "  third  persons,"  in  accordance 
with  the  provision  of  the  act  of  March  3,  1851,  that  the 
final  decree  of  confirmation  and  patent  shall  be  conclusive 
between  the  United  States  and  the  claimants  only,  and 
shall  not  affect  the  rights  of  third  persons.  The  third 
persons  intended  were  held  to  be  those  whose  rights  were 
acquired  under  the  former  government. 

We  are  of  opinion  that  the  adjudications  of  the  state 
and  federal  courts,  upon  patents  issued  by  the  United 
States  for  lands  in  California  claimed  under  Mexican  and 
Spanish  grants,  do  not  furnish  a  correct  rule  for  the  in- 
terpretation of  a  deed  to  a  parcel  of  land  in  the  Denver 
town-site,  executed  by  a  probate  judge,  under  and  by  vir- 
tue of  the  acts  of  congress  and  of  the  territorial  legisla- 
ture relating  to  that  subject.    The  statement  in  the 
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Anderson  Case  that  a  deed  executed  by  the  probate  judge 
is  analogous,  in  effect,  to  a  patent  granted  by  the  gov- 
ernment, had  reference  to  patents  for  lands  of  the  United 
States  issued  by  the  land  department  under  the  public 
land  laws  of  the  government.  The  adjudications  upon 
patents  issued  upon  Mexican  grants  were  necessarily 
variant  from  those  made  in  cases  arising  under  the  pub- 
lic land  laws.  The  laws,  the  principles  involved,  and  the 
systems  of  procedure  in  the  two  cases,  are  essentially  dif- 
ferent. In  one  case  the  patents,  when  regularly  issued, 
are  conclusive  in  actions  at  law  of  the  rights  of  all  per- 
sons. In  the  other,  although  the  proceedings  may  be 
entirely  regular,  yet  there  is  a  reservation  to  those  who 
may  be  able  to  show  superior  rights.  For  these  reasons 
the  latter  class  of  cases  cannot  control  the  construction 
of  conveyances  of  the  character  under  consideration. 
The  decisions  in  the  former  class,  in  so  far  as  they  relate 
to  the  effect  and  conclusive  character  of  patents  made 
under  systems  of  procedure  similar  to  our  own,  or  in 
accordance  with  common-law  principles,  are  recognized 
authority  in  the  construction  of  these  deeds.  Under  the  . 
acts  of  congress  above  mentioned,  and  the  provisions  of 
the  act  of  the  territorial  legislature  in  aid  thereof,  the 
probate  judge,  holding  the  title  to  the  town-site  in  trust 
for  the  beneficiaries,  was  authorized  to  convey  the  lots 
and  parcels  of  land  therein  to  those  entitled  to  the  same. 
This  was  a  general  jurisdiction  over  the  subject-matter, 
analogous  to  the  jurisdiction  of  the  land  department  of 
the  government  over  the  issuing  of  patents  to  lands  sub- 
jet;t  to  entry  under  the  land  laws  of  the  United  States.^ 
Being  invested  with  title  and  jurisdiction.  Probate  Judge 
Downing  conveyed  the  lot  in  controversy  to  John  Hughes, 
from  whom  appellee  Horner  deraigned  title  more  than 
seven  years  prior  to  the  conveyance  by  his  successor, 
Judge  Kingsley,  to  the  appellant  Chever.  If,  then,  the 
deed  from  Judge  Downing  to  Hughes  is  regular  upon  its 
face,  and  purports  to  have  been  executed  in  pursuance  of 
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the  authority  vested  in  the  grantor,  it  is  not  open  to  at- 
tack in  this  collateral  proceeding  for  defects  or  omissions 
in  the  initiatory  proceedings.  Referring  to  the  copy  of 
the  deed  set  out  in  the  transcript,  the  deed  itself  is  shown 
to  contain  the  recitals  of  the  entry  of  the  town-site  by 
Probate  Judge  James  Hall;  that  for  more  effectually  car- 
rying out  the  trust  secured  by  the  act  of  congress  he 
conveyed  by  deed  to  his  successor  in  office,  Omer  0.  Kent, 
"all  portions  and  lots  of  land  not  heretofore  conveyed  by 
him  in  accordance  with  said  trust;"  that  said  Omer  0. 
Kent  conveyed  by  deed  to  his  successor  in  office,  Jacob 
Downing,  to  effectuate  the  same  purposes,  "all  portions 
and  lots  of  land  not  heretofore  conveyed  by  him  in  ac- 
cordance with  said  trust."  It  also  contains  the^e  further 
recitals:  "And,  whereas,  the  said  party  of  the  second 
part  is  justly  entitled  to  the  lots  and  parcels  of  ground 
hereinafter  described  as  the  rightful  occupant  thereof, 
and  the  bona  fide  owner  of  the  improvements  thereon, 
under  the  provisions  of  said  act  of  congress;  now,  there- 
fore, in  consideration  of  the  premises,  and  the  sum  of 
$1,  by  the  party  of  the  second  part,  in  hand  paid  to  the 
said  party  of  the  first  part,  under  and  by  virtue  of  the 
act  of  congress  aforesaid,  and  the  laws  of  the  territory 
of  Colorado,  the  said  party  of  the  first  part  doth  hereby 
grant  and  convey  unto  the  said  party  of  the  second  part," 
etc. 

It  is  seen  from  these  recitals  that  the  deed  is  neither 
void  upon  its  face  nor  silent  as  to  the  authority  of  the 
officer  to  execute  it.  They  are  sufficient,  under  the  prin- 
ciples announced,  and  the  authorities  cited  in  support 
thereof,  to  raise  the  presumption,  in  an  action  of  this 
character,  that  the  necessary  initiatory  steps  were  taken 
in  conformity  with  the  law. 

Respecting  the  error  assigned  as  to  the  form  of  the 
judgment,  the  irregularity  complained  of  is  in  no  man- 
ner prejudicial  to  the  appellant. 
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The  effect  of  the  finding  and  judgment  is  that  in  so  far 
as  this  action  is  concerned  he  had  neither  title  nor  right 
of  possession.    The  judgment  is  affirmed. 

Affirmed. 


Brooklyn  Consolidated  Min.  Co.  v.  Peterson. 

In  suit  on  verbal  contract  for  work  and  labor,  the  terms  of  the  con- 
tract and  the  fact  and  manner  of  performance  being  in  issue,  the 
jury  sliould  be  instructed  to  find  what  the  contract  was,  and  also 
as  to  performance,  or  waiver  and  modification  thereof,  without 
assuming  any  material  fact 

Appeal  from  District  Court  of  Clear  Creek  County, 

Peterson  contracted  verbally  with  the  Brooklyn  Con- 
solidated Mining  Company,  through  its  agent,  Fulton, 
to  sink  for  it  a '  mining  shaft  and  drive  a  level.  The 
terms  of  this  contract  were  shown  only  by  the  conflicting 
statements  of  Peterson  and  Fulton.  Peterson  sued  on 
this  contract  for  a  balance  alleged  to  be  due  him,  con- 
tending that  by  Fulton's  permission  work  was  suspended 
before  full  completion.  The  corporation  defended,  alleg- 
ing defective  character  of  the  work  done,  and  sought  to 
recoup  for  work  not  done.  Gteneral  verdict  and  judg- 
ment for  plaintiff,  and  defendant  appeals. 

Ml-.  Hugh  Butler,  for  appellant. 

Messrs.  Morrison  and  Fillius,  for  appellee. 

Stallcup,  C.  The  appellee  was  plaintiff  below.  The 
demand  was  for  a  balance  of  $323  on  a  contract  for  sink- 
ing a  shaft  sixty- five  and  a  half  feet  at  $8  per  foot,  and 
driving  a  level  or  drift  twenty -five  and  a  half  feet  at  $1 
per  foot.  The  contract  was  not  in  writing,  and  there 
was  no  witness  to  its  terms.    Defendant  below  was  a 
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corporation,  and  in  making  the    contract  acted  by  its 
agent,  Major  Fulton,  whose  understanding  and  statement 
of  the  contract  and  manner  of  its  performance  were  that 
the  shaft  should  be  sunk  sixty-five  and  a  half  feet,  being 
seventy  feet  from  the  top;  that  the  timbering  in  the 
$haft  should  be  four  feet  apart;  that  the  level  or  drift 
should  be   driven  fifty  feet;   that  in  the  performance 
plaintiff  had  put  the  timbers  in  the  shaft  six  feet  apart, 
and  had  driven  the  level  or  drift  but  twenty- five  and  a 
half  feet,  and  refused  to  drive  it  further.     Plaintiff's  un- 
derstanding and  statement  of  the  contract  and  manner  of 
its  performance  were  that  he  refused  to  put  the  timber- 
ing in  as  close  as  four  feet,  for  the  reason  that  he  could 
not  afford  it,  and  that  there  would  be  no  need  of  putting 
the  timbers  that  close;  but  if  it  was  necessary  to  so  tim- 
ber the  shaft  he  would  so  do  the  work,  which  was  agreed 
to.     As  to  the  level  or  drift,  he  was  to  keep  a  man  on 
that  during  the  progress  of  the  work  on  the  shaft,  and 
was  to  run  it  not  exceeding  fifty  feet;  but  that  he  did 
not  agree  to  run  it  fifty  feet;  that  as  to  the  performance, 
he  timbered  the  shaft  by  placing  the  timbers  six  feet 
apart;  that  that  was  all  that  was  needed;  that  the  said 
Fulton  was  frequently  present  and  up  and  down  the  shaft 
while  it  was  being  done,  and  made  no  objection  to  the 
timbering;  that  he  kept  a  man  on  the  level  or  drift  all 
the  time  during  the  progress  of  the  work  on  the  shaft, 
who  worked  on  the  level  or  drift  during  that  time,  ex- 
cept when  assisting  in  the  hoisting  upon  the  shaft,  and 
so  continued  until  about  one  week  before  the  shaft  was 
completed,  when  ho  quit  the  work  on  the  drift  or  level, 
with  consent  of  Fulton.     It  was  also  disclosed  in  the  evi- 
dence that  the  plaintiff  had  a  lease  of  fifty  feet  of  this 
lode,  on  which  the  said  level  or  drift  was  to  be  driven; 
that  he  was  to  have  seventy- five  per  cent,  of  all  the  ore 
that  came  out  of  the  level  for  fifty  feet,  with  the  right 

to  stope,  etc. ;  that  it  was  worth  $12  a  foot  to  drive  said 
Vol.  XI— e 
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drift  or  level.  The  work  commenced  on  the  contract  in 
February,  and  continued  till  in  May.  The  jury  found 
for  the  plaintiff  for  the  full  sum  demanded. 

It  is  argued  here  upon  the  part  of  appellant  that,  not- 
withstanding the  issues  were  of  fact,  and  were  found  in 
favor  of  the  plaintiff  by  the  jury,  such  finding  was  erro- 
neous, and  was  occasioned  by  the  misleading  and  errone- 
ous instructions  given  to  the  jury  by  the  court,  and  for 
such  reason  the  judgment  should  be  reversed.  The  first 
instruction  given  at  the  request  of  plaintiff  was  as  fol- 
lows: "  The  court  instructs  the  jury  that  if  defendant's 
agent  from  time  to  time  saw  the  work  done  in  the  shaft, 
and  failed  to  call  attention  to  it,  and  determined  to  let  it 
go,  it  cannot  now  be  heard  to  say  the  contract  was  not 
fulfilled  in  that  particular."  The  evidence  shows  that 
Fulton  was  in  the  shaft  often  during  the  progress  of  the 
work,  and  said  nothing  about  the  manner  of  sinking  or 
timbering  the  shaft.  The  witness  Lees,  the  foreman  of 
the  defendant,  testified  that  he  was  in  the  shaft  fre- 
quently while  the  work  was  progressing,  and  objected  to 
the  manner  of  timbering  it  five  different  times,  and  de- 
manded that  the  timbers  be  put  but  four  feet  apart;  that 
his  demands  and  objections  were  disregarded,  and  that 
the  timbering  as  done  was  insufficient.  Fulton  testified 
that  when  he  found  fault  with  work  it  was  to  the  fore- 
man. The  silence  of  the  agent  Fulton  could  have  no 
effect  towards  creating  an  estoppel  in  the  premises,  nor  a 
waiver  of  the  terms  of  the  contract  relating  to  the  tim- 
bering of  the  shaft;  yet,  under  the  instruction,  the  jury 
may  have  considered  only  the  conduct  of  the  agent  Ful- 
ton, ignoring  that  of  the  agent  Lees.  The  second  in- 
struction given  at  request  of  plaintiff  was  as  follows: 
'*  The  court  instructs  the  jury  that  this  is  an  action  on 
contract  for  work  and  labor  done;  that  plaintiff  is  en- 
titled to  recover  if  you  believe  the  contract  to  have  been 
as  plaintiff  has  stated  it;  and  even  if  you  believe  the 
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contract  was  as  stated  by  defendant,  yet  if  defendant,  by 
its  agent,  allowed  the  work  to  be  stopped  on  the  drift 
some  time  before  the  work  on  the  shaft  was  completed, 
and  until  he  returned,  and  failed  to  return  and  did  not 
return  until  the  contract  was  finished  in  other  particu 
lars,  it  amounted  to  a  permission  on  the  part  of  defend- 
ant to  quit  work  on  the  drift."  The  plaintiff  was  not 
entitled  to  recover  according  to  the  contract,  even  if  the 
contract  was  as  stated  by  him,  unless  he  had  accordingly 
performed  it.  Neither  was  he  entitled  to  recover  under 
the  contract  as  stated  by  defendant  without  showing 
performance,  or  else  waiver  of  that  portion  not  per- 
formed; and  as  to  allowing  the  work  on  the  drift  to  stop, 
it  is  evident  that  there  was  permission  to  suspend  work 
on  the  drift  or  level,  but  the  court  had  no  right  under 
the  evidence  to  assume  that  a  failure  of  the  agent  to  re- 
turn before  completion  of  the  shaft  would  constitute  such 
waiver.  Permission  to  the  agent  to  stop  work  on  the 
drift  until  his  return,  with  an  intimation  that  upon  ex- 
amination he  might  conclude  to  abandon  that  part  of  the 
work,  and  the  failure  of  the  agent  to  return  in  a  reason- 
able time,  would  authorize  a  recovery  for  the  work  per- 
formed at  the  rate  specified  in  the  contract.  The  instruc- 
tions as  given  were  misleading  and  erroneous  and  of  a 
character  to  prejudice  appellant;  and  while  the  evidence 
was  suflBcient  to  sustain  the  verdict,  in  the  absence  of 
erroneous  instructions,  we  cannot  say  that  such  instruc- 
tions did  not  mislead  the  jury.  These  were  all  the  in- 
structions asked  or  given  for  plaintiff;  and  all  those  asked 
for  defendant  were  refused,  except  one,  as  follows:  "If 
it  was  a  part  of  the  contract  between  the  plaintiff  and 
defendant  that  plaintiff  should  run  or  extend  the  drift 
mentioned  the  distance  of  fifty  (50)  feet,  and  that  he  only 
extended  the  same  the  distance  of  twenty -five  feet,  or 
thereabouts,  the  defendant  is  entitled  to  claim  by  way  of 
counter-claim,  as  damages  the  cost  of  extending  the  same 
the  remaining  distance;  and  if  the  same  is  worth  $12  or 
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$13  per  foot,  it  is  entitled  to  have  deducted  out  oLthe 
money  in  its  hands  such  sum  per  foot  less  the  contract 
price  of  $1  per  foot."  But  the  court  modified  and  changed 
said  instruction  by  adding  thereto  the  following  words: 
' '  Unless  you  find  from  the  evidence  that  the  defendant 
consented  to  the  stopping  of  the  work  in  the  drift." 

The  jury  should  have  been  instructed  to  find  upon  the 
issues  what  the  contract  was,  and  also  whether  or  not 
there  had  been  performance  thereof,  or  waiver  or  modifi- 
cation of  the  terms  thereof.  Upon  this  view  of  the  case 
we  deem  it  unnecessary  to  consider  the  instructions  asked 
by  defendant  and  refused. 

The  judgment  should  be  reversed  and  the  case  re- 
manded for  a  new  trial. 

EisiNG  and  De  France,  CO.,  concur. 

Per  Curiam.  For  the  reasons  assigned  in  the  forgo- 
ing opinion  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed. 


County  Commissioners  op  Pueblo  County  v.  Mar- 
shall ET  AL. 

1.  The  fact  that  the  coroner,  in  drawing  a  certificate  of  $100  for  the  at- 

tendance of  two  ph^'sicians  employed  by  him  to  conduct  an  inquest, 
based  his  allowance  upon  an  estimate  of  $50  to  each,  is  not  con- 
clusive against  a  joint  employment,  and  proceedings  against  the 
county  may  be  maintained  on  such  certificate  by  the  physicians 
jointly. 

2.  The  coroner  is  a  public  officer,  charged  with  the  duty  of  holding  in- 

quests, and  is  clothed  with  general  powers  for  that  purpose,  among 
which  is  the  power  to  summon  physicians  to  make  scientific  exam- 
ination of  the  body,  when  the  jury  shall  deem  such  examination 
requisite. 
8.  It  is  not  required  of  the  person  summoned  by  the  coroner  to  make  a 
poaUmortem  examination  to  see  if  the  jury  deem  it  requisite.  He 
haa  a  right  to  rely  upon  the  official  act  of  the  coroner. 
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Appeal  from  District  Court  of  Pueblo  County^ 

The  appellee,  Dr.  Marshall,  was  present  at  the  inquest 
over  the  body  of  Healey.  While  at  the  inquest  the  cor- 
oner requested  him  to  call  some  other  physician  to  his 
assistance  and  make  a  post-mortem  examination.  In 
compliance  with  this  request  he  called  to  his  assistance 
theappellee^  Dr.  Black;  and  the  two  together,  in  the  pres- 
ence of  the  coroner,  made  the  examination.  Thereupon 
the  coroner  gave  to  them,  and  they  accepted,  the  follow- 
ing certificate: 

"State  op  Colorado,  County  of  Pueblo — ss,:  This 
is  to  certify  that  Drs.  G.  L.  Marshall  and  J.  A.  Black  are 
entitled  to  fees  for  attendance  in  making  a  postmortem. 
before  the  coroner's  inquest  holden  in  the  city  of  Pueblo, 
state  and  county  aforesaid,  upon  the  body  of  Daniel 
Healey,  by  request  of  jurors,  on  the  6th  day  of  March^ 
A.  D.  1884. 

''Attendance,  $100. 

'' Mileage, .  C.  F.  Taylor,  [seal] 

"  Total  fees,  $100.  Coroner  of  Pueblo  County." 

Thereafter  the  appellees  presented  to  the  county  com- 
missioners the  said  certificate,  accompanied  by  their  veri- 
fied bill,  as  follows: 

"  Pueblo,  Colorado,  April  4, 1884. 
"Pweftto  County  y  Color  ado  j  to  O.  L.  Marshall  and  J.  A. 
Black,  Dr. 

'*1884,  March  5.  To  post-mortem  examination  of  the 
body  of  Daniel  Healey,  for  the  purpose  of  ascertaining 
the  cause  for  the  coroner's  jury,  occupying  afternoon  of 
March  5,  1884,  $100. 

**  State  of  Colorado,  County  of  Pueblo — ss.:  We, 
G.  L.  Marshall  and  J.  A.  Black,  do  solemnly  swear  that 
the  above  account  is  just  and  true,  and  that  no  part 
thereof  has  been  paid.  G.  L.  Marshall,  M.  D. 

*'  Jno.  a.  Black,  M.  D. 
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"Subscribed  and  sworn  to  before  me  this  12th  day  of 
April,  A.  D.  1884. 

*'  Dan  B.  Gregg,  Notary  Public,    [seal.]  " 

On  the  7th  of  April,  1884,  the  account  was  passed  upon 
by  the  board  of  county  commissioners,  and  was  approved 
by  them  to  the  amount  of  $20  only.  From  this  action  of 
the  board  the  appellees  appealed  to  the  district  court, 
where  they  obtained  judgment  for  the  full  amount  of 
$100.  From  this  judgment  the  county  commissioners 
appealed  to  the  supreme  court. 

Mr.  John  W.  Sleeper,  for  appellants. 

Messrs.  Pitkin  and  Eichmond,  for  appellees.  • 

Per  Curiam.  We  do  not  think  the  objection  that  the 
appellees  could  not  maintain  a  joint  action  for  the  serv- 
ices rendered  by  them  at  the  post-mortem  examination  is 
well  taken.  It  is  sufficiently  evident  that  the  parties  to 
the  employment  treated  it  as  a  joint  employment,  and 
there  was  nothing  in  the  character  of  the  services  ren- 
dered which  prevented  them  from  so  considering  and 
treating  it.  The  coroner  allowed  them  jointly  $100,  and 
the  fact  that  this  joint  allowance  was  based  by  him  on 
an  estimate  of  $50  to  each  is  not  conclusive  agains£  a  joint 
employment.  We  think  it  would  be  extremely  technical 
to  reverse  the  judgment  of  the  court  below  upon  this 
ground,  and  compel  the  parties  to  relitigate  the  subject- 
matter  of  this  suit  in  two  separate  actions. 

One  of  the  objections  to  the  sufficiency  of  the  evidence 
questions  the  validity  of  the  claim  of  appellees  against 
the  county,  upon  the  ground  that  the  evidence  fails  to 
show  that  the  jury,  upon  the  inquest,  deemed  it  requisite 
to  summon  physicians  to  make  an  examination;  and  in 
support  of  this  objection  appellants  urge  that,  under  the 
provisions  of  section  629,  General  Statutes,  the  power  of 
the  coroner  to  bind  the  county  for  the  services  of  physi- 
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cians  summoned  by  him  to  make  a  scientific  examination 
of  the  body  upon  which  an  inquest  is  being  held  is  lim- 
ited to  cases  where  the  jury  shall  deem  it  requisite  so  to 
do;  and  that,  it  not  appearing  from  the  evidence  affirma- 
tively that  the  jury  took  any  action  under  said  section, 
no  authority  is  shown  for  summoning  appellees,  and 
therefore  no  valid  claim  is  show  by  either  of  them  against 
the  county.  We  do  not  think  the  objection  is  well  taken. 
The  coroner  is  a  public  oflBcer,  charged  with  the  duty  of 
holding  inquests,  and  is  clothed  with  general  powers  for 
that  purpose;  among  which  is  the  power  to  summon 
physicians  to  make  scientific  examination  of  the  body, 
when  the  jury  shall  deem  such  examination  requisite.  It 
is  the  duty  of  the  person  so  summoned  to  obey  the  sum- 
mons, and  it  is  not  required  of  the  person  so  summoned 
to  make  an  investigation  to  see  if  the  jury  deem  it  requi- 
site to  make  such  an  examination.  He  has  a  right  to 
rely  upon  the  official  act  of  the  coroner.  *^  It  is  a  general 
principle  to  presume  that  public  officers  act  correctly 
until  the  contrary  be  shown."  Ross  v.  Reed,  1  Wheat. 
482-486;  United  States  v.  Weed,  5  Wall.  62-72;  Lessee 
of  Ward  v.  Barrows,  2  Ohio  St.  241-246;  Bank  v.  Dennis, 
37  ni.  381-386. 

The  foregoing  are  all  the  assignments  that  need  be 
noticed.     The  judgment  of  the  court  below  is  affirmed. 

Affirmed. 


1.  An  affidavit  for  a  coatinuance  which  states  that  affiant's  wife,  a  wit- 
ness in  the  case,  is  expected  to  be  confined  in  a  few  days ;  that. 
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when  the  case  was  called  two  days  before, affiant  believed  she  could  '  jj     ^j 

attend,  but  afterwards  his  family  physician  informed  him  it  would  Jj",^ 

be  dangerous  for  her  to  do  so ;  and  in  a  general  way  what  her  tesr  ^^  ^^ 

timony  would  be,  held  insufficient.  llT   87 

2.  The  question  whether  an  issue  of  fact  must  be  tried  by  a  jury  or  by  |  18a  858 
the  court  is  not  to  be  determined  from  the  nature  of  the  issue,  but 
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from  the  character  of  the  action  in  which  such  issue  is  joined.  The 
code  abolished  forma  of  action,  but  did  not  undertake  to  do  away 
with  the  distinction  between  legal  and  equitable  causes  of  a9tion. 
S.  When  defendants  enter  upon  and  proceed  to  trial  upon  the  meritft 
without  demanding  a  ruling  upon  a  demurrer  tl>ey  waive  the  de- 
murrer. The  demurrer  being  waived  and  no  answer  to  the  com- 
'  plaint  being  interposed,  every  material  allegation  in  the  complaint 
musty  for  the  purposes  of  the  action,  be  taken  as  true. 

4.  A  court  of  equity  having  obtained  jurisdiction  of  the  subject-matter 

may  retain  such  jurisdiction  for  the  purpose  of  deciding  the  whole 
controversy. 

5.  Where  two  causes  were  consolidated,  one  to  construe  a  deed  for  real 

estate  as  a  mortgage,  and  the  other  carrying  into  effect  a  chattel 
mortgage,  field,  that  in  the  decree  of  foreclosure  the  court  should 
have  limited  the  amount  to  be  made  by  the  sale  of  the  personal 
property  to  the  sum  for  which  such  chattel  mortgage  was  given. 

6.  Whether  any  questions  of  fact,  and  what  questions  of  fact,  shall  be 

submitted  to  a  jury  in  a  cause  wl^re  the  court  is  not  in  any  man- 
ner controlled  by  the  verdict,  is  a  nuitter  resting  wholly  in  the  dis* 
cretion  of  the  court  ^  and  when  the  court  in  such  case  submits  to 
the  jury  certain  speciHc  facts,  neither  party  has  the  right  to  ask 
the  court  to  instruct  the  jury. 

Appeal  from  District  Court  of  Chaffee  County. 

On  the  5th  day  of  August,  1884,  appellee,  Wilhelmine 
Gude,  commenced  an  action  in  the  district  court  of  Chaflfee 
county  to  recover  the  possession  of  certain  personal  prop- 
erty which  had  been  on  the  3d  day  of  May,  1884,  con- 
veyed by  appellants  to  appellee  to  secure  the  payment  of 
a  promissory  note  for  the  sum  of  $2,298.72,  made  by  ap- 
pellants to  appellee.  Defendants  demurred  to  the  com- 
plaint on  the  ground  that  it  did  not  state  a  cause  of 
action.  This  action  is  numbered  702  in  said  district  court. 
On  the  6th  day  of  August,  1884,  appellee  commenced  an 
action  against  appellants  in  said  district  court,  in  which 
action  she  sought  to  have  a  certain  deed,  made  and  exe- 
cuted by  appellants  to  her,  decreed  to  be  a  mortgage  to 
secure  the  payment  of  certain  notes,  described  in  the 
complaint,  made  by  appellants  to  appellee,  and  the  fore- 
closure of  said  mortgage,  and  a  sale  of  the  mortgaged 
premises^  and  the  application  of  the  proceeds  of  said  sale 
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to  the  payment  of  said  notes,  and  interest  due  thereon. 
The  defi^ndauts,  answering  the  complaint,  admit  the 
making  of  said  notes,  but  allege  that,  in  making  up  the 
amount  for  which  each  of  said  notes  was  given,  com- 
pound interest  was  included,  without  contract  therefor, 
and,  by  reason  thereof,  the  amount  of  each  of  said  notes 
was  largely  increased,  and  that  defendants  were  induced 
to  sign  said  notes  by  the  false  and  fraudulent  representa- 
tions of  the  plaintiff  that  only  the  rightful  amount  of 
interest  was  included  therein.  As  to  one  of  said  notes, 
defendants  further  allege  that,  prior  to  the  making 
thereof,  one  Lee  made,  in  behalf  of  the  defendants,  an 
arrangement  with  plaintiff  whereby,  for  a  valuable  con- 
sideration then  paid  by  said  Lee,  plaintiff  agreed  to  ex- 
tend the  time  for  the  payment  of  the  indebtedness  owing 
by  defendants  to  her  for  the  term  of  three  months,  with- 
out interest;  and  that  plaintiff,  by  fraudulently  with- 
holding from  defendants  knowledge  of  such  agreement, 
induced  defendants  to  make  said  note,  in  the  amount  of 
which  was  included  interest  on  said  indebtedness  for  said 
three  months.  By  failing  to  deny  the  allegations  of  the 
complaint  defendants  admit  that  they  made  the  deed 
mentioned  in  the  complaint,  and  that  it  was  to  have  the 
effect  of  a  mortgage  to  secure  the  payment  of  the  amount 
due  on  the  said  several  notes.  The  plaintiff  replied  to 
the  answer,  joining  issue  upon  the  defense  set  up  therein. 
This  action  is  numbered  703  in  the  district  court.  On 
the  22d  day  of  August,  1884,  appellants  commenced  an 
action  against  the  appellee  in  said  district  court,  in  which 
action  they  sought  to  restrain  the  appellee  from  sell- 
ing the  personal  property  which  action  702  was  brought 
to  recover,  during  the  pending  of  said  actions  702  and 
703;  and  prayed  that  said  injunction  might  be  made  per- 
petual upon  the  final  hearing  of  the  action,  and  for  a 
decree  that  the  chattel  mortgage  mentioned  in  the  com- 
plaint in  action  702,  and  the  note  it  was  given  to  secure, 
be  delivered  up  and  canceled  and  held  for  naught.     De- 
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fendant  answered,  denying  all  the  allegations  of  fraud, 
and  want  of  consideration,  in  the  making  of  said  notes. 
This  action  was  numbered  706  in  said  district  court.  The 
plaintiff  in  action  702  obtained  possession  of  a  portion  of 
the  personal  property  claimed ;  and  on  the  22d  day  of 
August,  1884,  a  temporary  writ  of  injunction  was  issued 
and  served,  in  action  706,  restraining  the  sale  by  appellee 
of  any  of  said  chattel  mortgaged  property  during  the 
pendency  of  said  action  and  action  703;  and  thereafter  a 
stipulation  between  the  parties  was  filed  in  action  706, 
whereby,  among  other  things,  it  was  stipulated  that  the 
property  taken  by  the  defendant  in  said  action,  under 
the  writ  issued  in  action  702,  should  be  taken  to  plaint- 
iff's ranch,  and  there  be  kept  until  the  final  hearing  of 
said  action,  and  that  all  of  the  mortgaged  property  should 
remain  on  said  ranch  until  the  further  order  of  the  court, 
except  so  much  of  the  crops  as  might  be  sold  to  pay  the 
expense  of  harvesting  the  same;  and  on  the  same  day 
that  said  stipulation  was  filed  an  order  was  entered,  by 
consent,  consolidating  actions  702  and  706  with  action 
703,  and  that  the  issues  made  in  said  causes  702  and  706 
stand  as  issues  in  cause  703,  and  that  all  of  said  issues  be 
tried  therein.  The  case  went  to  trial  upon  these  plead- 
ings. 

Messrs.  Taylor,  Ashton  and  Taylor  and  A.  K.  Van- 
ATTA,  for  appellants. 

Messrs.  S.  D.  Walling  and  0.  C.  Parsons,  for  appellee. 

Rising,  C.  The  first  and  second  assignments  of  error 
question  the  ruling  of  the  court  in  overruhng  defendants' 
motion  for  a  continuance.  This  motion  was  based  upon 
the  affidavit  of  N.  P.  Danielson,  one  of  the  defendants. 
The  material  facts  stated  in  said  affidavit  are  that 
M.  E.  Danielson,  the  wife  of  affiant,  and  a  defendant  in 
said  action,  expected  to  be  confined  in  a  few  days;  that 
on  the  29th  day  of  September,  when  the  case  was  called. 
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affiant  believed  that  his  wife  could  attend  the  trial,  but 
after  said  time  his  family  physician  informed  him  that  it 
would  be  dangerous  for  her  to  do  so.  Affiant  also  stated, 
in  a  general  way,  what  the  witness  M.  E.  Danielson 
would  swear  to  if  present  at  the  trial.  This  affidavit  is 
wholly  insufficient  as  a  showing  for  continuance.  It 
shows  that  affiant,  two  days  before  he  made  the  affidavit, 
believed  his  wife  would  be  able  to  attend  the  trial;  and 
the  only  showing  made  as  to  her  being  unable  to  attend 
the  trial  is  the  statement  of  affiant  that  his  family  phy- 
sician had  informed  him  that  it  would  be  dangerous  for 
her  to  attend  the  trial.  This  will  not  do;  The  name  of 
the  physician  is  not  given,  nor  any  facts  from  which  it 
is  shown  that  the  physician  had  any  knowledge  of  the 
circumstances  upon  which  he  could  base  an  opinion.  If 
a  motion  for  continuance  is  to  be  based  upon  the  profes- 
sional opinion  of  a  physician,  the  proper  course  is  to  ob- 
tain the  affidavit  of  such  physician,  and  such  affidavit 
should  show  the  facts  upon  which  such  opinion  is  based. 
It  does  not  appear  from  the  affidavit  but  that  the  same 
facts  desired  to  be  proved  by  the  witness  could  be  proven 
by  other  witnesses,  nor  that  he  could  not  safely  proceed 
to  trial  without  the  attendance  of  such  witness.  There 
was  no  abuse  of  discretion  in  denying  the  motion  for  con- 
tinuance. 

The  twenty  third  assignment  of  error  questions  the 
sufficiency  of  the  evidence  to  support  the  decree;  but 
counsel  for  appellants,  in  their  argument,  say  that  they 
do  not  insist  upon  this  assignment.  The  other  assign- 
ments may  all  be  considered  and  disposed  of  in  the  con- 
sideration of  the  question  whether  the  court  erred  in 
treating  the  case  as  an  action  in  which  the  issues  of  fact 
are  properly  triable  by  the  court.  It  is  contended  by  ap- 
pellants that  having,  by  their  pleadings,  admitted  that 
the  deed  set  up  in  the  complaint  in  case  703  was  executed 
by  appellants,  and  that  it  was  to  have  the  effect  of  a 
mortgage  to  secui'e  the  actual  amount  due  from  appel- 
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lants  to  appellee,  no  issue  was  left  for  trial  except  the 
issue  as  to  the  amount  actually  due  from  appellants,  and 
that  this  state  of  the  pleadings  made  the  action  triable  as 
an  action  for  the  recovery  of  money  due  on  contract.  We 
think  appellants'  counsel  are  correct  in  assuming  that 
the  only  question  of  fact  raised  by  the  pleadings  relates 
to  the  actual  amount  of  indebtedness  due  from  appellants 
to  appellee,  and  this  issue  arises  upon  the  pleadings  in 
case  703,  and  the  determination  of  this  issue  in  that  case 
is  the  determination  of  the  question  arising  upon  the 
same  facts,  and  presented  by  the  pleadings,  in  case  706. 
Whether  the  issue  of  fact  thus  presented  must  be  tried 
by  a  jury  or  by  the  court  must  be  determined  by  the  pro- 
visions of  sectiou  151  of  the  Code,  which  reads  as  follows: 
*' An  issue  of  law  shall  be  tried  by  the  court,  unless  it  be 
referred,  as  provided  in  the  title  in  regard  to  reference. 
In  actions  for  the  recovery  of  specific  real  or  personal 
property,    with  or  without   damages,   or    for    money 
claimed  as  due  on  contract,  or  as  damages  for  breach  of 
contract,  or  for  injuries,  an  issue  of  fact  must  be  tried  by 
a  jury,  unless  a  jury  trial  is  waived,  or  a  reference  is  or- 
dered, as  provided  in  the  code.     In  other  cases  issues  of 
fact  must  be  tried  by  the  court,  subject  to  its  power  to 
order  any  such  issue  to  be  tried  by  a  jury,  or  to  be  re- 
ferred to  a  referee,  as  provided  in  this  code. "    It  is  con- 
tended by  counsel  for  appellants  that  when  the  sole  issue 
of  fact,  arising  upon  the  pleadings  in  any  case,  is  as  to 
the  amount  of  the  recovery  for  money  due  on  contract, 
such  issue  must  be  tried  by  a  juiy.     We  do  not  so  con- 
strue the  provisions  of  section  154  of  the  code.     The 
question  whether  ah  issue  of  fact  must  be  tried  by  a  jury 
or  by  the  court  is  not  to  be  determined  from  the  nature 
of  the  issue,  but  from  the  character  of    the  action  in 
which  such  issue  is  joined.     The  code  abolished  forms  of 
actions,  but  did  not  undertake  to  do  away  with  the  dis- 
tinction between  legal  and  equitable  causes  of  action. 
Bank  v.  Ford^  7  Colo.  314;  Smelting  Co.  v.  Finch,  6 
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Colo.  214-222.  The  code  provisions  relating  to  the  trial 
of  issues  of  fact  recognize  the  distinction  which  formerly 
existed  between  actions  at  law  and  bills  in  equity.  Con- 
ran  V,  SelleWy  28  Mo.  320.  The  foreclosure  of  a  mort- 
gage was  an  equitable  proceeding,  under  the  practice 
before  the.  code,  and  has  been  so  treated  under  code  prac- 
tice. Manufacturing  Co.  v.  McAllister y  6  Colo.  261.  And 
it  has  been  held  by  this  court  that  the  practice  of  trying 
chancery  cases  to  the  court  without  a  jury  is  clearly  es- 
tablished by  the  provisions  of  section  154.  Hall  v.  Linn^ 
8  Colo.  264-267.  The  case  is  one  in  which  the  issues  of 
fact  are  properly  triable  by  the  court,  and  the  court  com- 
mitted no  error  in  so  treating  it. 

It  is  further  contended  by  appellants  that  the  court 
erred  in  providing,  in  the  decree  rendered,  that  if  the 
proceeds  of  the  sale  of  the  real  estate  are  insufficient  to 
pay  the  amount  found  due  to  the  plaintiff,  with  costs 
and  charges,  then  the  plaintiff  shall  sell  the  chattel  prop- 
erty according  to  the  terms  of  the  chattel  mortgage,  and 
apply  the  proceeds  of  such  sale,  according  to  the  provis- 
ions of  said  mortgage,  in  payment  of  the  balance  appear- 
ing to  be  due  to  the  plaintiff  by  the  return  of  the  sheriff 
of  the  sale  of  the  real  estate.  This  objection  to  the  de- 
cree is  based  upon  the  fact  that  no  mention  is  made  of 
the  chattel  mortgage  in  the  complaint  in  case  703,  and 
upon  the  further  fact  that  the  demurrfer  in  case  702  was 
not  disposed  of  at  the  time  of  the  trial,  and  that  there- 
fore the  court  could  not  properly  consider  any  question 
or  fact  involved  in  that  case  in  rendering  the  decree  in 
the  consolidated  cases.  We  do  not  think  this  objection 
well  taken.  On  the  10th  day  of  September,  1884,  the 
following  order  was  entered  in  case  706:  "In  this  case 
the  property  replevied,  to  be  disposed  of  according  to  the 
stipulation  this  day  filed,  to  stand  for  trial  with  703." 
And  on  the  same  day  the  following  order  was  entered  in 
case  703:  **Nos.  702  and  706  having,  by  consent,  been 
consolidated  with  this  case,  it  is  ordered  that  the  issues 
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made  in  said  causes  stand  as  issaes  in  this  case,  and  that 
all  of  said  issues  be  tried  herein."  As  we  have  seen,  the 
only  issue  of  fact  for  trial  in  cases  703  and  706  had  refer- 
ence solely  to  ascertaining  the  amount  due  from  appel- 
lants to  appellee;  and  the  sole  issue  in  case  702  was  an 
issue  of  law,  and  this  issue  was  pending  and  undeter- 
mined at  the  time  the  cases  were  consolidated  and  at  the 
time  of  trial.  The  defendants,  by  entering  upon  and 
proceeding  with  such  trial  upon  the  merits,  without  de- 
manding a  ruling  upon  the  demurrer  in  702,  thereby 
waived  the  same.  Anderson  v.  Sloan,  1  Colo.  484.  The 
demurrer  being  waived,  and  no  answer  to  the  complaint 
being  interposed,  every  material  allegation  of  the  com- 
plaint must,  for  the  purposes  of  the  action,  be  taken  as 
true.  One  of  the  material  allegations  of  said  complaint 
is  that  the  ownership  and  right  of  possession  of  the 
plaintiff  in  and  to  the  chattels  and  personal  property  de- 
scribed in  the  complaint  arises  from,  and  exists  by  virtue 
of,  a  chattel  mortgage  executed  and  delivered  by  defend- 
ants to  plaintiif,  conveying  said  chattels  and  personal 
property  to  plaintiff,  to  secure  certain  described  indebted- 
ness of  defendants  to  plaintiff.  By  the  consolidation  of 
this  case  with  703,  the  fact  that  the  personal  property  de- 
scribed in  the  complaint  in  702  was  given  to  secure  an 
indebtedness  from  defendants  to  plaintiff  became  an  ad- 
mitted fact  upon  the  trial  of  case  703.  By  the  writ  of 
injunction  issued  and  served  in  case  706  the  plaintiff  in 
case  702  was  enjoined  from  selling  or  disposing  of  any  of 
the  chattel  mortgaged  property  during  the  pendency  of 
said  actions  703  and  706,  and  until  the  court  should  make 
other  order  to  the  contrary.  From  this  statement  of 
facts  it  is  apparent  that  the  court  was  in  possession  of  all 
the  facts  necessary  to  enable  it  to  make  a  disposition  of 
the  chattel  mortgaged  property  in  accordance  with  the 
rights  of  the  parties  as  established  upon  the  trial. 

But  it  is  contended  by  appellants  that,  as  the  chattel 
mortgage  was  given  to  secure  a  certain  note,  and  as  the 
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jury  found  that  the  consideration  of  that  note  was  solely 
interest,  and  compounded,  the  plaintiff  is  not  entitled  to 
recover  anything  on  said  note,  and  therefore  the  property 
mortgaged  cannot  be  held  un^er  the  mortgage  for  the 
payment  of  the  indebtedness  for  which  said  note  was 
given;  and  this  position  is  assumed  upon  the  ground  that 
the  note  is  so  vitiated  by  fraud  as  to  render  it  void.  The 
findings  of  the  jury  do  not  sustain  the  appellants'  allega- 
tions of  fraud.  The  jury,  in  reply  to  a  question  which 
the  court  instructed  them  to  answer,  say  that  the  plaintiff 
did  not  represent  to  defendants,  or  to  either  of  them,  at 
any  time,  the  amount  of  interest  due.  The  court  having 
obtained  jurisdiction  of  the  subject-matter  through  the 
injunction  proceedings  instituted  by  appellants,  it  could 
retain  such  jurisdiction  for  the  purpose  of  deciding  the 
whole  controversy.     1  Pom.  Eq.  Jur.  §  236. 

A  question  arises  whether  the  decree  of  the  court 
should  order  a  sale  of  the  chattel  mortgaged  property  for 
the  payment  of  such  portion  of  the  indebtedness  from 
appellants  to  appellee  as  should  remain  unpaid  after  the 
sale  of  the  real  estate,  and  the  application  of  the  proceeds 
of  such  sale  to  the  payment  of  costs  and  indebtedness,  or 
should  order  such  sale  of  the  personal  property  to  be 
made  to  pay  such  balance,  or  a  portion  thereof  equal  in 
amount  to  the  sum  which  said  chattel  mortgage  was 
given  to  secure.  We  think  the  decree  should  limit  the 
amount  to  be  made  by  a  sale  of  the  chattel  mortgaged 
property  to  such  sum  as  such  mortgage  was  given  to  se- 
cure. It  seems  clear  to  us  that  there  was  not  a  total 
failure  of  consideration  for  the  note  secured  by  the  mort- 
gage, but  that  a  good  consideration  existed  to  the  extent 
'of  the  amount  of  interest  due  upon  the  indebtedness  at 
the  time  the  note  was  given,  less  any  deduction  to  be 
made  on  account  of  any  payment  made  thereon.  This 
was  the  view  taken  by  the  jury,  and  in  accordance  with 
that  view  they  found  the  actual  consideration  of  said  note 
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to  be  the  sum  of  $1,535.24;  and  this  sum,  with  interest 
thei'eon  at  three  per  cent,  per  month  from  the  3d  day  of 
May,  1884,  to  the  date  of  the  decree,  is  the  amount  of  the 
indebtedness  for  the  pay^nent  of  which  the  chattel  mort- 
gaged property  may  be  held  as  security.  The  amount 
due  on  said  note  for  principal  and  interest  at  the  date  of 
the  decree  is  the  sum  of  $1,765.52,  and  the  decree  should 
be  so  amended  as  to  provide  therein  that  if,  upon  the  sale 
of  the  real  estate  to  pay  the  amount  of  the  indebtedness 
as  found  by  the  court  below,  with  costs  and  charges,  the 
proceeds  of  such  sale  should  be  insufficient  to  pay  such 
indebtedness  and  costs,  then  the  chattel  mortgaged  prop- 
erty may  be  sold  to  pay  such  balance  of  said  indebtedness 
so  remaining  unpaid,  not  exceeding  in  amount  the  said 
sum  of  $1,765.52,  with  interest  thereon  at  ten  per  cent, 
per  annum  from  the  date  of  said  original  decree. 

The  errors  assigned  upon  the  action  of  the  court  in  re- 
fusing the  several  requests  of  appellants  to  submit  certain 
questions  of  fact  to  the  jury,  and  the  error  assigned  upon 
the  action  of  the  court  in  submitting  certain  questions  of 
fact  to  the  jury,  and  the  errors  assigned  upon  the  action 
of  the  court  in  giving,  and  in  refusing  to  give,  certain  in- 
structions to  the  jury,  are  eachvand  all  of  them  deter- 
mined by  the  holding  that  the  case  was  properly  triable 
by  the  court.  Whether  any  questions  of  fact,  and  what 
questions  of  fact,  shall  be  submitted  to  a  jury  in  such 
cases,  is  a  matter  resting  wholly  in  the  discretion  of  the 
court;  and  when  the  court,  in  such  cases,  submits  to  a 
jury  certain  specific  facts,  neither  party  has  the  right  to 
ask  the  court  to  instruct  the  jury,  because  the  court  is 
not  in  any  manner  controlled  by  the  verdict.  Thomp. 
Char.  Jur.  §  95;  Van  Vleet  v.  Olin,  4  Nev.  592;  Freeman' 
V,  Wilkersorty  50  Mo.  554.  We  do  not  think  appellants 
have  any  grounds  for  complaint  in  relation  to  the  ques- 
tions the  court  submitted  to  the  jury.  The  questions 
submitted  covered  every  question  of  fact  upon  which  the 
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court  was  called  upon  to  pass,  and  were  such  as  to  greatly 
aid  the  court  in  arriving  at  correct  conclusions  as  to  the 
matters  upon  which  the  court  desired  to  be  advised. 

The  decree  should  be  amended  in  accordance  with  the 
views  herein  expressed. 

Stallcdp  and  Db  Prance,  CO.,  concur. 

Per  Curiam.  For  the  reasons  assigned  in  the  fore- 
going opinion  it  is  ordered  that  the  decree  of  the  district 
court  be  modified  as  therein  suggested,  and  that  this 
cause  be  remanded  to  said  district  court,  with  directions 
to  enter  up  said  modified  decree  as  the  judgment  and  de- 

cree  of  said  court. 

Remanded. 
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Bheene  v.  Merchants'  &  Mechanics'  Bank  et  al.       ^loa  42; 

JlOa  427 

1.  A  writ  of  error  to  a  final  judgment  brings  up  for  review  an  order 

made  discharging  an  attachment. 

2.  Under  the  laws  of  Colorado  corporations  may  sue  and  be  sued  as 

individuals. 

3.  Insolvency  alone  does  not  prevent  a  corporation  from  transacting 

businesa 

4.  Creditors  are  not  deprived  of  their  legal  remedies  against  a  corpora- 

tion by  reason  of  its  insolvency.  The  remedy  by  attachment  is  one 
of  the  remedies  so  provided  by  law. 

5.  An  attachment  lien  relates  back  to  the  date  of  levying  the  attach- 

ment writ.  After  an  attachment  lien  has  vested  upon  the  property 
of  a  corporation  it  will  not  be  divested  by  subsequeat  proceedings 
for  winding  up  the  company,  unless  the  contrary  be  expressly 
provided. 

6.  An  alleged  cause  for  attachment  *'  that  the  action  is  brought  upon 

an  instrument  in  writing  over  due,  and  for  the  direct  payment  of 
money,"  states  a  good  cause  for  attachment. 

7.  In  the  absence  of  equity  jurisdiction,  properly  invoked,  the  assets 

<3i  an  insolvent  corporation  do  not  constitute  a  trust  fund  for  pr^ 
rata  distribution  among  all  its  creditors,  nor  in  such  case  does  any 
anperior  equitable  lien  exist  as  against  a  prior  attaching  creditor. 
V0L.XI-.7 
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Error  to  District  Court  of  Lake  County. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Mareham,  Patterson,  Thomas  and  Lyles, 
J.  W.  EwiNQ  and  Clinton  ReeId,  for  plaintiff  in  error. 

Messrs.  J.  B.  .Bissell,  J.  W.  Taylor  and  L.  S.  Dixon, 
for  defendants  in  error. 

De  France,  C.  The  defendant  bank,  a  corporation 
engaged  in  the  banking  business  at  Leadville^  suspended 
payment  and  closed  its  doors  to  the  public  on  the  after- 
noon of  the  30th  day  of  January,  1884:.  For  some  time 
previous  thereto  it  had  been,  and  was  then,  in  an  in- 
solvent condition,  indebted,  as  afterwards  appeared,  over 
$200,000,  and  having  assets  suflBcient  to  discharge  only 
about  one-thir^  of  its  indebtedness.  In  less  than  an 
hour  after  it  closed  its  doors,  the  plaintiff,  Breene,  the 
holder  of  'a  certified  check  on  said  bank,  calling  for 
$7,000,  then  over  due,  brought  suit  in  the  district  court 
of  Lake  county  to  recover  the  money  due  thereon,  and 
procured  the  money  and  property  of  said  bank  to  be  at- 
tached as  security.  On  the  6th  of  February,  1884,  the 
stockholders  of  said  bank  instituted  a  suit  against  the 
same  in  said  court,  and  applied  for  the  appointment  of  a 
receiver  therefor;  and  on  the  15th  day  of  February  of 
that  year  the  defendant,  Talbot,  was  appointed  receiver 
thereof.  As  such  receiver,  Talbot  was  afterwards  made 
a  party  defendant  to  this  action,  and  on  the  5th  of  May 
following  filed  a  petition  therein,  together  with  an  affi- 
davit  in  support  thereof,  representing,  among  other 
things,  his  appointment  and  qualification  as  such  re- 
ceiver; the  insolvency  of  said  bank;  that  a  number  of  the 
creditors  of  said  bank,  besides  the  plaintiff,  Breene,  rep- 
resenting about  $75,000  of  the  indebtedness  of  said  bank, 
had  commenced  actions  against  the  bank  prior  to  his  ap- 
pointment, and  had  also  procured  the  property  of  said 
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bank  to  be  attached  in  aid  thereof;  that  the  remaining 
creditors  had  taken  no  action  in  the  premises;  and  in  or- 
der to  secure  the  property  and  effects  of  said  bank  or  the 
proceeds  thereof  for  the  benefit  of  all  the  creditors,  to 
be  distri bated j?a?'i  passu  among  them,  giving  to  none 
a  preference  over  the  others,  prayed  the  court  to  dis- 
charge the  attachment  writ  herein,  to  award  the  costs 
of  said  attachment  against  the  plaintiff,  and  to  enjoin  the 
plaintiff  from  securing,  or  attempting  to  secure,  a  pref- 
erence in  any  manner  over  the  other  creditors  as  to  the 
payment  of  his  claim.  This  petition  was  granted  as 
prayed,  and  final  judgment  was  then  rendered  in  favor 
of  the  plaintiff  for  the  amount  of  his  claim. 

The  only  error  assigned  relates  to  the  order  of  the  court 
upon  said  petition.  That  this  action  of  the  court  may 
be  reviewed  by  this  court  on  writ  of  error,  see  Wehle  v. 
Kerbs,  G  Colo.  167.  The  proceeding  had  in  the  district 
court  is  somewhat  anomalous.  This  petition  cannot  be 
considered  a  motion  to  discharge  the  attachment  on  the 
ground  that  the  writ  was  improperly  issued;  for  such  a 
motion  must  be  based  upon  matter  *'  appearing  upon  the 
face  of  the  papers  and  proceedings  in  the  action."  Code, 
§  115.  It  may  more  properly  be  considered  a  petition  of 
intervention.  Code,  §  103.  But  whether  the  receiver^ 
who  was  already  a  party  defendant  to  the  action,  was 
thus  entitled  to  intervene,  we  need  not  stop  to  inquire,  as 
no  objection  appears  to  have  been  taken  to  the  petition. 
The  objection  made  goes  to  the  order  of  the  court  thereon. 
By  the  laws  of  this  state  corporations  may  sue  and  be 
sued  the  same  as  individuals.  But  it  is  contended  that 
the  insolvency  of  a  corporation  constitutes  an  exception 
to  this  rule.  No  statutory  provisiofi  has  been  referred 
to  which  makes  such  exception,  and  we  have  no  knowl- 
edge that  any  such  provision  exists.  Insolvency  alone 
does  not  prevent  a  corporation  from  transacting  busi- 
ness. In  Mor.  Priv.  Corp.  (2d  ed.)  §  786,  it  is  said:  **  TWie 
insolvency  of  a  corpomtion  does  not,  per  se^  put  an  end  to 
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the  power  of  the  company  to  manage  *  its  assets,  or  fix 
the  lien  of  creditors  upon  the  specific  property  in  hand." 
The  creditors  of  a  corporation  are  not  deprived  of  their 
legal  remedies  against  it  by  reason  of  its  insolvency. 
No  action  lies  against  a  corporation,  as  such,  after  its 
dissolution.  But  before  dissolution,  and  until  some  ac- 
tion is  taken  in  court,  which,  in  its  nfature  and  effect, 
may  operate  to  restrain  or  defeat  the  right  so  to  do,  cred- 
itors of  a  corporation  are  at  liberty,  and  have  the  right, 
to  pursue  the  remedies  provided  by  law  for  the  collec- 
tion of  demands  justly  due  to  them  from  such  corpora- 
tion, unless  they  have  in  some  way  deprived  themselves 
of  such  right.  The  remedy  by  attachment  is  one  of  the 
remedies  so  provided  by  law.  In  this  case  the  attach- 
ment levy  was  made  eeven  days  before  the  suit  was 
brought  in  which  Talbot  was  appointed  receiver.  This 
levy  created  a  lien  in  favor  of  the  plaintiff,  which  could 
not  be  destroyed  by  any  subsequent  proceeding,  except 
the  dissolution  of  the  attachment,  or  some  act  or  default 
of  the  plaintiff.  Emery  v.  Yount,  7  Colo.  107;  Drake, 
Attachm.  §  224.  **  The  general  rule  appears  to  be  that, 
after  the  lien  of  an  attachment  has  vested  upon  the  prop- 
erty of  a  corporation,  it  will  not  be  divested  by  subse- 
quent proceedings  for  winding  up  the  company,  unless 
the  contrary  be  expressly  provided."  Mor.  Priv.  Corp. 
(2d  ed.)  §  864.  There  is  no  provision  to  the  contrary  in 
the  statutes  of  this  state.  To  the  same  effect  are  the 
following  authorities:  In  re  Iron  Wiyiks^  20  Fed.  Rep. 
674;  Hubhard  v.  Banky  7  Mete.  340;  Life  Ass'n  v.  Fas- 
sett,  102  111.  315;  High,  Rec.  §  138.  That  the  property 
and  effects  of  a  corporation  constitute  a  trust  fund  iu 
favor  of  creditors,  upon  which  they  have  a  lien  in  equity, 
or  a  right  of  priority  of  payment,  in  preference  to  the 
stockholders,  is  a  principle  well  established  in  equity 
jurisprudence.  Such  principle,  however,  was  not  appli- 
cable to  the  facts  of  this  case.  It  required  the  aid  of 
equity  to  enforce  such  right  or  lien,  and  no  such  aid  was 
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invoked  before  the  attachment  lien  in  favor  of  the  plaint- 
iff was  created.  Under  the  facts  here  presented,  this 
lien  in  equity  of  the  creditoi'S  of  said  bank  did  not  possess 
such  force  or  character,  at  the  time  the  attachment  levy 
was  made,  as  to  prevent  a  lien  from  attaching  in  favor 
of  the  plaintiff  by  reason  of  his  said  levy.  It  was  not  a 
lien  upon  specific  property,  like  that  of  an  execution  or 
attachment  lien,  but  a  right,  simply,  of  said  creditors  to 
priority  of  payment  out  of  such  trust  fund  in  preference 
to  any  of  the  stockholders.  Story,  Eq.  Jur.  §  1252.  It 
was  a  right  which,  without  action,  and  without  the  aid  of 
equity,  lay,  as  it  were,  dormant.  The  hardship,  if  any 
exists,  to  those  creditors  who  remained  inactive,  is  one 
of  their  own  creation  or  sufferance.  The  pro  rata  pro- 
vision of  the  attachment  act  was  then  in  full  force,  and 
open  to  them.  The  law  rewards  the  diligent.  Those 
who  sleep  upon  their  rights  have  their  ow]i  laches  to 
blame  for  that  which  follows. 

The  point  made  that  the  attachment  lien,  if  any,  in  so 
far  as  it  would  affect  the  rights  of  the  receiver,  dates 
from  the  time  of  filing  the  amended  attachment  affida- 
vit, is  not  tenable.  It  relates  back  to  the  date  of  levying 
the  attachment  writ.  There  was  personal  service  in  this 
case  on  the  corporation,  and  we  see  no  good  reason  for 
disturbing  the  final  judgment  which  was  rendered  in 
favor  of  the  plaintiff.  Brown  v.  Tucker,  7  Colo.  30; 
Wehle  V.  Kerbs,  6  Colo.  167. 

The  action  is  based  upon  a  certified  check,  payment 
of  which  had  been  refused.  One  of  the  causes  for  at- 
tachment alleged  in  the  amended  affidavit,  which  has  not 
been  traversed  or  denied,  is  '*that  the  action  is  brought 
upon  an  instrument  of  writing  overdue,  and  for  the 
direct  payment  of  money;"  and  this  constitutes  a  good 
cause  for  attachment.  Counsel  for  defendants  admit,  in 
their  argument  on  file  in  this  court,  that  such  cause  ex- 
isted, and  that  the  same  could  not,  in  truth,  be  denied. 

The  cause  is  therefore  reversed  and  remanded,  with  in- 
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structions  to  permit  the  final  judgment  in  favor  of  plaint- 
iff to  remain  as  it  is;  to  vacate  the  order  discharging  the 
attachment,  and  enjoining  the  plaintifif,  as  likewise  the 
order  adjudging  the  costs  of  the  attachment  proceedings 
against  the  plaintiff;  to  award  such  costs  in  pursuance  of 
law  and  of  the  practice  in  such  cases;  and  to  make  any 
and  all  other  orders  in  the  premises  which  may  be  neces- 
sary, if  any,  to  restore  the  attachment  lien,  and  protect 
the  rights  of  the  plaintiff. 

Rising  and  Stallcup,  CO.,  coqcur. 

Per  Curiam.  For  the  reasons  assigned  in  the  forego- 
ing opinion  the  judgment  is  reversed  and  the  cause  re- 
manded, with  directions  to  proceed  in  manner  indicated 
in  the  opinion.  Reversed. 

ON  PETITION  FOR  REHEARING. 

Per  Curiam.  This  case  involves  the  same  point  which, 
with  others,  has  just  been  considered  and  determined 
upon  a  petition  for  a  rehearing  in  Jones  v.  Bank,  10  Colo. 
464;  that  is  to  say,  whether  the  assets  of  an  insolvent 
corporation  constitute  a  trust  fund  for  ratable  distribu- 
tion among  its  creditors,  and  whether  an  equitable  lien 
thereon  exists  in  favor  of  all  the  creditors,  from  the  com- 
mittal of  the  act  of  insolvency,  which  will  protect  the 
property  from  any  liens  afterwards  attempted  to  be  ob- 
tained by  individual  creditors.  Our  conclusion  is  that  no 
such  equitable  lien  exists,  and  that,  until  a  court  of  equity 
has  lawfully  assumed  jurisdiction  of  the  insolvent  estate, 
creditors  have  the  same  remedies  for  the  collection  of 
their  respective  demands  as  they  might  have  against 
individuals.     The  rehearing  is  denied. 

Rehearing  denied. 
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Little  v.  Dougherty. 

1.  Defendant  sent  a  telegram  to  plaintiff  saying:  ''Will  yon  accept 

[employment]  on  two  years'  guaranty  at  $1,400?"  Plaintiff  an- 
swered by  telegram  saying  that  he  accepted,  and  would  be  on  hand 
to  commence  work  January  10th.  Defendant  sent  a  telegram  in 
response  saying:  **I  will  accept  you  January  10th.*'  Held,  tliatihe 
contract  of  hiring  for  two  years  was  reduced  to  writing,  and 
signed,  so  as  to  take  it  out  of  the  statute  of  frauds. 

2.  Plaintiff  alleged  that  he  was  wrongfully  discharged  by  defendants 

This  defendant  denied ;  and  the  parties,  without  objection  to  the 
state  of  the  pleadings,  went  to  trial.  Held  error  for  the  court  to 
exclude  testimony  showing  misconduct  of  plaintiff  in  his  employ.- 
ment  a  month  prior  to  discharge. 

Appeal  from  Superior  Court  of  Denver. 
Mr.  L.  B.  France,  for  appellant. 
Mr.  0.  S.  Wilson,  for  appellee. 

Stallcup,  0.  The  appellee  was  plaintiff  below.  His 
action  was  for  damages  for  breach  of  contract.  He  had 
entered  into  a  contract  with  appellant  to  serve  him  in  his 
jewelry  business  in  Denver  two  years  for  $1,400  per  year. 
Commencing  January  10th,  he  remained  in  the  service 
in  the  store  until  June  16th  following,  when  he  wa9 
transferred  to  that  of  traveling  salesman,  where  he  served 
till  in  July,  when  he  was  discharged.  The  case  was 
tried  before  a  referee  by  consent.  Upon  his  report 
judgment  was  entered  for  $900  for  appellee.  Upon  the 
record  here,  two  questions  are  presented  for  our  consid- 
eration. 

First.  For  appellant  it  is  urged  here  that  the  contract 
of  hiring  was  not  in  writing,  and  therefore  void  under 
our  statute  of  frauds.  From  the  evidence  it  appears  that 
on  December  14,  1882,  appellant  sent  from  Denver  to  ap- 
pellee, at  Philadelphia,  Pa. ,  a  letter  asking  him  at  what 
salary  he  would  come  and  work  for  him  one  year,  com- 
mencing January  1,  1883,  and  requesting  answer  by  tele- 
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gram;  that  appellee  answered  the  same  by  letter  and 
telegram,  stating  that  he  would  come  for  $1,500.  Ap- 
pellee also  received  a  telegram  of  date  December  19th 
from  appellant,  stating  he  would  give  $1,200  for  one  year. 
No  answer  was  made  to  this  telegram.  Afterwards  ap- 
pellee received  another  telegram  from  appellant,  saying: 
"Will  you  accept  on  two  years' guaranty  at  $1,400?" 
This  was  answered  by  appellee  by  telegram,  saying  he 
accepted,  and  would  be  on  hand  to  commence  January 
ICth;  to  which  he  received  another,  dated  December  27th, 
stating:  *'  I  will  accept  you  January  10th.  Bring  all  the 
pointers  possible."  Appellee  kept  no  copies  of  his  let- 
ters and  telegrams  sent  to  appellant,  but  produced  those 
received  by  him.  Those  sent  by  appellee  were  not  pro- 
duced, though  appellant  had  been  duly  notified  to  pro- 
duce the  same.  We  think  the  contract  was,  by  means 
of  the  said  telegrams  and  letters,  reduced  to  v^riting,  and 
signed  by  the  parties,  in  compliance  with  the  statute,  so 
as  to  constitute  a  valid  contract.  Trevor  v.  Wood,  36 
N.  Y.  307. 

The  second  question  goes  to  the  pleadings,  and  arises 
upon  the  rejection  of  certain  evidence  offered  upon  the 
trial  by  appellant.  The  chief  controversy  in  the  case 
was  as  to  whether  the  discharge  of  appellee  by  appellant 
from  his  service  before  the  expiration  of  the  term  for 
which  he  had  employed  him  was  wrongful  or  not.  That 
he  had  discharged  him  before  the  expiration  of  the  term 
of  his  employment  was  evident.  The  contract  of  em- 
ployment was  general  in  its  terms,  and  did  not  limit  the 
service  thereunder  to  any  branch  of  appellee's  business. 
The  court  below  held  that  the  original  contract  continued 
after  the  transfer  of  appellee  from  the  service  in  the 
store  to  the  service  as  traveling  salesman.  There  was 
evidence  sufficient  to  warrant  such  holding.  The  cause 
of  action  was  not  definitely  stated  in  the  complaint.  It 
was  alleged  therein  **  that  the  defendant  on  said  16th  day 
of  July,  1883,  wrongfully  discharged  plaintiff."    It  w^as 
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also,  in  effect,  alleged  that  plaintiff  was  at  the  date  of 
discharge  ready  and  willing,  and  ever  since  has  been 
ready  and  willing,  and  then  offered,  and  has  since  offered, 
to  continue  in  the  service  and  to  perform  the  agreement. 
The  appellant  made  no  objection  to  this  feature  of  the 
complaint,  but  answered  thereto,  and,  to  the  breach  of 
contract  so  alleged,  denied  that  he  wrongfully  discharged 
said  plaintiff.  Appellee  made  no  objection  to  the  answer, 
but  replied  to  certain  allegations  thereof.  The  indefinite 
character  of  the  issue  in  this  regard  was  therebj'^  waived 
by  the  parties.  And  plaintiff  could  not,  after  the  ad- 
mission of  proofs  tending  to  show  compliance  with  the 
contract  on  his  part,  challenge  defendant's  evidence  of 
non-compliance  therewith.  Trustees,  etc.  v.  Odlin,  8 
Ohio  St.  293;  Marley  v.  Smith,  4  Kan.  187;  Stevens  v. 
Thompson,  5  Ean.  311.  Therefore  the  evidence  offered 
to  show  appellee's  misconduct  while  serving  in  the  store 
was  competent,  and  the  rejection  thereof  was  error.  Ap- 
pellee's right  of  recovery  rested  upon  the  alleged  wrong- 
ful dischai'ge,  which  appellant  might  defeat  by  showing 
a  failure  upon  the  part  of  appellee  in  the  performance  of 
his  duties  under  the  employment  suflScient  to  constitute 
a  justification  for  the  discharge.  The  fact  that  the  evi- 
dence in  question  related  to  misconduct  a  month  prior  to 
the  discharge,  and  prior  to  the  change  in  the  service,  did 
not  render  it  incompetent.  Appellant's  final  action  may 
have  been  the  result  of  appellee's  long-continued  miscon- 
duct.    The  judgment  should  be  reversed. 

De  France,  C,  concurs. 

RisiKG,  C.  I  concur  in  the  reversal  for  the  reasons 
given  in  the  foregoing  opinion,  and  the  further  reason 
that  the  rule  of  damages  adopted  by  the  referee  is  erro- 
neous. 

Per  Curiam.  For  the  reasons  assigned  in  the  forego- 
ing opinion  the  judgment  is  reversed  aud  the  cause  re- 
manded for  a  new  trial.  Reversed. 
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Hood  et  al.  v.  Saunders. 

1.  Plaintiff,  holding  a  promicsory  note  and  an  account  secured  by  a 

deed  of  trust  of  certain  mining  lands,  and  an  unsecured  judgment 
against  H.,  brought  an  action  In  equity,  making  his  alleged  trust- 
ees co-defendants,  alleging  in  the  complaint  fraud  on  the  part  of 
defendants,  and  praying  for  a  discovery  of  all  property  belonging 
to  H.,  and  that  it  be  applied  to  the  payment  of  his  debt,  but  not 
alleging  that  the  secured  property  had  been  sold,  or  asking  that  the 
trust  deed  be  foreclosed,  there  being  no  allegation  of  insolvency  or 
that  defendant  was  not  possessed  of  other  property  than  that  men- 
tioned suiBcient  to  satisfy  plaintiff's  debt.  Held,  that  the  com- 
plaint does  not  state  such  a  cause  of  action  as  will  warrant  any 
equitable  relief. 

2.  A  complaint  in  the  nature  of  a  creditor's  bill,  showing  on  its  face 

that  part  of  the  indebtedness  upon  which  the  complaint  is  based 
has  not  been  reduced  to  judgment,  is  fatally  defective. 

Appeal  from  Clear  Creek  County  Court. 

The  purpose  of  this  action  was  the  discovery  of  prop- 
erty which  might  be  held  liable  to  the  payment  of  cer- 
tain demands  existing  in  favor  of  the  plaintiff  below, 
Gabriel  Saunders,  against  the  defendant  William  B. 
Hood,  consisting  of  a  promissory  note,  an  account  and  a 
judgment.  The  plaintiff  obtained  these  demands  by  as- 
signment from  one  Charles  W.  Pollard,  a  grocer  of 
Georgetown,  who  had  for  several  years  supplied  said  de- 
fendant (who  was  engaged  in  mining)  with  miners'  sui>- 
plies,  and  to  whom  defendant  had  become  indebted  in 
the  manner  stated.  Upon  a  settlement  had  between  Pol- 
lard and  Hood  on  May  14,  1878,  there  was  found  to  be 
due  Pollard  the  sum  of  $514.73,  for  which  Hood  gave  the 
former  his  promissory  note  at  four  months,  and  secured 
the  payment  thereof  by  a  trust  deed  on  certain  mining 
claims  owned  by  him,  Ed.  C.  Parmlee  being  named 
therein  as  trustee.  On  October  27,  1879,  a  further  in- 
debtedness of  $200  having  been  contracted,  it  was  secured 
by  a  written  contract  purporting  to  convey,  as  collateral 
security  for  this  and  the  former  demand,  certain  other 
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mining  claims  of  said  Hood.  By  this  instrument  both  of 
said  demands  were  to  be  paid  in  sixty  days  from  its  date. 
Upon  the  day  last  named  Hood  executed  an  order  upon 
the  defendant  Thomas  O.  Old,  requiring  him,  in  the  event 
of  a  failure  to  pay  Pollard  in  pursuance  of  this  agree- 
ment, to  convey  to  the  latter  all  the  property  held  by  said 
Old  in  trust  for  him,  but  not  specifying  what  property 
was  so  held.  Nor  is  this  defect  supplied  by  the  com- 
plaint. A  further  bill  was  subsequently  contracted  by 
Hood  at  Pollard's  store,  amounting  to  the  sum  of  $117, 
for  which  Pollard  obtained  judgment  against  Hood  in 
the  county  court,  on  the  8th  day  of  August,  1882,  to- 
gether with  costs  of  suit,  taxed  at  $16.40.  The  above 
claims  and  judgment  were  transferred  and  assigned  by 
Pollard  to  Saunders  prior  to  the  institution  of  the  present 
action.  The  plaintiff  alleges  promises  made  by  Hood  to 
Pollard,  during  the  transactions  above  detailed,  to  pre- 
serve his  property  free  from  other  liens  or  incumbrances, 
and  representations  that  the  property  owned  by  him  was 
ample  security  for  the  indebtedness  owing  and  accruing. 
The  complaint  alleges  breaches  of  these  promises  by  said 
Hood;  various  conveyances  of  his  mining  claims  to  and 
by  the  other  defendants;  a  joint  conspiracy  of  all  said 
defendants  to  cheat  and  defraud  Pollard  out  of  the  sev- 
eral sums  of  money  so  due  him  by  said  defendant  by 
changing  the  names  of  said  mining  claims  and  securing 
the  same  to  be  patented  to  some  of  the  defendants  under 
other  names.  It  is  alleged  that  execution  had  been  is- 
sued on  said  judgment  and  returned  unsatisfied,  and  that 
all  said  demands  remain  wholly  unpaid.  Full  discovery 
is  prayed  of  all  property,  effects  and  choses  in  action  in 
the  hands  or  knowledge  of  any  of  the  defendants,  and  be- 
longing to  or  held  in  trust  for  said  Hood,  and  of  all  sales  or 
assignments  of  property  made  to  any  of  the  defendants 
in  which  said  Hood  was  in  any  manner  interested,  with 
full  disclosures  as  to  the  present  situation  of  the  prop- 
erty.   Judgiiient  is  prayed  for  the  sum  of  $1,555  and  in- 
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terest,  which  includes  the  entire  indebtedness  claimed; 
also  that  all  the  moneys,  property,  etc.,  held  by  the  other 
defendants,  or  any  of  them,  for  said  Hood,  be  applied  in 
satisfaction  of  said  indebtedness.  To  this  complaint  Ee- 
becca  Hood  filed  a  separate  demurrer,  and  the  other  de- 
fendants a  joint  demurrer,  assigning  twenty-two  grounds 
of  objection  thereto.  The  county  court  overruled  these 
demurrers,  and,  defendants  electing  to  stand  thereby,  en- 
tered a  joint  judgment  against  all  of  the  defendants  for 
the  sum  of  $1,657.50  and  costs  of  suit. 

Messrs.  Morrison  and  Fillius,  for  appellants. 

Mr.  W.  T.  Hughes,  for  appellee. 

Bece,  C.  J.  The  scope  and  object  of  the  bill  filed  in 
the  county  court  by  the  plaintiff,  Saunders,  appears  to 
have  been  the  discovery  of  property  and  credits  belong- 
ing to  the  defendant  William  B.  Hood,  and  alleged  to  be 
held  by  or  in  the  names  of  his  co-defendants,  in  order 
that  it  might  be  in  some  manner  subjected  to  the  pay- 
ment of  plaintiff's  claims.  This  complaint  was  framed 
after  the  style  of  a  creditors'  bill,  but  fatally  defective  as 
such,  in  that  the  main  part  of  the  indebtedness  had  not 
been  reduced  to  judgment.  Burdsall  v.  Waggoner^  4 
Colo.  256;  Allen  v.  Tritch,  5  Colo.  222.  The  plaintiff's 
remedy  seems  to  have  been  wholly  misconceived.  No 
proper  foundation  was  laid  either  for  discovery,  for  the 
cancellation  of  conveyances,  for  the  subjecting  of  prop- 
erty to  execution,  or  for  any  specific  relief.  The  prop- 
erty embraced  in  the  deed  of  trust  had  not  been  sold. 
No  application  was  made  in  the  bill  to  foreclose  the  real 
estate  securities  executed  by  Hood;  nor  was  there  an  al- 
legation of  insolvency  of  said  defendant,  or  that  he  was 
not  possessed  of  other  property  than  that  mentioned 
sufficient  to  satisfy  the  plaintiff's  claims.  Something 
more  than  the  oft-reiterated  charge  of  fraud  is  necessary 
to  constitute  such  a  pleading  as  warrants  the  granting 
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of  equitable  relief.  In  a  proper  case  fraudulent  convey- 
ances will  be  set  aside,  and  the  property  of  a  debtor  sub- 
jected to  the  payment  of  his  debts;  but  the  necessary 
foundation  must  be  laid  upon  which  to  invoke  such  re- 
lief, and  the  proceedings  must  be  conducted  in  accord- 
ance with  the  forms  of  law.  The  complaint  failed  to 
state  a  cause  of  action,  and  the  court  erred  in  overruling 
the  demurrers  filed  thereto.  It  also  erred  in  rendering  a 
general  judgment  against  all  the  defendants  for  the  debt 
of  defendant  Hood,  and  there  was  no  warrant  of  law  for 
including  in  a  second  judgment  that  part  of  the  plaintiff's 
demand  already  merged  in  a  prior  judgment.  Barnes  v. 
Beighlyj  9  Colo.  475.  The  judgment  is  reversed  and  the 
cause  remanded.  Reversed. 
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1.  There  is  nothing  in  the  constitation  of  this  state  which  requires  that       |  J9_ji94 

each  school  of  medicine  named  in  the  statute  should  be  represented         ^  ^| 
by  equal  numbers  on  the  state  board  of  medical  examiners. 

2.  The  state  board  of  medical  examiners  appointed  under  the  provisions 

of  Greneral  Statutes  of  Colorado,  773,  entitled  "An  act  to  proteqt  the 
public  health  and  regulate  the  practice  of  medicine  in  the  state  of 
Colorado/' being  de  facto  the  state  board  of  medical  examiners, 
acting  under  the  provisions  of  the  statute,  its  certificate  protects 
the  holder  from  prosecution  under  the  statute,  notwithstanding 
the  mode  of  appointment  might  be  unconstitutional. 

Error  to  County  Court  of  Arapahoe  County. 

Messrs.  WBiiLS,  Smith  and  Macon  and  Enapp  and 
Benton,  for  plaintiff  in  error. 

Theodore  H.  Thomas,  Attorney-General,  for  defend- 
ants in  error. 

Elbert,  J.    The  plaintiff  in  error  was  found  guilty 
and  fined  $50  on  an  information  preferred  against  him 
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for  practicing  medicine  within  the  state  without  having 
received  from  the  state  board  of  medical  examiners  a  cer- 
tificate authorizing  him  to  practice.  The  questions  pre- 
sented hy  the  record  and  discussed  by  counsel  are,  in  the 
main,  identical  with  the  questions  raised  and  decided  in 
the  case  of  Harding  v.  People,  10  Colo.  387.  In  so  far 
as  this  is  the  case  we  shall  not  notice  the  assignments. 
This  leaves  us  for  consideration  two  objections,  going  to 
the  constitutionality  of  the  statute  under  which  the 
plaintiff  in  error  was  convicted. 

1.  There  is  nothing  in  the  constitution  which  requires 
that  each  school  of  medicine  named  in  the  act  should  be 
represented  by  equal  numbers  on  the  state  board  of  med- 
ical examiners.  The  framers  of  the  constitution  did  not 
attempt  the  establishment  of  a  government  that  should 
be  adn)inistered  absolutely  free  from  prejudice.  In  this 
respect  the  restraint  of  an  official  oath  is  the  chief  safe- 
guard prescribed. 

2.  A  point  is  made  that  section  2  of  the  act  we  are 
considering  is  unconstitutional,  in  that  it  provides  for  the 
appointment  of  the  state  board  of  medical  examiners  by 
the  governor,  whereas,  under  the  provisions  of  section  6, 
article  4,  Constitution,  it  is  contended  the  governor  should 
**  nominate,  and  by  and  with  the  consent  of  the  senate 
appoint."  In  People  v,  Osborne^  7  Colo.  605,  this  consti-. 
tutional  provision  is  construed  not  to  apply  to  offices 
created  by  statute  to  be  filled  as  therein  otherwise  pro- 
vided. Independently  of  this,  the  oflSce  being  de  jure, 
one  appointed  to  it  is  de  facto  an  officer,  notwithstanding 
the  mode  of  appointment  may  be  unconstitutional.  Ex 
parte  Strang,  21  Ohio  St.  610.  As  was  said  in  the  case 
of  Harding  v.  People,  supra,  "it  is  enough  that  the 
board  was  de  facto  the  state  board  of  medical  examiners, 
acting  under  the  provisions  of  the  statute,  and  that  its 
certificate  would  have  protected  defendant  from  prose- 
cution under  the  statute."  The  judgment  of  the  court 
below  must  be  affirmed.  Affirmed. 
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Western  Union  Tel.  Co.  v.  Conant.  jlj^l 

Under  section  267,  General  Statutes,  for  the  purpose  of  serving  a  sum- 
mons a  defendant  corporation  is  to  be  found  only  in  the  county 
where  the  principal  office  of  the  corporation  is  kept,  or  its  princi- 
pal business  carried  on,  subject  to  the  exceptions  named  in  the 
section. 

Error  to  District  Court  of  Lake  County. 

On  February  12, 1884,  a  writ  was  issued  by  H.  P.  Krell, 
Esq.,  a  justice  of  the  peace  in  Lake  county,  summoning 
the  Western  Union  Telegraph  Company  to  appear  and 
answer  to  a  money  demand  of  Fred  H.  Conant  The 
constable  returned  this  writ  as  served  at  Leadville  upon 
C.  M.  Davis,  agent  of  the  plaintiff  in  error.  On  Febru- 
ary 19th  the  plaintiff  in  error  appeared  specially  and 
moved  the  justice  to  quash  the  summons,  on  the  ground 
that  the  Western  Union  Telegraph  Company  was  a  for- 
eign corporation  existing  under  the  laws  of  New  York; 
that  the  summons  was  neither  served  upon  any  officer 
of  the  company,  nor  in  the  county  where  its  principal 
business  was  carried  on;  and  that 'the  plaintiff  in  error 
hfid  filed  its  certificate  in  the  office  of  the  county  clerk 
of  Lake  county,  as  provided  by  law,  designating  an 
agent  upon  whom  process  could  be  served,  and  the  city 
of  Denver  was  the  principal  place  where  the  business  of 
the  corporation  should  be  carried  on.  This  motion  was 
supported  by  the  affidavit  of  Mr.  Davis  as  to  the  capac- 
ity in  which  he  was  acting,  and  by  a  duly-certified  copy 
of  the  recorded  certificate  of  the  plaintiff  in  error,  show- 
ing the  appointment  of  an  agent  residing  at  Denver,  the 
principal  office  of  the  corporation  in  Colorado.  The  jus- 
tice of  the  peace  denied  the  motion;  the  plaintiff  in  error 
made  no  further  appearance;  the  judgment  was  entered 
for  the  full  amount  claimed.  On  March  3d  the  petition 
of  the  plaintiff  in  error  was  presented  to  the  district 
court  for  a  writ  of  certiorari^  removing  the  case  to  that 
court.     The  petition  stated  the  facts  shown  before  the 
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justice  of  the  peace;  also  that  the  plaintiff  in  error  had  a 
good  and  meritorious  defense  to  the  claim,  and  that  this 
was  a  case  in  which  an  appeal  would  not  lie.  The  writ 
was  issued.  The  justice  made  a  complete  return,  and 
on  April  29th  a  hearing  was  had  upon  the  petition  and  the 
return.  The  district  court  found  the  return  sufficient 
and  affirmed  the  judgment.  The  writ  of  error  is  prose- 
cuted to  reverse  this  judgment.  Section  13  of  the  justice 
act  (Gen.  St.  §  1936),  passed  in  1861,  provides  that  in  case 
the  defendant  is  a  corporation  service  may  be  had  * '  by 
reading  the  summons  and  delivering  a  copy  thereof  to 
some  officer,  agent  or  clerk  of  such  corporation."  Sec- 
tion 260  of  the  Greneral  Statutes,  page  186,  endcted  in 
1877,  provides  that  '*  foreign  corporations  shall,  before 
they  are  authorized  or  permitted  to  do  any  business  in 
this  state,  make  and  file  a  certificate,  signed  by  the  pres- 
ident and  secretary  of  such  corporation,  duly  acknowl- 
edged, with  the  secretary  of  state,  and  in  the  office  of 
the  recorder  of  deeds  of  the  county  in  which  such  busi- 
ness is  carried  on,  designating  the  principal  place  where 
the  business  of  such  corporation  shall  be  carried  on  in 
this  state,  and  an  authorized  agent  or  agents  in  this 
state  upon  whom  process  may  be  served. "  *  *  *  Sec- 
tion 267,  General  Statutes,  page  187,  provides  that  "in 
suits  against  any  corporation  summons  shall  be  served  in 
that  county  where  the  principal  office  of  the  corporation 
is  kept,  or  its  principal  business  carried  on,  by  delivering 
a  copy  to  the  president  thereof,  if  he  may  be  found  in 
said  county,  but  if  he  is  absent  therefrom,  then  the  sum- 
mons shall  be' served  in  like  manner  in  such  county  on 
either  the  vice-president,  secretary,  treasurer,  cashier, 
general  agent,  general  superintendent  or  stockholder  of 
said  corporation,  within  such  time  and  under  such  rules 
as  are  provided  by  law  for  service  of  such  process  in 
suits  against  real  persons."    *    *    » 

Mr.  John  L.  Jerome,  for  plaintiff  in  error. 
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Elbert,  J.  There  may  be  some  question  touching  the 
suflSciency  of  the  petition  for  a  writ  of  certiorari  upon 
which  the  district  court  reviewed  the  proceedings  before 
the  justice.  No  objection,  however,  is  made  by  counsel, 
and  we  do  not  consider  it. 

The  rule  prescribed  by  section  267,  Gteneral  Statutes, 
page  187,  for  the  service  of  summons  upon  corporations, 
is  plain.  The  language  is:  "In  suits  against  any  cor- 
poration summons  shall  be  served  in  that  county  where 
the  principal  office  of  the  corporation  is  kept,  or  its  prin- 
cipal business  carried  on."  *  *  *  The  object  of  the 
requirement  was  to  prevent  the  abuses  arising  from  serv- 
ice upon  irresponsible  subordinates,  and  to  secure  it  upon 
some  one  of  the  principal  officers  of  the  corporation 
charged  with  the  management  of  its  affairs.  Its  pro- 
priety is  obvious.  It  prescribes  not  only  a  general,  but 
an  exclusive,  rule,  and,  being  subsequent  in  date,  it  must 
be  taken  as  repealing  by  implication  section  13  of  the 
justice  act,  in  so  far  as  it  prescribes  another  and  different 
service.  Under  this  section,  for  the  purpose  of  service  of 
summons,  a  defendant  corporation  is  to  be  found  only  in 
the  county  where  the  principal  office  of  the  corporation 
is  kept,  or  its  principal  business  carried  on,  subject  to  the 
exceptions  named  in  the  section.  In  the  case  at  bar  the 
justice  acquired  no  jurisdiction  by  the  service  on  Davis, 
the  local  agent  of  the  defendant  company,  and  the  dis- 
trict court  erred  in  affirming  the  judgment.  The  judg- 
ment of  the  court  below  must  be  reversed. 

Reversed. 
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Company. 

As  a  general  rule  third  i)erson8  will  not  be  permitted  to  make  a  collat- 
eral attack  upon  the  validitj  of  a  cle  facto  corporation. 
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Error  to  Superior  Court  of  Denver. 

On  the  2d  day  of  October,  1882,  the  defendant  in  error, 
a  corporation,  was  the  owner  of  the  chattels  here  in  con- 
troversy, consisting  of  printing-presses,  engines,  type, 
machinery  and  printing  supplies.  TJpon  that  day  it  sold 
and  delivered  the  same  to  the  World  Printing  and  Pub- 
lishing Company  for  the  price  of  $1,840,  and  at  the  same 
time  received  from  said  company  therefor  $140,  and 
seventeen  notes  for  $100  each,  and  a  chattel  mortgage  of 
the  said  chattels  as  security  for  the  payment  of  said 
notes.  The  notes  and  the  chattel  mortgage  were  exe- 
cuted under  the  corporate  seal  and  in  the  name  of  the 
said  the  World  Printing  and  Publishing  Company,  by 
Arthur  Shepherd,  as  president,  and  W.  C.  Williams,  as 
secretary,  thereof,  and  the  said  chattels  were  then  deliv- 
ered to  said  company  at  the  place  it  was  carrying  on  the 
business  of  publishing  a  newspaper  in  Denver,  called 
*'The  Evening  World,"  and  about  the  2d  day  of  March 
following,  certain  writs  of  attachment  were  issued  by  a 
justice  of  the  peace  against  the  property  of  said  Arthur 
Shepherd  and  W.  C.  Williams,  under  which  the  said 
plaintiff  in  error,  as  constable,  seized  the  said  chattels. 
The  said  notes  matured,  one  each  succeeding  month,  after 
execution.  One  of  them  had  been  paid.  The  balance 
remained  unpaid  and  were  held  by  defendant  in  error. 
By  the  terms  of  the  chattel  mortgage,  defendant  in  error, 
on  such  default,  was  entitled  to  have  possession  of  the 
chattels;  whereupon  it  made  demand  upon  plaintiff  in 
error  for  the  chattels,  and  then  replevied  the  same,  and 
upon  the  trial  of  this  action  had  judgment  in  its  favor 
therefor.  The  case  comes  here  on  error  to  reverse  this 
judgment.  The  plaintiff  in  error  offered  in  evidence  at 
the  trial  the  original  certificate  of  incorporation  of  the 
said  the  World  Printing  and  Publishing  Company,  which 
had  been  filed  in  the  office  of  the  secretary  of  state,  ou 
the  6th  day  of  April,  1882,  and  recorded  there.     This  cer- 
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tificate  was  regular  in  form,  the  statute  requiring  at  least 
three  incorporators.  The  requisite  number  of  names, 
Arthur  Shepherd,  W.  C.  Williams  and  David  Lescallett, 
were  affixed  thereto  as  incorporators,  but  there  was  no 
acknowledgment  of  said  certificate  attached  thereto. 
This  evidence  was  rejected  by  the  court  on  motion  of  de- 
fendant in  error.  Plaintiff  in  error  also  offered  to  prove 
by  said  David  Lescallett  that  he  never  signed  nor  author- 
ized his  name  to  the  said  certificate,  which  evidence  was 
likewise  rejected. 

Messrs.  Suluvan  and  May,  for  plaintiff  in  error. 

Messrs.  Hugh  Butler  and  A.  B.  McKinley,  for  de- 
fendant in  error. 

Per  Curiam.  A  corporation  de  facto  presupposes  a 
charter,  or  a  law  authorizing  the  creation  of  such  a  cor- 
poration, that  there  has  been  an  attempt  in  good  faith  to 
comply  with  its  provisions,  and  that  there  has  been  user 
or  the  exercise  of  corporate  powers  under  it.  Against 
such  a  corporation,  as  a  general  rule,  a  collateral  attack 
by  third  persons  will  not  avail.  The  reason  is  that  if 
rights  and  franchises  have  been  usurped  they  are  the 
rights  and  franchises  of  a  sovereign,  and  he  alone  can  in- 
terpose. Until  such  interposition  the  public  may  treat 
those  possessing  and  exercising  corporate  powers  under 
color  of  law  as  doing  so  rightfully.  The  rule  is  in  the 
interest  of  the  public,  and  is  essential  to  the  safety  of 
business  transactions  with  corporations.  Ang.  &  A. 
Corp.  §§  635,  636;  x\bb.  Tr.  Ev.  18,  26;  Navigation  Co. 
V,  Nealj  3  Hawks,  520;  Hudson  v.  Cemetery  Corp.  113 
m.  618;  Tarhell  v.  Page,  24  111.  46;  Turnpike  Co.  v.  Cut- 
ler, 6  Vt.  315;  Stout  v.  Zidick,  48  N.  J.  Law,  600;  7  Atl. 
Rep.  362.  In  the  case  of  Railroad  Co.  v.  Cary,  26  N.  Y. 
77,  it  said:  '*  Under  this  and  similar  general  acts  for  the 
formation  of  corporations,  if  the  papers  filed,  by  which  the 
corporation  is  sought  to  be  created,  are  colorable,  but 
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so  defective  that,  in  a  proceeding  on  the  part  of  the  state 
against  it,  it  would  for  that  reason  be  dissolved,  yet  by 
acts  of  user  under  such  an  organization  it  becomes  a  cor- 
poration defacto^  no  advantage  can  be  taken  of  such  de- 
fect in  its  constitution,  collaterally,  by  any  person."  In 
view  of  the  doctrine  stated  and  the  relation  which  the 
parties  to  the  suit  sustained  to  the  corporation,  the  exist- 
ence of  which  was  sought  to  be  impeached,  we  think  the 
evidence  offered  by  the  defendant  was  properly  rejected. 
Although  unacknowledged,  the  articles  of  incorporation 
were  otherwise  regular,  and  showed  an  attempt  in  good 
faith  to  comply  with  the  provisions  of  the  act.  In  the 
language  of  the  authorities,  they  were  colorable.  There 
was  an  open  and  public  exercise  of  corporate  powers  and 
rights  by  the  World  Printing  and  Publishing  Company  for 
several  months  prior  to  the  date  of  the  chattel  mortgage 
and  notes  executed  by  it  to  the  plaintiff.  This  was  suf- 
ficient to  authorize  the  plaintiff  to  deal  with  it  as  a  corpo- 
ration defactOy  and  to  warrant  the  refusal  of  the  court 
below  to  allow  the  defendant  to  attack  its  existence  col- 
laterally. We  are  aware  of  the  distinction  between  mere 
omissions  oc  irregularities,  and  what  are  called  "pre- 
requisites "  of  the  statutes.  The  distinction  may  well  be 
taken  in  a  direct  proceeding  or  other  exceptional  *  cases 
where  strict  proof  is  required,  but  we  do  not  regard  it  as 
having  any  controlling  place  in  the  case  at  bar.  What 
is  or  what  is  not  a  prerequisite  is  often  a  difficult  question 
for  a  professional  man,  and  much  more  for  a  layman,  to 
determine.  To  cast  such  a  burden  upon  the  public  as  be- 
tween its  individual  members  is  to  lose  sight  of  the  reason 
for,  and  largely  abrogate,  the  salutary  rule  respecting  de 
facto  corporations.  Where  a  stricter  rule  is  enforced  it 
is  generally  upon  some  exceptional  ground,  as  where  per- 
sons are  seeking  in  bad  faith  to  avoid  individual  liability 
under  cover  of  alleged  incorporation.  Mr.  Abbott  says:, 
*'The  cases  in  which  it  is  necessary  to  give  strict  proof 
of  incorporations,  that  is,  to  prove  not  only  the  being,  but 
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the  right  to  be,  are:  (1)  Actions  by  the  state  to  ascertain 
or  to  put  an  end  to  corporate  existence.  (2)  Proceedings 
by  a  private  corporation,  in  the  exercise  of  a  franchise  in 
derogation  of  common  right;  for  instance,  to  divest  title 
to  private  property.  (3)  Proceedings  of  a  penal  character 
by  a  private  corporation.  (4)  Actions  in  contracts,  like 
subscriptions  for  stock,  if  the  veiy  consideration  is  the 
legal  organization  of  the  corporation  having  a  right  to 
existence.  In  such  cases  the  inquiry  may  extend  to  the 
due  compliance  with  all  the  requirements  of  the  law,  but 
often,  even  in  these  cases,  it  is  narrowed  or  precluded  by 
estoppel  or  admission.  (5)  Where  the  question  is  whether 
there  is  corporate  power  to  take  by  will,  sufficient  regu- 
larity of  origin  to- show  an  attempt  in  good  faith  to  com- 
ply with  the  law  may  be  required."  Abb.  Tr.  Ev.  19,  §  3. 
What  we  have  Said  applies  not  only  to  the  offer  to  show 
that  the  articles  of  incorporation  were  unacknowledged, 
but  likewise  to  the  offer  to  show  by  Lescallett  that  he 
never  signed  the  articles  of  incorporation.  If  such  were 
the  fact  the  defendant  Duggan  could  not  avail  himself  of 
it.  The  objection  goes  to  the  existence  of  the  corporation 
dejurey  not  to  its  existence  de  facto y  under  colorable  au- 
thority, upon  which  basis  the  plaintiff  must  be  supposed 
to  hav^  dealt  with  it.  We  do  not  question  the  right  of 
an  alleged  incorporator  in  his  own  behalf  to  put  in  issue 
the  genuineness  of  his  signature,  but,  so  far  as  the  gen- 
eral public  is  concerned^  articles  of  incorporation  purport- 
ing to  be  signed  by  certain  incorporators  must  be  deemed 
genuine  until  the  sovereign  power  interposes.  Upon  like 
ground,  evidence  that  a  charter  was  obtained  by  fraud  is 
held  inadmissible.     Abb.  Tr.  Ev.  31,  §  26. 

A  point  is  made  respecting  certain  admissions  of  coun- 
sel of  the  defendant  in  error  upon  the  trial  of  the  cause. 
We  think  the  general  admission  of  '*  all  that  is  set  up  in 
the  answer"  must  be  taken  as  qualified  by  the  specific 
statement  made  in  the  same  connection,  namely:  **We 
simply  admit  that  the  defendant  in  this  case  claimed  to 
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have  possession  under  the  writs  he  had  in  his  hands.  We 
do  not  admit  that  Mr.  Williams  and  Shepherd  had  pos- 
session. " 
The  judgment  of  the  court  below  is  affirmed. 


HOCHSTADTER  ET  AL.  V.  HaYS  ET  AL. 

1.  If  there  were  defects  of  proofs  upon  the  part  of  the  plaintiff,  and 

the  evidenoe  offered  by  the  defendant  after  his  motion  for  nonsuit 
was  overruled  supplied  such  defects,  then  error  cannot  be  assigned 
on  the  action  of  the  court  denying  the  motion  for  nonsuit. 

2.  Under  the  statutes  of  this  state  a  mariied  woman  is  no  longer  sub 

potestate  viri  as  at  common  law.  She  may 'sue  and  be  sued  and 
contract  as  a  feme  sole,  But'it  is  a  familiar  principle  that  the  nat- 
ure, validity,  obligation  and  interpretation  of  contracts  are  to  be 
governed  by  the  lex  loci. 
8.  Plaintiffs  brought  an  action  for  the  price  of  goods  sold  a  firm,  of 
which  defendant,  a  married  woman,  was  a  member,  in  July,  1880, 
in  Missouri.  As  the  law  then  stood  in  that  state,  a  married  wom- 
an's contracts  were  valid  only  as  against  her  separate  estate  in 
equity.  Held,  that  this  action,  being  in  the  nature  of  an  action  at 
law,  and  seeking  a  personal  judgment,  cannot  be  maintained. 

Jlppeal  from  District  Court  of  Arapahoe  County. 

Suit  commenced  by  Adolph  F.  Hochstadter  et  ah 
against  Mary  F.  Hays  et  al.  in  the  county  court  of  Arap- 
ahoe county,  July  23,  1881,  by  filing  complaint,  affida- 
vit in  attachment,  undertaking  and  cost  bond.  Judg- 
ment for  plaintiff,  and  appeal  to  the  district  court.  Trial 
in  the  district  court,  judgment  for  defendant,  and  appeal 
to  the  supreme  court.  The  plaintiffs  complain  of  the 
defendants,  partners  under  the  firm  name  of  Hays  & 
Jones,  and  allege  that  the  defendants  were  indebted  to 
the  plaintiffs  in  the  sum  of  $665.50,  upon  account,  for 
goods  sold  and  delivered  by  plaintiffs  to  defendants  on 
July  31,  1880;  that  the  same  was  due  and  payable  Jan- 
uary 15,  1881,  but  defendants  have  not  paid  the  same 
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or  any  part  thereof  except  the  sum  of  $191.65,  paid  on 
February  7,  1881.  Wherefore  plaintiffs  demand  judg- 
ment for  the  sum  of  $465.85,  with  interest  from  Janu- 
ary 15, 1881,  to  date  of  judgment.  The  defendant,  Mary 
F.  Hays,  in  her  answer,  denies  the  alleged  partnership 
and  indebtedness.  For  further  answer  she  alleges  resi- 
dence in  the  state  of  Missouri  at  the  date  of  the  contract, 
coverture,  and  incapacity  to  contract  under  the  laws  of 
that  state.  The  plaintiffs  reply,  alleging  the  defendant's 
ownership  of  a  separate  estate,  and  her  capacity  to  con- 
tract with  referenc^e  thereto.  They  plead  the  following 
section  of  the  Missouri  statutes: 

"Sec.  3296.  Married  Women  to  Hold  Separate  Per- 
sonal Property  Separate  from  Husband  —  Liable  for 
What.  Any  personal  property,  including  rights  in  ac- 
tion, belonging  to  any  woman  at  her  marriage,  or  which 
may  have  come  to  her  during  coverture  by  gift,  bequest 
or  inheritance,  or  by  purchase  with  her  separate  money 
or  means,  or  be  due  as  the  wages  of  her  separate  labor, 
or  have  grown  out  of  any  violation  of  her  personal  rights, 
shall,  together  with  all  income,  increase  and  profits 
thereof,  be  and  remain  her  separate  property  and  under 
her  sole  control,  and  shall  not  be  liable  to  be  taken  by 
any  process  of  law  for  the  debts  of  her  husband.  This 
statute  shall  not  affect  the  title  of  any  husband  to  any 
personal  property  reduced  to  his  possession  with  the  ex- 
press assent  of  his  wife:  provided,  that  said  personal 
property  shall  not  be  deemed  to  have  been  reduced  to 
possession  by  the  husband  by  his  use,  occupancy,  care  or 
protection  thereof,  but  the  same  shall  remain  her  sepa- 
rate property,  unless  by  the  terms  of  said  assent  in  writ- 
ing full  authority  shall  have  been  given  by  the  wife  to 
the  husband  to  sell,  incumber  or  otherwise  dispose  of  the 
same  for  his  own  use  or  benefit." 

They  further  allege  **that  the  said  store  of  general 
merchandise  was  owned  by  the  defendants,  and  that  the 
interest  of  said  M.  F.  Hays  therein  was  her  separate 
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property,  under  her  sole  control,  and  that  her  husband 
had  no  right  or  interest  whatever  therein.  And  plaintiffs 
say  that  the  said  defendant  Hays  bought  the  goods,  for 
the  price  of  which  this  suit  is  brought,  of  plaintiffs,  for 
the  purpose  of  caiTying  on  said  store  with  the  intent  of 
charging  her  separate  property  for  the  payment  of  the 
same.  '^  The  defendant  Jones  was  not  served.  The  fur- 
ther facts  in  the  case  sufficiently  appear  from  the  opin- 
ion. 

Messrs.  John  L.  Jerome  and  K  0.  Wolcott,  for  ap- 
pellants. 

Messrs.  Patterson  and  Thomas  and  H.  B.  O'Reilly, 
for  appellees. 

Elbert,  J.  We  do  not  notice  the  cross-error  assigned 
by  appellee.  If  there  were  defects  of  proofs  upon  the 
part  of  the  plaintiff,  and  the  evidence  offered  by  the  de- 
fendant after  his  motion  for  nonsuit  was  overruled  sup- 
plied such  defects,  then  error  cannot  be  assigned  upon 
the  action  of  the  court  denying  the  motion  for  nonsuit. 
Bailway  Co,  v.  Hendersoriy  13  Pac.  Rep.  911.  We  must 
determine  the  right  of  the  plaintiff  to  recover  upon  all 
the  evidence.  The  defendant  Mary  F.  Hays  was  a  mar- 
ried woman  living  in  the  state  of  Missouri  at  the  date  of 
the  contract  sued  upon.  She  pleads  her  coverture  and 
want  of  capacity  to  contract  under  the  laws  of  that  state 
as  a  defense.  The  plaintiff  replies  by  way  of  avoidance 
her  capacity  to  contract  with  respect  to  her  personal  es- 
tate, and  alleges  the  existence  of  a  separate  estate,  upon 
the  credit  of  which  the  goods  of  the  plaintiff  were  sold 
and  delivered.  The  question  is  presented.  To  what  extent 
could  a  married  woman  rightfully  contract  in  the  state 
of  Missouri  at  the  date  of  the  alleged  transaction  between 
the  plaintiff  and  defendant?  An  examination  of  the  de- 
cisions of  the  supreme  court  of  that  state  discloses  sub- 
stantial uniformity  in  holding  that  the  contracts  of  a 
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married  woman  are  of  no  validity  except  as  to  her  sep- 
arate estate;  that  as  to  her  separate  estate  she  is  treated 
inequity  as  a /e?n.e  soZe;  that  no  persona/ judgment  can 
be  given  against  her;  that  the  remedy  given  is  an  equi- 
table proceeding,  having  for  its  object  a  decree  against  the 
separate  estate;  that  her  contracts  in  no  way  affect  or 
bind  her  general  estate;  that  it  is  not  necessary  that  the 
debt  should  be  evidenced  by  a  written  instrument,  or  that 
the  separate  estate  should  be  mentioned;  that  where  she 
contracts  for  herself,  in  her  own  name,  her  intention  to 
bind  her  separate  estate  is  presumed,  unless  there  is 
something  to  show  the  contrary.  Coats  v,  Robinson^  10 
Mo.  757;  Whitesides  v.  Cannon,  23  Mo.  472;  Clafiin  v. 
Van  Wagoner,  32  Mo.  254;  Tuttle  v.  Hoag,  46  Mo.  42; 
Coughlin  v.  Ryan,  43  Mo.  99;  Boal  v,  Morgner,  46  Mo. 
48;  Schafroth  v.  Ambs,  id.  116;  Bruner  v.  Wheaton,  id. 
364;  Kimm  v.Weippert,  id.  535;  Miller  v.  Brown,  47  Mo. 
508;  Lincoln  v.  Rowe,  51  Mo.  573;  Meyers  v.  Van  Wag- 
oner, 56  Mo.  116;  Sieniers  v.  Kleeburg,  id.  200;  De  Baum 
V.  Van  Wagoner,  id.  347;  Bank  v.  Taylor,  62  Mo.  340; 
Morrison  v.  Thistle,  67  Mo.  600.  In  Davis  v.  Smith,  75 
Mo.  225,  Henry,  J.,  declares  what  we  regard  as  substan- 
tially the  doctrine  of  the  authorities  which  we  have 
cited.  He  says:  *^  As  to  the  precise  nature  of  the  obliga- 
tions of  a,  feme  covert  who  had  a  separate  estate  when  it 
was  incurred,  the  authorities  are  not  agreed,  but  are  in 
inextricable  confusion.  It  is  well  settled  in  this  state 
that  if  she  execute  a  note,  and  nothing  to  the  contrary  is 
expressed,  the  creditor  may,  by  a  proceeding  in  equity, 
have  it  satisfied  out  of  her  separate  property.  White- 
sides  V.  Cannon,  23  Mo.  472.  But  it  is  not  a  lien,  or, 
strictly  speaking,  a  charge  upon  the  property,  nor  does  it 
bind  her  personally.  All  that  can  be  said  of  it  is  that  it 
is  an  anomalous  obligation,  neither  binding  her  nor  her 
estate,  general  or  separate,  but  only  constituting  a  foun- 
dation for  a  proceeding  in  equity,  by  which  her  separate 
property  may  bo  subjected  to  its  payment;  and  until  a 
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decree  to  that  effect  be  rendered  it  is  neither  a  lien  nor  a 
charge  upon  the  estate.  If  she  own,  in  addition  to  her 
separate  property,  other  property  in  which  she  has  no 
separate  estate,  even  where  a  court  of  equit}'^  enforces 
payment  of  the  obligation  out  of  the  separate  estate,  it 
will  not,  for  any  deficiency  of  the  separate  estate,  allow 
a  resort  to  her  other  property." 

It  remains  to  apply  the  foregoing  principles  to  the 
facts.  It  appears  f lom  the  evidence,  with  but  little  or  no 
conflict,  that  the  defendant  Mary  F.  Hays  was  a  member 
of  the  firm  of  Hays  &  Jones,  doing  business  in  1880  in 
Nevada,  Missouri;  that  she  was  the  owner  by  purchase 
with  her  personal  funds  of  the  original  stock  of  goods 
with  which  the  firm  commenced  business;  that  she  was 
also  the  owner  of  a  farm  a  short  distance  from  the  town 
of  Nevada,  and  of  a  hundred  or  more  of  cattle  thereon, — 
whether  the  farm  was  her  separate  or  general  property 
does  not  appear;  that  Jones,  her  partner,  was  insolvent, 
having  an  interest  in  the  profits  of  the  firm  as  payment 
for  his  services;  that  her  husband  w^as  also  insolvent; 
that  Mrs.  Hays  was,  to  some  extent,  in  poor  health,  and 
intrusted  the  management  of  her  business  affairs  largely 
to  her  husband  as  her  agent;  that  she  both  verbally  and 
in  writing  recognized  him  as  her  agent;  that  the  property, 
both  real  and  personal,  was  in  the  name  of  the  wife,  and 
was  treated  by  the  husband  as  the  wife's  separate  prop- 
erty; that  she  signed  all  papers  looking  to  its  disposal  or 
incumbrance;  that  in  July,  1880,  the  plaintiff  sold  to  the 
firm  of  Hays  &  Jones  goods  amounting  to  $065. 50,  and 
that  the  sale  was  made  to  the  firm  upon  the  credit  given 
the  firm  by  the  supposed  responsibility  of  the  defendant 
Mary  F.  Hays.  The  defendant  Mrs.  Hays  testifies  that 
she  told  her  husband  that  she  did  not  want  her  name 
used  in  the  partnership  with  Jones,  and  that  she  in- 
trusted her  money  and  property  to  the  management  of 
her  husband  in  order  to  preserve  peace  in  the  family. 
There  is  no  ground  to  question  her  testimony,  which 
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shows  her  husband  to  have  been  entitled  to  but  little 
respect.  It  is  matter,  however,  with  which  the  public 
has  nothing  to  do  from  a  legal  standpoint.  She  in  no- 
wise repudiated  his  agency,  or  his  acts  as  agent,  but,  on 
the  other  hand,  recognized  him  fully  and  unequivocally 
as  her  agent.  On  this  state  of  facts  there  can  be  no 
doubt,  under  the  decisions  to  which  we  have  referred,  as 
to  the  legal  status  of  the  contract  sued  upon.  Under 
the  laws  of  the  state  of  Missouri  it  was  valid  in  equity, 
and  enforceable  against  the  separate  estate  specified  in 
the  plaintiffs'  replication.  Suit,  how^ever,  is  brought  in 
the  courts  of  this  state,  to.  which  the  defendant  Mrs. 
Hays  has  changed  her  domicile.  It  is  in  its  nature  an 
action  at  law,  and  contemplates  a  personal  judgment 
against  her  which  will  reach  her  general  property.  It 
remains  to  consider  whether  the  action  can  be  main- 
tained. We  are  of  opinion  that  it  cannot.  Under  the 
statutes  of  Colorado  a  married  woman  is  no  longer  sub 
potestate  viri^  as  at  common^  law.  She  may  contract, 
sue  and  be  sued  as  2^  feme  sole.  While  this  is  true,  it  is 
a  familiar  principle  that  the  nature,  validity,  obligation 
and  interpretation  of  contracts  are  to  be  governed  by 
the  lex  lociy  and  we  are  of  the  opinion  that  there  is  a  de- 
fect of  obligation  in  the  contract  sued  upon  which  for- 
bids the  judgment  asked  for.  What  the  defendant  un- 
dertook to  do  within  her  legal  capacity  to  contract  con- 
stitutes the  obligation  of  her  contract.  She  did  not 
undertake  to  become  personally  liable  to  the  plaintiffs 
for  the  price  of  the  goods.  Such  an  undertaking  would 
have  been  void,  as  not  within  her  capacity.  Substan- 
tially she  undertook  that  her  separate  estate  then  exist- 
ing might  be  subjected  to  the  payment  of  the  debt  in 
case  of  default.  This  was  the  extent  of  the  obligation  of 
her  contract.  And  this  is  all  that  the  plaintiffs  are  en- 
titled to  ask  any  court,  whether  in  Missouri  or  elsewhere, 
to  enforce.  We  cannot  change  the  nature  of  the  con- 
tract or  add  to  its  obligations.  A  personal  judgment  can- 
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not  be  given,  as  it  presupposes  and  requires  in  the 
contract  that  which  under  the  lex  loci  was  impossible, 
viz.,  a  valid  personal  obligation  on  the  part  of  the  defend- 
ant to  pay  out  of  her  general  estate.  Story,  Confl.  Laws, 
§  569  et  seq.;  Oriswold  v.  Qolding  (Ky.),  3  S.  W.  Rep.  535. 
We  are  cited  by  counsel  for  the  appellant  to  a  large  num- 
ber of  cases  as  supporting  a  different  view,  especially  to 
Smith  V.  SpinolUy  2  Johns.  197;  White  v.  Canfieldy  7 
Johns.  117;  Sicard  v.  Whale,  11  Johns.  194;  Hinkley  v. 
Mareariy  3  Mason,  89;  Titus  v.  Hobart,  5  Mason,  379; 
Woodbridge  v.  Wright,  3  Conn.  528;  Wood  v.  Malin,  10 
N.  J.  Law,  'ill.  We  have  nothing  to  say  against  the 
doctrine  of  these  authorities.  As  we  understand  them, 
they  presuppose  and  are  founded  upon  what  in  this  case 
is  wanting  —  a  personal  obligation  in  the  contract  author- 
izing a  personal  judgment.  We  are  of  the  opinion  that 
the  defense  of  coverture  interposed  by  the  defendant  was 
good,  and  that  the  matter  alleged  in  the  replication  by 
way  of  avoidance  was  not  suflficient.  Had  the  verdict  of 
the  jury  been  in  favor  of  the  plaintiffs,  the  law  would 
not  have  authorized  a  judgment  thereon  in  their  behalf. 
The  judgment  of  the  court  below  must  be  affirmed. 

Affirmed. 
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8,   Jj  1.  In  an  action  by  an  employee  to  recover  damages  against  a  railroad 

XX     124  company  for  injuries  sustained,  the  presumption  is  that  the  em- 

^    ^  ployer  has  discharged  its  duty  to  the  employee,  and  the  employee 

must  overcome  tiie  presumption  by  showing  negligence  upon  the 
part  of  the  company. 
2.  It  is  a  statutory  ground  of  nonsuit  under  the  code  where  a  plaintiff 
fails  to  prove  a  sufficient  case  for  the  jury. 

Error  to  District  Court  of  Arapahoe  County. 

This  action  was  brought  in  the  district  court  by  the 
plaintiff  Murray,  against  the  Denver  &  Rio  Grande  Rail- 
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road  Company,  to  recover  damages  for  injuries  received 
while  in  the  employ  of  the  defendant  on  its  road  as  a 
laborer.  Judgment  of  nonsuit  was  entered  against  the 
plaintiff,  who  brings  the  cause  to  the  supreme  court  by 
writ  of  error.  It  appears,  from  the  evidence,  that  the 
plaintiff,  with  other  laborers,  was  engaged  in  repairing 
the  road  of  the  defendant  in  a  narrow  and  curving  cut 
with  steep  banks;  that  a  car,  loaded  with  stone,  in  some 
way  became  detached  from  a  construction  train  of  the 
defendant,  distant  one-half  a  mile,  more  or  less,  from  the 
cut;  that  it  ran  down  the  track  and  through  the  cut  at 
great  speed,  coming  into  collision  with  a  push-car  near 
the  plaintiff,  and  jumped  the  track.  Plaintiff  was  in- 
jured more  or  less  seriously,  either  by  jumping  against 
the  walls  of  the  cut,'  or  by  certain  stones  thrown  from 
the  car  in  passing;  it  does  not  clearly  appear  which.  The 
plaintiff  was  nonsuited  on  the  ground  that  the  evidence 
failed  to  show  negligence  upon  the  part  of  the  defendant. 

Messrs.  Browne  and  Putnam,  for  plaintiff  in  error. 

Mr.  Edw.  0.  WoLCOTT,  for  defendant  in  error. 

Elbert,  J.  The  plaintiff,  at  the  time  of  the  injury 
complained  of,  was  an  employee  of  the  defendant  com- 
pany. The  evidence  showed  the  accident  and  the  injury 
to  the  plaintiff,  but  left  the  cause  of  the  accident  entirely 
unexplained.  This  was  not  sufficient  to  raise  a  presump- 
tion of  negligence  upon  the  part  of  the  company.  In 
actions  of  this  character  the  presumption  is  that  the  em- 
ployer has  discharged  his  duty  to  the  employee.  It  was 
for  the  plaintiff  to  overcome  this  presumption  by  show- 
ing negligence  upon  the  part  of  the  company.  Wood, 
Mast.  &  Serv.  §§  368-382,  and  cases  cited;  Railroad  Co. 
V.  Salmon,  11  Kan.  83.  This  the  plaintiff  failed  to  do; 
the  evidence  does  not  fix  liability  upon  any  one.  The 
cause  of  the  accident  is  uncertain.  It  may  have  been  the 
result  of  a  defect,  either  latent  or  patent,  in  the  raachin- 
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ery  or  appliances  used^  and  the  defendant  company  may 
or  may  not  have  had  notice  of  the  defect;  it  may  have 
resulted  from  the  neglect  of  an  incompetent  fellow-serv- 
ant, of  whose  incompetency  the  company  had  full  knowl- 
edge or  no  knowledge  whatever ;  or  it  may  have  resulted 
from  some  other  cause  possible  in  the  field  of  conjecture. 
Upon  this  point  the  jury  would  have  been  left  to  specu- 
lation had  the  cause  been  submitted  to  them.  There 
was  a  defect  of  proof  which  precluded  the  application  by 
the  court  of  any  known  rule  of  recovery.  The  plaintiff 
failed  to  *' prove  a  suflflcient  case  for  the  jury,"  and  this 
is  a  statutory  ground  of  nonsuit.  Code  Civil  Proc*  p.  48, 
The  judgment  of  the  court  below  is  affirmed. 

Affirmed. 
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McClellan  et  al.  v.  Hurd. 

A  court  haTing  original  jurisdiction  over  the  subject-matter,  so  long  as 
the  cause  has  not  been  transferred  by  appeal  or  otherwise,  and  the 
interest  of  innocent  third  persons  is  not  affected,  has  plenary- 
power  upon  proper  notice  to  enforce  at  a  subsequent  term  the  legal 
stipulations  of  parties  in  connection  with  its  orders  or  judgments 
made  at  a  previous  term. 

Appeal  from  District  Court  of  Lake  County,    . 

This  was  an  action  in  ejectment.  On  the  24:th  of  No- 
vember, 1884,  a  stipulation  was  entered  into  between 
counsel  for  plaintiff  Hurd,  and  defendant  Job  C.  McClel- 
lan, to  the  effect  that  judgment  should  be  entered  against 
Hurd,  then  vacated,  and  the  cause  tried  on  its  merits; 
that,  as  between  them,  this  trial  on  the  merits  should  be 
final,  save  the  right  of  review  in  the  supreme  court;  that 
is  to  say,  the  right  to  a  new  trial  by  the  successful  party, 
upon  the  payment  of  costs,  under  the  statute  (Code, 
§  274),  was  expressly  waived.  This  stipulation  was  in 
writing:,  and  was  filed  with  the  clerk  of  the  court.     On 
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the  27th  of  March  following,  trial  was  had  and  final 
judgment  rendered  in  favor  of  Hurd.  From  this  judg- 
ment McClellan  appealed  to  the  supreme  court;  the  ap- 
peal being  afterwards  dismissed.  At  the  succeeding 
(November)  term,  1885,  of  the  district  court,  however, 
the  costs  having  been  paid  by  either  him  or  one  of  his 
co-defendants,  the  following  proceedings  were  had  and 
recorded:  '*  Wednesday,  November  4,  1885,  being  one  of 
the  judicial  days  of  the  November  t^rm,  A.  D.  1885,  of 
said  court,  defendants  moved  the  court  to  set  aside  and 
vacate  the  judgment  heretofore  rendered,  and  grant  a 
new  trial  in  the  action;  and  it  appearing  to  the  court  that 
all  costs  have  been  paid,  pursuant  to  the  statute,  it  is  or- 
dered that  the  judgment  be  vacated  and  set  aside,  and 
that  the  cause  be  reinstated  on  the  docket  of  the  court. " 
Thus  it  is  shown  that,  notwithstanding  the  stipulation 
mentioned,  the  judgment  theretofore  rendered  was  va- 
cated, under  the  statute,  and  a  new  trial  granted  Job  C. 
McClellan  as  well  as  the  other  defendant.  During  the 
March  term,  A.  D.  1886,  to  wit,  on  June  1st,  counsel  for 
Hurd  filed  an  affidavit  stating  all  these  proceedings,  call- 
ing the  court's  attention  to  the  stipulation,  and  asking 
an  amendment  of  the  foregoing  record  entry  in  accord- 
ance therewith,  so  as  to  deny  Job  C.  McClellan  the  priv- 
ilege of  a  new  trial  under  the  statute.  Upon  investiga- 
tion Hurd's  motion  was  granted  by  the  court,  and  an 
order  entered  amending  the  former  order,  the  effect  of 
which  amendment  is  to  deprive  McClellan  of  the  statu- 
tory retrial.  From  the  order  or  judgment  last  above 
mentioned  the  present  appeal  was  taken. 

Messrs.  Eucker  and  Ewing,  R.  S.  Morrison  and  0.  C. 
Post,  for  appellants. 

Mr.  Wm.  T.  Hughes,  for  appellee. 

Helm,  J.    This  appeal  was  perfected  under  the  statute 
of  1885,  and  no  objection  is  interposed  on  the  ground 
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that  the  record  entry  of  June  1st  did  not  constitute  an 
appealable  order.  Hurd  and  McClellan  had  the  undoubted 
power  to  make  a  valid  stipulation,  waiving  the  right  to 
a  new  trial  under  the  statute.  This  they  attempted  to 
do,  and  there  is  nothing  in  the  record  before  us  to  show 
that  any  fraud  was  perpetrated  by  Hurd,  or  that  McClel- 
lan was  deceived  or  misled  in  the  matter.  The  stipula- 
tion is  mentioned,  and  sufficient  of  its  substance  given, 
in  record  entries.  Whether  actually  made  a  matter  of 
record  in  h<BC  verba^  as  stated  by  an  affid^-vit  included  in 
appellants'  transcript,  and  uncontradicted  in  this  regard, 
is  of  little  consequence.  It  was  afterwards  acted  upon  by 
the  parties.  First  a  judgment  was  taken  against  Hiird 
thereunder,  pro  forma^  and  set  aside;  then,  as  agreed, 
the  cause  was  tried  on  its  merits,  the  second  judgment, 
however,  being  against  McClellan.  The  latter's  right  to 
a  review  in  this  court  upon  appeal  or  error  was  not  inter- 
fered with,  and  he  attempted  to  perfect  an  appeal.  The 
stipulation  was  binding  upon  the  parties.  Had  it  been 
possible  to  repudiate  its  terms  at  any  stage  of  the  pro- 
ceedings, McClellan's  attempt  so  to  do  was  made  too  late. 
The  order  of  November  4th  rightfully  vacated  the  judg- 
ment as  to  De  Lamar,  and  there  is  nothing  unreasonable 
in  Hurd's  position  that  until  the  term  had  lapsed  he  was 
not  aware  that  it  did  more.  This  order  should  not  have 
allowed  McClellan  a  new  trial.  It  appears  clearly  that 
the  failure  to  distinguish  between  him  and  his  co-defend- 
ant in  this  matter  w^as  inadvertent;  that  it  was  an  over- 
sight. In  view  of  the  court's  subsequent  action  we 
cannot  presume  that  the  stipulation,  though  previously 
frequently  recognized,  was  remembered  or  called  to  its 
attention,  or  considered  by  it  in  announcing  the  order. 
Nor  is  Hurd  chargeable  with  negligence  in  not  referring 
to  the  recorded  stipulation  when  the  order  was  made. 
For  the  statutory  right  to  a  new  trial  in  this  class  of  cases, 
upon  payment  of  costs  before  the  first  day  of  the  succeed- 
ing term,  in  the  absence  of  a  contrary  agreement,  is 
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absolute,  and  the  corresponding  order  a  matter  of  course. 
K  notice  to  Hurd  of  the  application  was  required,  it  does 
not  appear  to  have  been  given,  and  neither  he  nor  his 
attorney  was  present,  Hurd  relied  upon  the  stipulation, 
and  had  a  right  to  expect  good  faith  thereunder  on  the 
part  of  McClellan.  The  court,  at  the  succeeding  term, 
simply  amended  its  order,  making  the  order  what  it 
should  have  been  in  the  first  instance  under  McClellan's 
agreement.  The  stipulation  was  still  in  force,  and  had 
McClellan  appeared  on  June  1st,  and  consented  to  the 
action  taken,  the  situation  would  not  have  been  ma- 
terially different.  We  shall  hold  that  he  is  estopped  by 
the  stipulation  from  questioning  the  validity  of  the  order 
appealed  from.  We  do  not  follow  counsel  into  a  discus- 
sion of  the  rule  prohibiting  a  court  from  altering  or 
amending  its  judgment  at  a  term  subsequent  to  the  entry 
thereof;  nor  do  we  consider  the  exceptions  to  this  rule 
created  by  the  common  law  and  by  statute.  The  reason 
for  the  rule  is  not  applicable,  nor  do  the  rule  or  the  ex- 
ceptions control  in  cases  like  this.  The  court  having 
original  jurisdiction  of  the  subject-matter  has  plenary 
power  to  carry  out  the  legal  stipulations  of  parties  with 
reference  to  its  orders  and  judgments ;  and  so  long  as 
the  cause  has  not  been  transferred,  by  appeal  or  other- 
wise, to  some  other  tribunal,  and  the  interest  of  inno- 
cent third  persons  is  in  nowise  influenced,  its  right  to 
act,  upon  proper  notice,  in  the  premises,  is  not  affected 
by  the  lapse  of  a  particular  term. 

The  judgment  is  affirmed. 

Affirmed. 
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1.  When,  through  fraud,  mistake,  or  for  any  reason  recognized  as  a 
ground  of  equitable  interference,  the  legal  title  to  any  portion  of 
the  public  domain  has  been  obtained  by  a  pnrty,  when  in  equity 
and  good  conscience  another  was  better  entitled,  a  court  of  equity 
will  treat  the  patentee  as  a  trustee,  and  compel  him  to  convey. 

2.  Where  the  facts  do  not  appear  on  the  face  of  a  complaint  so  as  to 
admit  of  a  demurrer,  the  defense  of  bona  fide  purchaser  for  value 
without  notice  must  be  pleaded  to  be  available. 

Appeal  from  District  Court  of  Custer  County. 

The  defendants  in  the  court  below  demurred  to  the 
complaint  of  the  plaintiffs  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  The 
demurrer  was  overruled,  the  defendants  stood  by  their 
demurrer,  and  a  decree  was  entered  in  favor  of  the  plaint- 
iffs. From  this  decree  the  defendants  appeal  to  the  su- 
preme court.  The  following  abstract  sufficiently  shows 
the  character  of  the  complaint.  The  above-named  plaint- 
iffs complain  and  allege  **  that  they  and  defendant  Ed- 
mund C.  Bassick  are  native-born  citizens  of  the  United 
States,  and  are  the  owners  of  all  (excepting  the  herein- 
after mentioned  portion,  described  as  decreed  to  the  de- 
fendants Smith,  Buckley,  Meredith  and  Holmes)  of  the 
Queen  Victoria  mining  claim,  situated  in  Hardscrabble 
mining  district,  in  said  county  of  Custer,  and  state  of 
Colorado;  *  *  *  that  in  the  year  1879  the  defend- 
ants Smith,  Buckley,  Meredith  and  Holmes  made  their 
application  for  a  United  States  patent  for  and  to  the 
Nemeha  lode  mining  claim,  *  *  *  during  the  sixty 
days  directed  by  law.  The  plaintiffs  and  said  Bassick 
(one  of  the  defendants)  and  one  Benjamin  F.  Smith  were 
the  owners  of  all  of  said  Queen  Victoria  claim,  and  duly 
filed  in  the  United  States  land  office  at  Pueblo,  Colorado, 
their  adverse  claim  to,  and  were  then  the  owners  of,  all 
that  portion  of  the  ground  of  said  Queen  Victoria  mining 
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claim  embraced  in  said  application  for  patent,  which  is 
thus  described,  to  wit:  *  *  *  And  that  within  thirty 
days  after  the  said  filing  of  said  adverse  claim,  on  Sep- 
tember 29,  1879,  said  adverse  claimants  commenced 
their  suit  in  the  district  court  of  said  county  of  Cus- 
ter in  support  of  and  to  determine  their  said  adverse 
claim;  and  then,  on,  to  wit,  the  date  last  aforesaid,  said 
adverse  claimants  filed  in  the  oflflce  of  the  recorder  of  the 
said  county  of  Custer  a  notice  of  the  pendency  of  their 
said  action,  containing  the  names  of  the  parties  to  the 
said  action,  the  object  thereof,  and  description  of  the 
property  affected  thereby,  to  wit;  the  same  property 
which  is  above  bounded  and  described ;  and  therefore,  in 
said  district  court,  in  said  action,  proceedings  were  had 
which,  on,  to  wit,  October  31,  A.  D.  1879,  resulted  in  a 
decree  rendered  and  entered  in  said  district  court  as  fol- 
lows, that  is  to  say:  ^Samuel  Davis,  John  W.  Lawrence^ 
Edmund  C.  Bassick,  Benjamin  F,  Smith  and  Robert  J: 
Steger  v.  Lorenzo  W,  Smithy  William  Buckley,  William 
Meredith  and  William  H.  Holmes.  On  this  day  come 
the  said  plaintiffs  and  said  defendants,  by  their  attor- 
neys, and  by  consent  of  both  parties  (plaintiffs  and  de- 
fendants) the  following  judgment  and  decree  is  entered 
in  this  action,  that  is  to  say:  It  is  considered,  adjudged 
and  decreed  by  the  court  that  the  following  described 
portion  of  the  premises  in  dispute  in  this  section,  to  wit, 
*  *  *  be,  and  the  same  is,  vested  in  the  defendants. 
And  it  is  considered,  adjudged  and  decreed  that  of  the 
premises  in  dispute  herein,  described  and  bounded  as  fol- 
lows, to  wity  *  *  *  be,  and  the  same  is,  vested  in 
the  said  plaintiffs.  And  the  parties  hereto  shall  pay 
their  own  costs  in  this  action.'  And  that  by  said  decree 
there  was  vested  in  said  adverse  claimants  the  last  above 
bounded  and  described  premises,  and  the  same  became 
thereby  and  were  declared  to  be  the  property  of  the  said 
adverse  claimants.  And  a  certified  copy  of  said  decree, 
under  the  seal  of  said  district  court,  and  the  hand  of  the 
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clerk  thereof,  was  thereafter  duly  filed  in  the  said  land 
office,  and  the  matter  of  said  application  for  patent  was 
proceeded  with,  and  the  same  terminated  in  the  granting 
of  a  patent  by  the  United  States  to  said  applicants  for 
the  whole  of  their  (claimed)  Nemeha  mining  claim;  and 
included  in  said  patent  was  and  is  the  whole  of  the  prem- 
ises by  said  decree  vested  in  said  adverse  claimants.  And 
that  since  the  i-endition  and  entry  of  said  decree  the  said 
Delano,  Theodore  H.  Lowe,  S.  M.  Carleton,  the  Bassick 
Mining  Company  and  0.  E.  Sperry  have  taken,  or  at- 
tempted to  take,  by  deed,  from  said  defendants,  or  some 
of  them,  interests  in  said  premises  (mentioned  in  said 
decree),  and  in  those  so  vested  as  is  aforesaid  in  the 
plaintiffs  and  said  Bassick  and  Benjamin  F.  Smith.  And 
that  said  Ophelia  P.  Lowe  claims  some  interest  in  said 
premises  so  decreed  to  the  adverse  claimants,  as  is  afore- 
said, but  whether  by  deed  or  otherwise  the  plaintiffs  are 
not  informed  and  are  unable  to  state.  And  that  after 
the  rendition  and  entry  of  said  decree,  and  on,  to  wit, 
May  17,  A.  D.  1880,  the  said  Benjamin  F.  Smith  sold  for 
a  valuable  consideration,  and  by  a  sufficient  deed  of  con- 
veyance conveyed,  to  said  Bassick,  all  his  interests  (being 
an  individual  eighth)  in  said  Queen  Victoria  mining 
claim.^  And  that,  upon  receiving  information  of  the 
granting  of  said  patent,  the  plaintiffs,  on  their  own  be- 
half and  that  of  said  Bassick,  demanded,  and  caused  to 
be  demanded,  of  and  from  the  defendants,  conveyance 
of  said  (last  above  bounded  and  described)  premises  to 
them,  and  were  met  with  a  refusal  on  the  part  of  the  de- 
fendants to  give  such  a  deed;  and  the  defendants  (except 
said  Bassick)  neglect,  and  they  do  refuse,  to  make  or 
give  such  a  deed  or  conveyance  for  said  premises,  and 
hold,  and  claim  the  right  to  hold,  the  same  as  and  for 
their  own,  free  and  clear  from  all  claim  of  the  plaintiffs 
and  the  said  Bassick  thereon,  contrary  to  right  and  jus- 
tice and  the  said  decree.  And  that  the  said  defendants 
(excepting  said  Bassick)  are  not  entitled  to  hold  or  claim 
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the  premises  (or  any  thereof)  so  decreed  as  is  aforesaid  to 
said  adverse  claimants,  save  and  except  in  trust  for  the 
plaintiffs  and  the  said  Bassick;  and  they  do,  under  said 
decree  and  patent,  hold  the  title  to  the  same  in  trust  for 
the  plaintiffs  and  said  Bassick,  and  not  in  their  own 
right,  nor  for  their  own  use.  And  that  the  defendants 
and  each  of  them,  excepting  said  Bassick,  are  threaten- 
ing and  endeavoring  to  sell  and  dispose  of  said  Nemeha 
lode  claim  and  said  premises,  which  were  so  decreed  to 
said  adverse  claimants  as  is  aforesaid,  without  protecting 
the  rights  therein  of  the  said  plaintiffs  and  said  Bassick, 
and  to  their  very  great  injury  in  the  premises.  And  that 
the  said  Bassick  is  made  a  defendant  herein  because  the 
plaintiffs  cannot  obtain  his  consent  to  join  herein  as 
plaintiff,  and  it  is  necessary  that  he  be  a  party  herein  to 
fully  protect  the  plaintiffs'  rights.  Wherefore  the  plaint- 
iffs demand  judgment  —  First j  that  this  court  require 
the  defendants  (except  said  Bassick),  by  a  short  day,  to 
convey  to  the  plaintiffs  and  said  Bassick  the  premises  so  de- 
creed to  the  adverse  claimants  as  is  in  the  foregoing  com- 
plaint set  out;  and  that  in  default  thereof  a  commissioner 
be  appointed  by  this  court  to  make,  execute,  acknowl- 
edge and  deliver  such  said  conveyance;  second^  that  the 
defendants  pay  the  costs  herein;  and  thirdy  that  all 
proper,  other,  further  or  different  relief  be  granted  and 
decreed  as  may  be  consonant  to  equity  and  justice  in  this 
action."  On  January  23,  1885,  the  appeal  was  dismissed 
by  this  court  as  to  the  Bassick  Mining  Company,  and  the 
cause  is  now  prosecuted  by  and  on  behalf  of  John  S. 
Delano. 

Messrs.  A.  J.  Rising  and  G.  C.  Norris,  for  appellants. 

Messrs.  Blackburn  and  Dale,  for  appellees. 

Elbert,  J.  The  demurrers  of  the  several  defendants 
were  properly  overruled.  The  bill  of  complaint  stated  a 
case  for  equitable  jurisdiction  and  relief.   When,  through 
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fraud,  mistake,  or  for  any  reason  recognized  as  a  ground 
of  equitable  interference,  the  legal  title  to  any  portion  of 
the  public  domain  has  been  obtained  by  a  party,  when  in 
equity  and  good  conscience  another  was  better  entitled,  a 
court  of  equity  will  treat  the  patentee  as  a  trustee,  and 
compel  him  to  convey.  Filnwre  v.  Reithman,  6  Colo. 
120;  Wells  v.  Francis,  7  Colo.  396;  Johnson  v.  Towsleyy 
13  Wall.  74;  Moore  v.  Bobbins,  96  U.  S.  630;  Marquez 
V,  Frisbie,  101  U  S.  473.  Counsel  for  the  appellant  De- 
lano contends  that  he  was  a  bona  fide  purchaser  for  a 
valuable  consideration,  without  notice.  This  was  matter 
for  defense,  and  should  have  been  interposed  by  answer. 
Where  the  facts  do  not  appear  on  the  face  of  the  com- 
plaint, so  as  to  permit  a  demurrer,  this  defense  must  be 
pleaded  in  order  to  be  available.  2  Pom.  Eq.  Jur.  §  784, 
and  cases  cited. 
The  decree  of  the  court  below  must  be  affirmed. 

Affirmed. 


People  ex  rel.  v.  Austin,  Treasltieb. 

A  county  having  reached  the  constitutional  limit  of  indebtedness  can- 
not assign  its  incoming  revenue  by  orders  drawn  thereon  to  the 
payment  of  necessary  current  expenses,  so  as  to  postpone  in  favor 
of  the  new  orders  thus  issued  the  discharge  of  its  prior  valid  in- 
debtedness, represented  by  registered  warrants  which  have  not  been 
paid  or  redeemed  in  the  manner  provided  by  the  funding  statute. 

Mandamus  to  the  County  Treasurer  of  Conejos  County. 

ORiGiNAii  agreed  case.  Prior  to  the  adoption  of  section 
2,  page  241,  Session  Laws  1887,  the  valid  floating  indebt- 
edness of  Conejos  county,  represented  by  outstanding 
warrants  duly  registered  acc^ording  to  law,  had  reached 
the  constitutional  limit.  In  October  of  that  year  the 
board  of  county  commissioners  attempted,  at  least  par- 
tially, to  act  under  the  provisions  of  the  statute  men- 
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tioned.  They  set  apart  or  assigned  by  resolution  eighty 
per  cent,  of  the  incoming  revenue  for  the  current  fiscal 
year  to  a  fund  for  the  payment  of  current  county  ex- 
penses. They  did  not,  however,  fund  the  floating  in- 
debtedness, or  otherwise  provide  for  its  payment,  the 
remaining  twenty  per  cent,  being  wholly  inadequate  for 
the  purpose.  They  also  prescribed  the  form  of  warrant 
to  be  drawn  on  such  fund,  which  should,  under  the  stat- 
ute and  decision  of  the  supreme  court,  operate  as  an 
assignment  thereof,  pro  tanto,  in  advance.  In  pursuance 
of  this  action  of  the  board,  numerous  warrants  were 
issued  assigning  portions  of  the  incoming  revenue,  and 
were  received  in  payment  for  necessary  services  or  mate- 
rials furnished  the  county  from  time  to  time.  Relator 
in  this  case  is  the  holder  and  owner  of  one  of  these  war- 
rants, which  he  has  presented  to  respondent,  the  county 
treasurer,  for  payment.  Respondent  declines  to  pay  the 
warrant  on  the  ground  that  it  is  his  duty  to  first  take  up 
other  warrants  that  have  been  presented,  which  were 
duly  registered  prior  to  the  one  in  controversy,  and  which 
constitute  part  of  the  floating  debt  existing  before  the 
year  ^887.  The  following  is  the  material  portion  of  sec- 
tion 2  above  mentioned:  ***  *  *  Whenever  there  are 
no  moneys  in  the  county  treasury  of  a  county  to  the 
credit  of  the  proper  fund  to  meet  and  defray  the  neces- 
sary expenses  of  the  county,  it  shall  be  lawful  for  the 
board  of  county  commissioners  of  such  county  to  provide 
that  county  warrants  and  orders  of  such  county  may  be 
drawn  and  issued  against,  and  in  anticipation  of,  the  col- 
lection of  taxes  already  levied  for  the  payment  of  such 
expenses,  to  the  extent  of  eighty  per  centum  of  the  total 
amount  of  the  taxes  levied:  provided,  that  warrants  and 
orders  so  drawn  and  issued  under  the  provisions  of  this 
section  shall  show  upon  their  face  that  they  are  payable 
solely  from  the  fund  upon  which  the  same  is  drawn,  and 
the  taxes  levied  to  form  the  same  when  collected,  and 
not  otherwise.     County  warrants  and  orders  may  be  in 
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such  form  as  the  county  commissioners  may  provide,  and 
may  be  made  payable  to  the  order  of  payee  or  to  the 
bearer.  The  person  or  persons  to  whom  such  last-named 
warrants  and  orders  shall  be  allowed  and  delivered  shall 
be  held  to  have  accepted  the  same  in  full  payment  and 
satisfaction  of  the  claim  to  pay  which  the  same  was  is- 
sued; and  the  obligation  of  said  warrants  is  hereby  lim- 
ited as  stated;  and  said  warrants  shall  he  paid  only  by, 
through  and  from  the  fund  drawn  upon;  and  the  col- 
lected and  uncollected  taxes  levied,  appropriated,  collected 
or  paid  into  the  county  treasury  to  create,  constitute  and 
form  said  fund,  and  the  taxes  provided  by  law  therefor, 
shall  be  covered  into  said  fund  until, all  warrants  drawn 
shall  be  fully  paid,  satisfied  and  discharged,  both  princi- 
pal and  interest.  Said  limited  and  last-named  warrants 
and  orders  shall  not  operate  as  a  debt  of  said  county,  and 
shall  not  be  held  to  add  to  or  increase  the  debt  or  indebt- 
edness of  said  county:  provided,  that  the  provisions  of 
this  law  shall  in  nowise  affect  the  lawful  warrants  and 
orders  of  any  countj^  which  were  issued  prior  to  the  pas- 
sage of  this  law,  and  are  outstanding  and  unpaid;  but 
such  warrants,  unless  redeemed  under  the  funding  stat- 
ute, shall  first  be  paid,  both  principal  and  interest,  in  the 
order  of  their  registry. " 

Alvin  Marsh,  Attorney- General,  for  petitioners. 

Mr.  Eugene  Engley,  for  respondent. 

Helm,  J.  While  the  matters  here  involved  are  pre- 
sented in  the  form  of  an  agreed  case,  the  proceeding  is 
in  the  nature  of  mai^damiis  to  compel  respondent,  the 
county  treasurer,  to  pay  a  certain  county  warrant  owned 
by  relator.  But  a  single  question  is  submitted  for  ad- 
judication. This  question  may  be  concisely  stated  as 
follows:  Can  a  county  in  this  state  which  has  reached 
the  constitutional  limit  of  indebtedness  assign  its  incom- 
ing revenue,  by  orders  drawn  thereon,  to  the  payment  of 
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the  necessary  current  expenses,  so  as  to  postpone,  in 
favor  of  the  new  orders  thus  issued,  the  discharge  of  its 
prior  valid  indebtedness  represented  by  outstanding  reg- 
istered warrants? 

Section  637,  General  Statutes,  under  which  most,  if 
not  all,  of  the  warrants  constituting  the  floating  dd>t  of 
Conejos  county  were  issued,  enters  into  and  forms  a  part 
of  the  contract  represented  thereby.     People  v.  Halt,  8 
Colo.  485.     This  statute  provides  that  such  orders  or 
wan*ants,  when  not  taken  up  at  the  date  of  presentation, 
"  shall  be  entitled  to  a  preference  as  to  payment  accord- 
ing to  the  order  of  time  in  which  they  may  be  presented 
to  the  county  treasurer.*'   Therefore  the  county  is  bound 
by  contract  to  give  these  orders  precedence  in  payment 
over  all  orders  subsequently  issued.     The  county  com- 
missioners can  take  no  step,  either  with  or  without  legis- 
lative sanction,  that  shall  impair  the  obligation  of  these 
contracts.     People  v.  Hall,  supra.     Yet  their  action,  ac- 
cording to  relator's  view,  has  precisely  this  effect.     As 
construed  by  him,  it  postpones  outstanding  waiTants  to 
those  assigning  the  incoming  revenue  for  1887  in  pay- 
ment of  current  expenses.     We  do  not  appreciate  the 
pertinency  or  justice  of  counsel's  assault  upon  section  2, 
page  241,  Session  Laws  1887.     This  section  is  obnoxious 
to  none  of  the  constitutional  objections   urged.     The 
trouble,  if  any  trouble  there  be,  is  not  with  the  statute, 
but  with  the  action  of  the  county  commissioners.     If 
that  body  sought  to  dedicate,  absolutely,  eighty  per  cent, 
of  the  current  incoming  revenue  to  the  payment  of  cur- 
rent expenses,  regardless  of  outstanding  warrants,  they 
were  attempting  to  violate  a  plain  requirement  of  the 
statute.     The  last  proviso  of  the  section  expressly  de- 
clares that  prior  outstanding  valid  warrants  must  be 
redeemed  under  the  funding  statute,  or  they  shall  be  first 
paid,  in  the  order  of  registry,  from  the  incoming  revenue. 
It  qualifies  the  preceding  provisions,  and  undoubtedly 
controls  the  resolution  of  the  commissioners.    With  this 
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limitation,  the  action  of  the  county  commissioners,  so  far 
as  presented  to  us,  seems  regular.  The  foregoing  subject 
has  already  been  considered  by  this  court.  In  discussing 
the  constitutional  limitations  regarding  county  indebted- 
ness we  have  said:  ''Counties  may  provide,  under  the 
funding  statute,  for  the  payment  of  all  outstanding 
orders  constituting  a  legal  indebtedness.  Such  an  indebt- 
edness, therefore,  v^rhen  thus  disposed  of,  does  not  inter- 
fere with  the  use  of  the  current  general  revenue  to 
defray  the  current  expenses.  And  counties  in  all  cases 
have  the  power  to  so  adjust  their  affairs  that  valid  war- 
rants may  issue  in  payment  of  such  expenses  as  they 
accrue.  *  *  *"  People  v.  May^  9  Colo.  404.  This 
language  is  as  easily  understood  as  is  that  of  the  statute. 
And  it  is  difficult  to  perceive  how  the  meaning  of  either 
the  decision  or  statute  could  be  mistaken.  The  warrant 
of  relator  is  not  entitled  to  payment  till  the  prior  valid 
warrants  issued  under  section  637,  General  Statutes,  are 
paid,  or  redeemed  in  the  manner  provided  by  the  fund- 
ing act. 

Writ  denied. 


People  ex  rel.  Williams  v.  Reid. 

1.  Original  proceedings  in  the  supreme  court  by  information  in  the 

nature  of  quo  waiTanto  take  place  under  tlie  constitution ;  the  code 
chapter  relating  to  the  usurpation  of  offices  or  franchises  has  no 
application ;  the  sufficiency  of  the  pleadings  in  such^cases  must  be 
tested  by  common-law  rules. 

2.  Under  the  constitution  the  official  acts  of  a  county  commissioner 

whose  term  of  office  has  expired,  but  whose  successor  has  not  qual- 
ified, are  valid. 

Original  proceeding  in  the  nature  of  quo  warranto. 
The  legislature,  in  18Y7,  adopted  a  law  changing  the 
beginning  of  the  term  of  office  of  county  treasurers  in 
the  state  from  the  second  Tuesday  in  January  to  the 
second  Tuesday  in  July.  The  supreme  court  held,  in  re- 
sponse to  a  legislative  question  on  the  subject,  that  this 
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act  operated  to  create  a  vacancy  in  the  office  between  the 
dates  mentioned,  upon  the  expiration  of  the  terms  of 
the  present  incumbents,  which  vacancy  the  county  com- 
missioners were  authorized  to  fill.  9  Colo.  631.  The 
term  of  oflSce  of  respondent  Reid  expired  on  the  9th  of 
January  of  the  present  year.  He  had,  however,  at  the 
preceding  election  been  re-elected  to  the  same  position. 
On  the  same  day  the  term  of  oflSce  of  May,  one  of  the 
county  commissioners,  also  expired,  and  Ordway  was 
duly  elected  to  succeed  him.  May,  whose  regular  term 
of  office  expired  at  midnight  preceding,  met  with  the 
other  two  commissioners  on  the  morning  of  January  10th, 
it  being  an  adjourned  meeting,  and  the  board  proceeded 
as  asual  to  transact  business.  Among  the  matters  con- 
sidered and  acted  upon  was  the  vacancy  in  the  office  of 
county  treasurer.  This  vacancy  was  filled  by  a  vote  of 
two  to  one,  the  ballot  of  May  and  one  of  the  other  com- 
missioners being  cast  for  Reid.  Reid  thereupon  filed  his 
bond,  which  was  approved,  took  the  oath  of  office,  and 
proceeded  to  discharge  his  official  duties.  At  the  after- 
noon session  of  the  board,  May  retired,  and  Ordway,  the 
new  commissioner,  took  his  place.  Among  the  pijpceed- 
ings  during  this  meeting  were  a  resolution  rescinding  the 
action  taken  in  the  forenoon  with  reference  to  the  treasr 
urer,  and  appointing  relator,  Williams,  to  the  office. 
Williams  received  two  votes,  while  one  was  cast  against 
him.  He  entered  into  bond,  which  was  approved,  and 
filed  his  oath  of  office  as  required  by  law.  Respondent 
Reid  refused  to  turn  over  the  custody  of  the  books,  funds 
and  other  property  belonging  to  the  treasurer  when  de- 
mand was  made  therefor  by  Williams.  Thereupon  this 
proceeding  was  instituted  by  the  attorney-general,  at  the 
relation  of  Williams,  to  test  the  respective  rights  of  Will- 
iams and  Reid  to  the  office  in  question. 

Mr.  Samuel  P.  Rose  and  Alvin  Marsh,  Attorney-Gen- 
eral, for  complainant. 

Messrs.  Markham  and  Dillon,  for  respondent. 
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Helm,  J.  This  cause  is  now  submitted  for  considera- 
tion upon  the  following  pleadings,  to  wit,  the  informa- 
tion, plea,  and  a  general  demurrer  challenging  the  suffi- 
ciency of  the  plea.  The  jurisdiction  invoked  is  original, 
not  appellate.  It  has  been  held  that  original  proceedings 
in  this  court,  by  information  in  the  nature  of  quo  war- 
ranto, take  place  under  the  constitution,  not  under  the 
code  chapter  relating  to  the  usurpation  of  offices  or  fran- 
chises. Also  that  the  changes  made  by  this  chapter  of 
the  code,  "  in  the  form  of  remedies  and  in  the  practice, 
affect  the  district  courts,  not  the  supreme  court."  People 
V.  Curley,  5  Colo.  417.  Therefore  the  sufficiency  of  the 
pleadings  before  us  must  be  tried  under  the  common-law 
rules  of  practice,  as  well  as  the  common-law  principles, 
applicable  to  such  proceedings.  -The  plea  of  respondent 
denies  *  *  generally  and  specifically  each  and  every  allega- 
tion "  contained  in  the  information,  except  such  as  by 
the  plea  are  specifically  admitted.  This  denial  is  not  in 
technical  common-law  language,  but  it  constitutes  a  sub- 
stantial traverse  of  the  matters  not  admitted.  Hence,  at 
the  present  time,  w^e  cannot  accept  as  an  admitted  fact 
the  declaration  of  the  information  that  Ordway  filed  his 
bond,  took  the  oath  of  office,  and  duly  qualified  as  county 
commissioner,  prior  to  the  afternoon  of  January  lOth, 
when  he  first  appeared  and  acted  with  the  board. 

Under  the  constitution,  section  1,  article  12,  May,  as 
the  outgoing  incumbent,  was  clearly  authorized  to  exer- 
cise the  duties  of  his  office  until  his  successor  had  duly 
qualified.  Therefore,  at  the  meeting  of  the  commission- 
ers on  the  forenoon  of  January  10th,  Ordway  not  having 
qualified,  May  was  still  clothed  by  law  with  power  to 
discharge  the  duties  of  county  commissioner.  He  was 
the  dejure  as  well  as  de  facto  incumbent  of  the  office, 
and  his  official  acts  were  undoubtedly  valid.  These  con- 
clusions determine  this  controversy  at  the  present  stage 
of  the  pleadings.  When  the  board  met  on  the  af  ternoo  i 
of  January  10th,  respondent  had  been  selected  by  a  vote  of 
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two  to  one  to  fill  the  existing  vacancy  in  the  office  of 
county  treasurer.  He  had  filed  his  bond,  duly  approved, 
taken  the  oath  of  office,  and  was  proceeding  in  the  dis- 
charge of  his  official  duties.  There  was  therefore  at  the 
time  of  relator's  alleged  election  no  vacancy  for  the  com- 
missioners to  fill.  Their  resolution  attempting  to  rescind 
the  proceedings  of  the  morning  session  cannot  be  held  to 
have  re-created  the  vacancy. 
The  demurrer  must  be  overruled. 

Demurrer  overruled. 


People  ex  rel.  Williams  v.  REro. 

An  appoiDtment  to  fill  a  vacancy  in  the  office  of  county  treasurer, 
made  by  the  vote  of  a  county  commissioner  whose  term  of  office 
expired  at  midnight  the  night  before,  is  invalid. 

Original  proceeding  in  the  nature  of  quo  warranto. 
By  an  act  of  legislature  changing  the  beginning  of  the 
term  of  office  of  county  treasurers  a  vacancy  was  caused, 
which  the  county  commissioners  were  authorized  to  fill. 
One  May,  who  was  county  commissioner,  and  whose 
term  of  office  expired  at  midnight,  January  9th,  partici- 
pated in  the  deliberations  of  the  board  next  morning, 
and  by  his  vote  an  appointment  was  made  filling  the  va- 
cancy. But  in  the  afternoon  the  newly-elected  commis- 
sioner qualified,  and  another  appointment  was  made. 
Williams,  the  second  appointee,  brings  this  proceeding 
against  Beid,  the  first  appointee,  who  had  possession  and 
refused  to  surrender  it. 

Mr.  S.  P.  Rose  and  Alvtn  Marsh,  Attorney-General, 
for  plaintiff. 

Messrs.  Mare:ham  and  Dillon,  for  defendant. 
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Elbert,  J.  By  reference  to  the  opinion  of  Justice 
Helm,  delivered  in  this  case  (awfe,  p.  138),  on  issues  made 
by  the  demurrer  to  the  respondent's  plea,  it  will  be  seen 
that  the  pleadings  were  regarded  as  presenting  an  issue 
of  fact,  namely,  did  the  newly-elected  county  commis- 
sioner, Ordway,  duly  qualify  as  such  by  filing  his  official 
bond,  and  by  taking  his  oath  of  office,  prior  to  the  10th 
of  January,  1888.  Upon  this  issue  the  proofs  since  taken 
and  submitted  are  undisputed,  and  to  the  effect  that  Ord- 
way duly  qualified  as  county  commissioner,  under  the 
law,  in  the  preceding  December.  His  successor  having 
thus  duly  qualified,  May's  term  of  office  expired  at  mid- 
night on  the  9th  of  January.  He  could  not.  therefore, 
legally  participate  in  the  deliberations  and  proceedings  of 
the  board  on  the  following  day,  the  10th  of  January,  and 
the  acts  of  the  board,  in  so  far  as  they  depend  upon  his 
vote,  were  without  validity.  It  follows  that  the  alleged 
appointment  of  respondent  to  fill  the  vacancy  in  the 
office  of  county  treasurer  at  the  meeting  of  the  board  on 
the  morning  of  the  10th,  depending  as  it  did  on  the  vote 
of  May,  was  without  force  or  validity.  The  judgment 
must  be  for  the  relator. 

Judgment  for  relator. 


Cantril  v.  Babcock  et  al. 

The  judgment  rendered  under  the  statute  for  the  value  of  property 
in  a  replevin  suit  is  conclusive  in  a  subsequent  action  on  the  re- 
plevin bond. 

Error  to  District  Court  of  Boulder  County. 

Mr.  George  Rogers,  for  plaintiff  in  error. 

Per  Curiam.  The  facts  in  this  case  being  the  same  as 
in  Cantril  v.  Babcock  (decided  at  the  December  term, 
1887,  postj  p.  143),  except  as  to  parties  and  amounts,  and 
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the  questions  of  law  arising  thereon  being  identical,  the 
judgment  in  that  case  must  control  the  decision  in  this. 
The  judgment  is  reversed  and  cause  remanded,  with  di- 
rections to  enter  judgment  in  favor  of  the  plaintiff  in 
error  for  the  full  amount  awarded  by  the  court  in  the  re- 
plevin suit,  together  with  legal  interest  from  the  date  of 
such  judgment. 

Reversed. 


n  143 

Cantril  v.  Babcock  et  al.  il  i^ 


1.  Under  the  Code,  section  207,  providing  that  in  replevin  "judgment 
for  the  defendant  may  be  for  a  return  of  the  property,  or  the 
value  thereof  in  case  a  recovery  cannot  be  had,  and  damages  for 
taking  and  withholding  the  same,"  the  amount  of  the  judgment 
recovered  by  defendant  is  conclusive  in  a  subsequent  suit  upon  the 
replevin  bond. 

a.  Where  property  in  the  hands  of  the  United  States  marshal  has  been 
wrongfully  replevied  in  a  state  court,  such  court  may  properly  ren- 
der judgment  for  a  return  to  the  marshal  of  such  property,  or 
payment  to  him  of  the  value  if  return  be  not  made,  although  the 
merits  of  plaintiff's  claim  are  not  adjudicated. 

Error  to  District  Court  of  Boulder  County. 

Cantril,  as  United  States  marshal,  levied  two  writs  of 
attachment  issuing  from  the  federal  court,  in  suits  against 
Herman  Bros. ,  upon  certain  personal  property  belonging, 
88  he  asserted,  to  them.  Babcock,  who  was  not  a  party 
to  the  suits  in  the  federal  court,  but  claimed  to  own  the 
property  by  purchase  from  the  assignee  of  Herman  Bros., 
brought  his  action  of  replevin  in  the  district  court  of 
Boulder  county,  giving  the  usual  replevin  bond,  with  the 
other  defendants  above  mentioned  as  sureties.  The  re- 
plevin action  was  decided  upon  demurrer  in  favor  of 
Cantril,  judgment  being  entered  in  the  state  court  for  a 
return  to  him  of  the  property  replevied,  or,  in  case  a  de 
livery  thereof  could  not  be  had,  then  for  the  sum  of 


11     143 
17    376 


144         *  Cantbil  v.  Babcocic.  [Dec.  T., 

$4,770.40,  the  value  of  the  goods  replevied.  The  goods 
were  not  redelivered,  nor  was  the  amount  of  the  judg- 
ment paid.  The  present  action  was  brought  by  Cantril 
upon  the  replevin  bond.  In  this  bond  defendants  under- 
took and  acknowledged  to  the  effect  that  they  were 
"jointly  and  severally  bound  unto  defendant  Cantril 
*  *  *  in  the  sum  of  $9, 546. 80  (being  double  the  value 
of  said  property  described  in  the  affidavit)  for  the  prose- 
cution of  said  action  without  delay  and  with  effect,  and 
for  the  return  of  said  property  to  said  defendant,  if  return 
thereof  should  be  adjudged,  and  for  the  payment  to  the 
said  defendant  of  such  sum  of  money  as  might  from  any 
cause  be  recovered  against  said  plaintiff,  Babcock. "  Upon 
trial  to  the  court,  a  jury  being  expressly  waived,  judg- 
ment was  entered  awarding  Cantril  $1,778. 13.  To  review 
this  judgment  the  present  writ  of  error  was  sued  out  by 
him.  It  appeared  by  the  pleadings  and  evidence  below 
that  the  amount  of  the  judgment,  viz.,  said  $1,778.13, 
represented  the  aggregate  amount  of  the  claims  in  suit 
before  the  federal  court  on  account  of  which  the  writs  of 
attachment  aforesaid  issued,  and  were  levied  upon  the 
property  mentioned.  It  in  like  manner  further  appeared 
that  suit  was  afterwards  brought  in  the  federal  court  by 
other  creditors  against  Herman  Bros,  for  different  sums 
aggregating  more  than  the  full  amount  of  the  alternative 
money  judgment  given  by  the  state  court  in  the  action 
of  replevin,  and  that  writs  of  attachment  issuing  in  such 
suits  were  placed  in  the  hands  of  the  marshal,  who  levied 
upon  the  same  goods  by  serving  copioe  of  the  writs  upon 
Herman  Bros.,  and  making  the  proper  indorsements 
thereon.  Also,  that  Babcock,  claiming  ownership  of  the 
property,  intervened  in  six  of  those  suits,  and  that  the 
ownership  and  right  of  possession  were  found  against 
him  in  each  of  them.  Judgments  were  duly  recovered 
by  the  plaintiff  in  all  the  suits  above  mentioned  pending 
befoi'e  the  federal  court.  Section  204  of  the  Civil  Code, 
referred  to  in  the  opinion,  I'eads  as  follows:  "In  an  ac- 
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tion  to  recover  the  possession  of  personal  property,  judg- 
ment for  the  plaintiff  may  be  for  the  possession,  or  the 
value  thereof  in  case  a  delivery  cannot  be  had,  and  dam- 
ages for  the  detention.  If  the  property  has  been  delivered 
to  the  plaintiff,  and  the  Qefendant  claim  a  return  thereof, 
judgment  for  the  defendant  may  be  for  a  return  of  the 
property,  or  the  value  thereof  in  case  a  recovery  cannot 
be  had,  and  damages  for  taking  and  withholding  the 
same." 

Mr.  George  Rogers,  for  plaintiff  in  error. 

Messrs.  Decker  and  Tonley,  for  defendants  in  error. 

Helm,  J.  Plaintiff  in  error,  Cantril,  recovered  the 
judgment  to  reverse  which  this  proceeding  was  instituted. 
His  position  is  that  he  was  entitled  to  the  full  sum  awarded 
in  the  state  court  by  judgment  in  the  replevin  suit,  and 
that  that  court  could  not,  in  the  present  action  upon 
the  replevin  bond,  review  or  re-investigate  the  matters 
then  adjudicated.  The  replevin  bond  constituted  a  con- 
tract between  Babcock  and  his  sureties  on  the  one  hand, 
and  Cantril  on  the  other.  Its  terms  are  unequivocal. 
They  stipulate  for  the  payment,  in  case  of  defeat  in  the 
replevin  action,  of  ^'such  sum  of  money  as  may,  from 
any  cause,  be  recovered  against  the  said  plaintiff."  It  is 
clear  that  the  court  below  did  not  render  judgment  at 
the  trial  of  the  present  suit  in  accordance  with  this  pro- 
vision of  the  contract  or  undertaking.  The  property  re- 
plevied was  not  redelivered,  and  by  the  condition  of  the 
obligation  defendants  were  to  pay  Cantril  $4,470.40,  the 
value  thereof  as  fixed  by  the  judgment.  It  is  asserted 
that  defendant's  money  recovery,  where  he  succeeds  in  a 
replevin  suit  and  the  property  seized  by  the  plaintiff  is 
not  returned,  is  measured  by  the  extent  of  his  (defend- 
ant's) interest  therein.  This  legal  proposition  it  is  not 
necessary  now  to  consider.  If  correct  and  unmodified  by 
statute,  it  might  have  an  important  bearing  were  we 
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trying  or  reviewing  the  replevin  action.  But  the  author- 
ities are  clear  that  the  judgment  rendered  under  stat- 
utes similar  to  ours  (section  204,  Civil  Code),  for  the  value 
of  property  in  the  replevin  suit,  is  conclusive  in  a  subse- 
quent suit  upon  the  replevin  bond.  The  value  of  the 
property,  together  with  plaintiflf's  interest  therein,  is  sup- 
posed to  have  been  fully  determined  in  the  replevin  ac- 
tion. Therefore  these  questions  are  treated  in  suit  upon 
the  bond  as  res  adjudicata.  2  Suth.  Dam.  51,  and  fol- 
lowing. This  rule  of  law  is  in  our  opinion  decisive  of 
the  present  case.  To  say  that  it  shall  not  be  is  to  relieve 
parties  from  the  stipulations  contained  in  their  solemn 
written  obligations  under  seal.  Besides,  it  appears  from 
the  judgment  in  the  replevin  suit  now  under  considera- 
tion that  the  sum  awarded  in  case  of  failure  to  return 
the  property  was  the  exact  amount  then  fixed  by  stipu- 
lation of  the  parties  as  the  value  of  the  property  replevied. 
No  question  is  made  concerning  the  accuracy  of  this 
stipulation,  and  hence  no  controversy  exists  as  to  this 
point.  When  property  in  the  hands  of  the  United  States 
marshal  has  been  wrongfully  seized  under  process  from 
a  state  court,  it  (the  state  court)  may  properly  render  judg- 
ment for  a  return  to  the  marshal  of  such  property,  or 
payment  to  him  of  the  value  if  return  be  not  made, 
though  the  merits  of  plaintiff's  claim  are  not  adjudicated. 
Parks  V,  Wilcox^  6  Colo.  489.  As  suggested  in  that  case, 
this  proceeding  is  necessary  to  place  the  marshal  in  the 
exact  position  he  occupied  before  being  wrongfully  dis- 
possessed, and  to  fully  protect  the  lawful  process  under 
which  he  acted.  By  virtue  of  the  replevin  judgment, 
the  property,  or  the  value  thereof,  as  the  case  may  be,  is 
restored  to  the  custody  of  the  federal  court.  And  it 
seems  to  us  that  that  court  is  the  proper  forum  in  which 
to  litigate  (so  far  as  the  law  and  procedure  may  permit 
of  litigation)  all  claims  of  ownership  or  interest  asserted 
by  the  plaintiff  in  replevin  to  the  property  returned,  or 
to  the  money  paid  in  lieu  thereof.    Babcock's  interven- 
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tion  before  that  court  in  the  attachment  suits  against 
Herman  Bros.,  and  the  trial  therein  of  his  claim  of  own- 
ership, were  evidently  based  upon  this  theory,  though 
he  had  neither  redelivered  the  property  nor  paid  its  value 
to  the  marshal. 

It  should  perhaps  be  remarked  in  passing  that  section 
13,  page  540,  Revised  Statutes  1868,  has  been  repealed. 
The  decisions  of  this  court  based  upon  that  statute  are 
therefore  not  authority  at  present.  Besides,  it  is  doubt- 
ful if  the  rule  adhered  to  would  be  applied  in  cases  like 
the  one  at  bar,  even  were  the  statute  still  in  force. 

The  judgment  of  the  district  court  will  be  reversed  and 

the  cause  remanded,  with  directions  to  enter  judgment  in 

favor  of  the  marshal  for  the  full  amount  awarded  by  the 

court  in  the  replevin  suit,  together  with  legal  interest  to 

the  date  of  such  judgment. 

Reversed. 


People  ex  rel.  Aspen  M.  &  S.  Co.  v.  District  Court 

OF  Pitkin  County. 

1.  When,  in  proceedings  to  condemn  lands  for  a  private  railroad,  the 

judge,  under  the  eminent  domain  act,  enters  an  interlocutory  order 
granting  the  petitioners  possession  of  the  land  pending  the  proceed- 
ings, it  is  not  error  for  the  court,  when  it  sustains  a  general  de- 
murrer to  the  petition,  to  vacate  such  rule,  as  the  statute  referred 
to  leaves  the  matter  of  granting  such  a  rule,  in  the  first  place,  en- 
tirely in  tlie  discretion  of  the  court. 

2.  Where,  in  proceedings  under  the  eminent  domain  act  to  condemn 

lands  for  a  private  railroad,  the  judge  vacates  an  order  granting 
the  petitioners  possession  of  the  land  pending  the  proceedings,  he 
cannot  be  said  to  have  abused  his  discretion  when  it  appears  that 
the  right  to  condemn  the  land  in  controversy  did  not  exist. 

3.  The  power  of  congress  to  govern  a  territory  of  the  United  States  is 

conceded  to  be  supreme.  It  may  authorize  the  organization  of  a 
local  government,  with  authority  to  enact  laws,  and  it  may  legis- 
late directly  for  the  government  of  the  territory.  But  upon  the 
admission  of  a  territory  into  the  Union  as  a  sovereign  state  the 
right  of  local  self-government  passes  to  the  state. 
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4.  Subject  to  exceptions  falling  within  the  enumerated  powers  of  the 

federal  government,  a  state  has  the  exclusive  power  to  regulate  its 
own  domestic  affairs. 

5.  Unless  a  state  statute  imposing  an  easement  upon  mining  claims  is 

in  accord  with  the  state  constitution  it  cannot  be  enforced  by  our 
courts. 

6.  The  constitution  recognizes  the  right  to  appropriate  private  prop- 

erty for  private  ways  of  necessity,  but  not  for  the  construction 
upon  and  over  it  of  private  railroads. 

Certiorari  to  District  Court  of  Pitkin  County;  Thomas 

A.  Rucker,  Judge. 

The  relator  is  the  owner  of  several  mining  claims  sit- 
uated on  Aspen  mountain,  in  Pitkin  county;  and  in  order 
to  facilitate  the  transportation  of  ores  therefrom  to  cer- 
tain sampling  works  in  the  town  of  Aspen,  known  as  the 
** Hewitt  Sampler,"  laid  out  and  constructed  tramways 
from  the  mines  to  a  common  point  in  the  vicinity,  and 
laid  out  a  main  line  extending  from  the  point  of  conver- 
gence to  the  sampling  works.  This  main  line  crosses  a 
parcel  of  land  severally  claimed  by  three  persons;  by  two 
of  them  as  mining  locations,  and  by  the  third  under  a 
pre-emption  location  as  agricultural  land.  The  strip  de- 
sired for  the  tramway  is  one  hundred  and  ninety-three 
feet  in  length  and  thirty-three  feet  in  width.  Being  un- 
able to  obtain  the  right  of  way  over  this  tract  from*  the 
several  claimants,  the  relator  iSled  a  petition  in  the  dis- 
trict court  of  Pitkin  county  praying  that  the  strip  de- 
scribed therein  be  condemned,  under  the  eminent  domain 
act,  for  the  purpose  mentioned,  and  that  the  petitioner 
be  admitted  into  possession  pending  the  proceedings, 
upon  depositing  in  the  court  a  sum  of  money,  to  be  fixed 
by  the  judge,  sufficient  to  pay  a  reasonable  compensation 
for  the  land  when  the  same  should  be  ascertained.  Upon 
filing  the  petition,  together  with  affidavits  in  support  of 
its  averments,  a  summons  issued  to  the  parties  claiming 
the  land,  and  the  court  entered  a  rule  authorizing  the 
relator  to  take  possession,  on  depositing  with  the  clerk 
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of  the  court  the  sum  of  $200.  This  sum  was  deposited, 
possession  takeu,  and  the  construction  of  the  tramway 
across  the  tract  commenced  before  the  return  day  named 
in  the  summons.  A  general  demurrer  to  the  petition  on 
part  of  the  pre-emption  claimant  was  subsequently  filed, 
which  was  sustained  by  the  court,  and  thereupon  the 
rule  for  possession  was  vacated  and  set  aside  as  to  the 
said  claimant,  exceptions  being  reserved  to  the  rulings. 
An  appeal  from  the  last-mentioned  order  was  pra3'^ed  and 
denied. 

Messrs.  Geo.  J.  Boal  and  C.  S.  Wilson,  for  petitioners. 

Messrs.  A.  Heims  and  T.  C.  McDevit,  for  respondents. 

Beck,  C.  J.  This  is  a  proceeding  to  review,  upon  a 
writ  of  certiorari^  an  order  of  the  court  below  vacating 
and  setting  aside  a  rule,  previously  entered  by  it,  grant- 
ing to  the  relator  possession  of  a  strip  of  land  pending 
proceedings  instituted  for  its  condemnation,  under  the 
eminent  domain  statute,  for  the  purpose  of  a  tramway. 
The  statute  referred  to  permits  the  court  or  judge,  at 
any  stage  of  the  proceedings,  to  enter  a  rule  authorizing 
the  petitioner  to  take  possession  and  use  the  premises 
sought  to  be  condemned  on  depositing  in  court  a  sum  of 
money,  to  be  fixed  by  the  judge,  suflBcient  to  pay  com- 
pensation for  the  land  taken,  when  the  amount  thereof 
shall  be  ascertained.  The  proceeding  was  instituted  by  a 
private  corporation,  and  the  use  for  which  the  land  was 
sought  to  be  appropriated  was  a  private  use.  The  sup- 
posed errors  complained  of  are:  First j  that  the  court,  in 
vacating  the  rule  for  possession  pending  the  proceeding 
for  condemnation,  exceeded  its  jurisdiction;  second^  that, 
in  vacating  the  rule,  it  greatly  abused  its  discretion. 

There  is  nothing  in  the  firet  alleged  error.  The  rule 
granting  possession  pending  the  proceedings  was  discre- 
tionary, and  might  have  been  denied  by  the  judge.  In 
many  cases  instituted  under  this  statute  it  is  the  duty  of 
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the  judge  to  decline  to  enter  such  rule.  If,  therefore, 
the  rule  be  granted,  and  the  court  subsequently  ascertains 
that  its  discretion  was  improvidently  exercised,  an  inter- 
locutory order  vacating  and  setting  it  aside  cannot  be  im- 
peached for  want  of  jurisdiction.  As  declared  by  the 
court  in  Templeton  v.  District  Courts  47  Cal.  70,  the  au- 
thority to  set  aside  the  order  is  as  clear  as  the  authority 
to  enter  it  in  the  first  instance. 

In  respect  to  the  alleged  abuse  of  discretion,  it  is  a  safe 
proposition  that,  if  the  right  to  condemn  the  strip  of  land 
for  the  purposes  specified  in  the  petition  did  not  exist, , 
the  court  did  not  abuse  its  discretion  in  rescinding  the 
order  granting  possession.  The  right  claimed  is  based 
upon  the  fifth  section  of  the  act  of  congress  of  July  26, 
1866,  entitled  '*  An  act  granting  the  right  of  way  to  ditch 
and  canal  owners  over  the  public  lands,  and  for  other 
purposes  "  (U.  S.  St.  at  Large,  1866,  p.  252),  and  upon 
the  eleventh  section  of  an  act  of  the  legislature  of  the 
late  territory  of  Colorado,  approved  February  13,  1874, 
entitled  ''An  act  concerning  mines  "  (Laws  1874,  p.  188). 
Neither  of  the  sections  mentioned  has  been  repealed,  but 
each  has  been  embodied  in  subsequent  revisions.  The 
former  now  appears  as  section  2338,  Revised  Statutes  of 
United  States,  and  is  as  folio w^s :  "  As  a  condition  of  sale, 
in  the  absence  of  necessary  legislation  by  congress,  the 
local  legislature  of  any  state  or  territory  may  provide 
rules  for  working  mines,  involving  easements,  drainage 
and  other  necessary  means  to  their  complete  develop- 
ment; and  those  conditions  shall  be  fully  expressed  in 
the  patent."  The  other  provision  constitutes  section  2407, 
General  Statutes  of  Colorado,  and  is  in  the  following 
words:  "All  mining  claims  now  located,  or  which  may 
be  hereafter  located,  shall  be  subject  to  the  right  of  way 
of  any  ditch  or  flume  for  miu'ng  purposes,  or  of  any 
tramway  or  pack-trail,  whether  now  in  use,  or  which 
may  be  hereafter  laid  out  across  any  such  location:  pro- 
vided, always,  that  such  right  of  way  shall  not  be  exer- 
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cised  against  any  location  duly  made  and  recorded,  and 
not  abandoned  prior  to  the  establishment  of  the  ditch, 
flume,  tramway  or  pack-trail,  without  consent  of  the 
owner,  except  by  condemnation,  as  in  case  of  land  taken 
for  public  highways.  Parol  consent  to  the  location  of  any 
such  easement,  accompanied  by  the  completion  of  the 
same  over  the  claim,  shall  be  sufficient  without  writings: 
and  provided,  further,  that  such  ditch  or  flume  shall  be 
so  constructed  that  the  water  from  such  ditch  or  flume 
shall  not  injure  vested  rights  by  flooding  or  otherwise." 
It  is  not  contended  on  part  of  the  relator  that  the  pro- 
vision of  the  latter  section  relating  to  tramw^ays  is  not 
in  conflict  with  the  state  constitution;  but  it  is  argued 
that  the  foregoing  provisions  of  the  act  of  congress  im- 
posed upon  the  land  in  question,  as  a  condition  of  sale, 
the  easements  mentioned  in  the  territorial  (now  state) 
statute.  Says  counsel:  ''He  who  acquires  mineral  land 
from  the  general  government  cannot  divest  the  grant  of 
the  conditions  with  which  it  passes.  State  constitutions 
can  neither  abridge  the  authority  of  an  act  of  congress 
nor  strip  it  of  the  limitations  and  conditions  it  im- 
poses. Congress  is  powerful,  and  may  ignore,  as  it  does, 
state  constitutions,  and,  in  broad  terms,  authorize  local 
legislatures,  regardless  of  the  constitution  of  the  state, 
'to  provide  rules  for  working  mines;'  rules  'involving 
easements '  securing  the  necessary  ingress  and  egress  to 
one  mine  over  another,  or  other  mineral  lands,  in  work- 
ing such  mine."  The  provision  of  the  act  of  congress 
relates  both  to  state  and  territorial  legislatures.  The 
power  of  congress  to  govern  a  territory  of  the  United 
States  is  conceded  to  be  supreme.  It  may  authorize  the 
organization  of  a  local  government  with  authority  to 
enact  laws,  and  it  may  legislate  directly  for  the  govern- 
ment of  the  territory.  Bank  v.  County  of  Yankton,  101 
U.  S.  129.  But,  upon  the  admission  of  a  territory  into 
the  Union  as  a  sovereign  state,  the  right  of  local  self- 
government  passes  to  the  state.    The  power  of  legisla- 
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tion  thereafter  resides  in  the  people  of  the  state,  and  is 
absolute  and  uncontrolled,  save  as  to  the  enumerated 
powers  reserved  to  the  national  government  by  the  fed- 
eral constitution  and  the  restraints  upon  state  legislation 
imposed  by  that  instrument.  It  is  provided  by  the  tenth 
amendment  thereto  that  ''the  powers  not  delegated  to 
the  United  States  by  the  constitution^  nor  prohibited  by 
it  to  the  states,  are  reserved  to  the  states  respectively,  or 
to  the  people."  Other  limitations  upon  the  powers  of  the 
legislative  department  of  a  state  are  to  be  found  in  the 
state  constitution.  Cooley,  Const.  Lim.  10,  206,  and 
notes.  Among  the  powers  pertaining  to  a  state  as  an  in- 
dependent sovereignty,  and  necessary  to  enable  it  to  per- 
form its  public  functions,  is  the  authority  to  make  and 
enforce  laws  for  its  government  and  for  the  welfare  and 
protection  of  its  citizens  and  their  property.  Subject  to 
exceptions  falling  within  the  enumerated  powers  of  the 
federal  government,  a  state  has  the  exclusive  power  to 
regulate  its  own  domestic  affairs.  This  includes  the 
power  to  control  private  property  within  its  limits  and  to 
establish  rules  and  regulations  for  its  enjoyment  and  use. 
It  may  impose  restraints  upon  the  owners  thereof  as  to 
the  manner  of  its  enjoyment;  and  in  proper  cases  and  in 
a  constitutional  manner  may  partially  or  wholly  deprive 
them  of  its  use  and  appropriate  it  to  other  uses.  Sedg. 
St.  &  Const.  Law,  423-450;  Millsy  Em.  Dom.  §  9  ef  seq. 
One  of  the  powers  of  state  sovereignty  which  may  be 
exercised  in  the  regulation  and  control  of  private  prop- 
erty is  termed  the  right  of  eminent  domain.  Concerning 
this  power  Judge  Cooley  says:  "As,  under  the  peculiar 
American  system,  the  protection  and  regulation  of  pri- 
vate rights,  privileges  and  immunities  in  general  belong 
to  the  state  governments,  and  those  governments  are  ex- 
pected to  make  provision  for  the  convenience  and  necessi- 
ties which  are  usually  provided  for  their  citizens  through 
the  exercise  of  the  right  of  eminent  domain,  the  right 
itself,  it  would  seem,  must  pertain  to  those  governments 
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also,  rather  than  to  the  government  of  the  nation;  and 
such  has  been  the  conclusion  of  the  authorities."  Coo- 
ley,  Const.  Lim.  650.  Exceptions  to  the  rule,  in  favor 
of  the  exercise  of  this  right  within  a  state  by  the  federal 
government,  are  noted  by  the  author,  and  well  stated  by 
Mr.  Justice  Strong  in  Kohl  v.  United  States,  91  U.  S.  367. 
They  extend  to  appropriations  by  the  United  States  of  the 
property  of  citizens  of  a  state  for  sites  for  postoffices,  court- 
houses, forts,  arsenals,  light-houses,  custom-houses  and 
other  public  uses.  It  was  also  held  in  United  States  v. 
Bridge  Co.  6  McLean,  517,  tliat,  while  congress  can 
make  all  needful  rules  and  regulations  relative  to  the  dis- 
position and  protection  of  public  lands  within  the  limits 
of  a  state,  beyond  this  it  can  exercise  no  other  acts  of 
sovereignty  which  it  might  not  exercise  over  the  lands 
of  individuals.  That,  subject  to  such  proprietary  rights, 
the  sovereignty  of  the  state  extends  to  all  the  territory 
within  its  limits,  and  in  the  discharge  of  the  ordinary 
functions  of  sovereignty  the  state  may  establish  ease- 
ments as  well  upon  the  lands  owned  by  the  United  States 
as  upon  lands  owned  by  individuals. 

The  foregoing  principles,  declaratory  of  the  sovereign 
powers  pertaining  to  the  federal  and  state  governments 
respectively,  do  not  sustain  the  broad  proposition  of 
counsel  that  congress  may  ignore  state  constitutions,  and 
authorize  local  legislatures,  regardless  of  state  constitu- 
tions, to  pass  laws  providing  rules  for  the  working  of 
mines,  and  involving  easements  upon  mineral  lands.  It 
is  the  solemn  duty  of  the  courts  of  a  state  to  enforce  the 
state  constitution  as  the  paramount  law,  whenever  an 
act  of  the  state  legislature  is  found  to  be  clearly  in  con- 
flict therewith.  Assuming  that  the  state  constitution  is 
itself  a  valid  instrument,  the  authority  of  congress  to 
authorize  the  state  legislature  to  pass  laws  upon  any 
subject  in  conflict  therewith  cannot  be  admitted.  But 
congress  has  not  assumed  to  exercise  such  a  power.  The 
rules  and  easements  intended  to  be  authorized  by  the 
fifth  section  of  the  congressional  act  of  July  26,  1866, 
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were  evidently  such  as  should  be  enacted  in  accordance 
with  the  fundamental  law  of  the  state  or  territory.  Con- 
sidered with  reference  to  the  territories,  the  section  is 
unobjectionable  in  any  view  of  the  question,  since,  as 
we  have  seen,  the  power  of  congress  to  govern  them  is 
absolute;  and  it  ma)'^  either  delegate  the  powers  of  gov- 
ernment to  the  local  authorities,  or  legislate  directly  for 
the  government  thereof.  As  applicable  to  the  state  gov- 
ernments, the  provision  may  be  regarded  as  authorizing 
them  to  supplement  the  act  of  congress  with  necessary 
and  proper  rules  and  requirements  to  be  observed  by 
citizens  who  have  availed  or  might  avail  themselves  of 
the  privilege  given  to  explore,  occupy  and  mine  the  min- 
eral lands  of  the  public  domain,  with  a  view  to  acquiring 
title  thereto.  In  so  far  as  the  provisions  of  the  act  may 
be  regarded  as  conferring  power  upon  the  state  legisla- 
ture to  regulate  the  manner  of  using  and  operating  min- 
ing claims,  with  a  view  to  the  protection  of  the  rights  of 
the  several  claimants,  and  to  render  available  their  re- 
spective locations,  by  imposing  restraints  on  the  mode  of 
operating  and  using  them,  including  necessary  easements 
over  the  same,  it  would  seem  from  the  authorities  cited 
that  the  states  already  possessed  this  power.  Being  com- 
paratively a  new  question,  however,  at  the  date  of  the 
passage  of  the  congressional  act,  this  and  the  other  per- 
missive clauses  were  properly  and  wisely  inserted.  The 
opinion  of  Mr.  Justice  Field  in  Jennison  v.  Kirk,  98  U.  S. 
463-460,  upon  other  portions  of  this  act,  shows  that  the 
intention  of  congress  by  the  insertion  of  provisions  of 
this  character  was  not  to  grant  easements  upon  mining 
claims,  but  to  sanction  such  as  might  be  regularly  granted 
by  the  local  authorities,  and  in  order  that  they  might  be 
perpetuated  as  property  rights  after  the  title  had  passed 
from  the  government.  This  precaution  pi'events  any 
controversy  in  the  future  as  to  the  power  of  either  terri- 
tory or  state  to  impose  easements  on  these  lands  while 
they  belonged  to  the  United  States. 
From  these  principles  and  considerations  we  arrive  at 
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the  conclusion  that,  unless  a  state  statute  imposing  an 
easement  upon  mining  claims  is  in  accord  with  the  state 
constitution,  it  cannot  be  enforced  by  our  courts.  The 
provision  of  the  statute  in  question  (sec.  2407,  Gen.  St.), 
that  all  mining  claims  now  located,  or  which  may  be 
hereafter  located,  shall  be  subject  to  the  right  of  way  for 
any  tramway,  whether  now  in  use,  or  which  may  here- 
after be  laid  across  any  such  location,  to  be  condemned 
as  in  case  of  land  taken  for  public  highways  when  con- 
sent of  the  owner  cannot  be  obtained,  deals  with  the  sub- 
ject of  eminent  domain,  or  the  power  of  the  sovereign  to 
take  and  appropriate  private  property  on  making  just 
compensation  therefor.  In  the  exercise  of  this  right  the 
power  of  the  legislative  department  is  limited  by  the 
constitution  to  the  taking  of  private  property,  without 
the  consent  of  the  owner,  for  public  use,  and  for  the  fol- 
lowing private  uses,  viz. :  "  For  private  ways  of  necessity, 
and  *  *  *  for  reservoirs,  drains,  flumes  or  ditches 
*  *  *  for  agricultural,  mining,  .milling,  domestic  or 
sanitary  purposes."  Const,  art.  2,  §§  14,  15.  The  right 
to  condemn  and  appropriate  private  property,  in  the 
present  case,  being  for  a  private  use,  no  argument  is  nec- 
essary to  show  that  the  taking  of  private  property  for 
the  construction  of  a  tramway  does  not  fall  within  the 
exceptions  specified,  to  which  the  legislative  power  is 
limited  by  the  constitution.  To  this  extent,  therefore, 
the  statute  in  question  is  inconsistent  with  the  constitu- 
tion, and  must  be  held  to  have  been  repealed  by  it.  Only 
the  territorial  laws  in  force  not  inconsistent  with  it  were 
continued  as  laws  of  the  state.  But  this  ruling  is  limited 
to  cases  where  no  right  of  way  for  the  use  here  claimed 
had  accrued  under  the  statute  prior  to  the  adoption  of 
the  constitution.  Its  validity  as  a  territorial  statute  is 
not  questioned. 

Another  statutory  provision  is  cited  in  the  briefs  of 
relator's  counsel,  in  connection  with  the  one  just  consid- 
ered, viz. :  **  Every  miner  shall  have  the  right  of  way 
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across  any  and  all  claims  for  the  purpose  of  hauling 
quartz  from  his  claim."  Gen.  St.  §  2394.  While  the 
validity  of  the  latter  section  is  not  involved  in  the  present 
case,  it  was  argued  that  the  logical  result  of  denying  the 
right  to  condemn  and  appropriate  private  property  for 
the  tramway  was  to  prevent  the  great  majority  of  miners 
from  marketing  their  ores,  since  they  could  not  get  them 
to  market  without  trespassing  on  the  claims  of  their 
neighbors.  The  argument  is  based  on  the  assumption 
that,  if  the  right  of  way  across  mining  locations  cannot 
be  appropriated  for  private  tramways  for  transporting 
ores,  no  right  of  way  for  hauling  ores  from  the  mines  in 
any  manner  exists  under  the  laws.  No  such  result  nec- 
essarily or  logically  follows.  The  constitution  recognizes 
the  right  to  appropriate  private  property  for  private  ways 
of  necessity,  but  not  for  the  construction  upon  and  over 
it  of  private  railroads. 
The  writ  must  be  dismissed,  and  it  is  so  ordered. 

Writ  dismissed. 


LiMBERG  V.    HiGENBOTHAM  ET  AL. 

1.  In  an  action  for  mesne  profits  plaintiff  declared  on  the  common 

count  for  money  had  and  received.  Defendants  answered,  denying 
the  allegations  made  in  the  complaint,  and  averring  that  they  were 
informed  that  the  action  was  for  mesne  profits  of  certain  real 
estate,  and  setting  up  a  defense  thereto.  Held,  that  tlie  defect  in 
plaintiff's  complaint  in  not  setting  out  the  facts  constituting  bis 
cause  of  action  was  cured  by  defendants'  answer. 

2.  In  an  action  for  mesne  profits  it  is  error  to  exclude  evidence  to  show 

the  amount  of  rents  received  by  defendants  upon  the  ground  that 
such  rents  include  the  use  of  improvements  erected  by  defendants. 

3.  Under  Ck>de,  section  8,  requiring  actions  to  be  brought  in  the  name 

of  the  real  party  in  interest,  an  action  may  be  maintained  by  a  pur- 
chaser against  trespassers  for  mesne  profits  accruing,  pending 
ejectment  by  his  grantor,  after  his  purchase,  and  before  delivery 
of  seisin. 

4.  The  recovery  of  nominal  damages  in  an  action  of  ejectment  is  no  bar 

to  an  action  for  mesne  profits. 
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Ef^or  to  District  Court  of  Lake  County. 

The  object  of  this  action  was  to  recover  from  the  de- 
fendants, Higenbotham  &  Barnes,  mesne  profits  received 
by  them  from  tenants  who  occupied  a  portion  of  lots  1 
and  2  of  the  Leadville  Improvement  Company's  addition 
to  the  city  of  Leadville,  pending  action  by  said  company 
for  possession.  The  defendants  to  that  action  oiiginally 
were  De  Lay,  Cottrell,  Mallan  &  Franklin.  The  suit  was 
afterwards  dismissed  a%  to  Cottrell,  and  prosecuted  to 
final  judgment  against  the  other  defendants.  The  plaint- 
iff in  that  action,  the  Leadville  Improvement  Company, 
sold  and  conveyed  the  property  mentioned  to  Charles  T. 
Limberg,  the  plaintiff  in  the  present  action,  on  February 
20,  1879,  and,  in  order  to  deliver  possession  to  the  pur- 
chaser, brought  suit  in  the  court  below  against  the  parties 
then  in  possession,  on  April  26th  following.  These  de- 
fendants, Higenbotham  and  Barnes,  were  not  parties  to 
that  suit,  they  having  entered  into  possession  under  the 
defendants  therein,  or  some  of  them,  pending  the  suit. 
They  are  charged  in  the  present  action  with  having  col- 
lected and  received  from  tenants  in  possession  a  large 
amount  of  rents  and  profits.  Judgment  was  rendered  in 
the  ejectment  suit  in  the  court  below,  April  12, 1882,  and 
final  judgment,  upon  appeal  in  this  court,  December  4, 
1883.  A  writ  of  possession  was  issued  and  executed,  by 
putting  the  plaintiff  in  that  suit  into  possession  of  the 
premises,  on  December  6,  1883,  and  the  present  action  for 
mesne  profits  was  brought  on  the  day  last  mentioned. 

Messrs.  C.  H.  Wentzel  and  F.  W.  Owens,  for  plaintiff 
in  error. 

Messrs.  Eogers  and  McCord  and  E.  M.  Hurlbut,  for 
defendants  in  error. 

Beck,  C.  J.  The  controlling  question  in  the  present 
case  arises  upon  the  pleadings.  If  they  can  be  held  suf- 
ficient to  constitute  a  triable  issue,  and  to  sustain  an  ac- 
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tion  for  the  recovery  of  mesne  profits  of  land,  the  court 
erred  in  excluding  the  evidence  offered  by  the  plaintiff  on 
the  trial  tending  to  prove  the  amount  of  damages  sus- 
tained, and  likewise  in  nonsuiting  the  plaintiff.  The 
code  of  procedure  requires  the  complaint  to  contain  a 
statement  of  the  facts  which  constitute  the  cause  of  ac- 
tion. This  the  complaint  in  the  present  case  failed  to  do. 
That  it  was  insufficient,  therefore,  in  itself  admits  of  no 
discussion.  It  ^as  simply  the  *'  common  coUnt  for  money 
had  and  received  by  the  defendants  to  and  for  the  use  of 
the  plaintiff,"  the  only  facts  stated  being  the  amount  al- 
leged to  have  been  so  received,  viz.,  $22,225,  and  that  the 
defendants  received  said  sum  at  the  county  of  Lake  be- 
tween the  1st  day  of  January,  1879,  and  the  4th  day  of 
December,  1883.  The  complaint  did  not  inform  the  de- 
fendants from  whom  they  were  charged  with  receiving 
this  money,  on  what  account  it  had  been  received,  or  how 
the  plaintiff  became  entitled  to  any  money  received  by 
them  within  the  dates  mentioned  in  the  complaint.  But 
instead  of  taking  advantage  of  the  defect  by  demurrer, 
or  motion  to  have  the  complaint  made  more  specific,  as 
they  might  have  done,  the  defendants  answered  it,  deny- 
ing the  allegations  made  therein,  and  adding  the  follow- 
ing averments:  **That  they  have  been  informed  that 
said  action  was  intended  to  be  an  action  against  these 
defendants  for  mesne  profits  for  certain  real  estate,  and 
defendants  allege  that  they  have  a  full  and  complete  de- 
fense to  any  such  action.  *  *  *  And  defendants 
further  allege  that  any  interest  in  or  title  to  said  premises 
which  plaintiff  has  was  acquired  by  him  since  the  1st 
day  of  December,  A.  D.  1883."  It  was  further  alleged  in 
the  answer  that  any  cause  of  action  which  the  plaintiff 
could  have  maintained  against  the  defendants  had  been 
adjudicated  and  determined  before  the  commencement  of 
this  suit  as  between  the  parties  thereto  and  their  prede- 
cessors in  interest.  The  answer  also  contains  the  follow- 
ing allegations:  ^'And  these  defendants  further  allege 
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that  there  is  a  non- joinder  of  parties  defendant  in  this 
action;  and  further  allege  that  there  is  a  misjoinder  of 
parties  to  this  action."  To  this  answer  the  plaintiff  re- 
plied, denying  the  misjoinder  and  non- joinder  of  parties; 
denying  that  the  matters  in  controversy  were  res  adjudi- 
cata,  and  that  the  property  referred  to  was  acquired  by 
the  plaintiff  since  December  1,  1883;  and  alleging  that 
the  title  to  the  property  had  been  in  the  plaintiff  since 
the  time  mentioned  in  the  complaint. 

The  complaint  and  answer  are  certainly  very  informal. 
They  violate  all  rules  of  pleading,  and,  considered  sepa- 
rately, neither  could  be  sustained  against  the  objections 
that  might  have  been  interposed.  Both  signally  fail  to 
observe  the  primary  rule  of  code  pleading,  viz. ,  that  the 
facts  constituting  the  cause  of  action  must  be  set  forth. 
But,  as  far  as  the  parties  were  able  to  do  so,  all  objec- 
tions were  waived.  While  the  plaintiff  failed  on  his  part 
to  inform  the  defendants  under  what  circumstances  they 
became  indebted  to  him,  or  how  he  became  entitled  to 
any  money  received  by  them  within  the  period  men- 
tioned in  his  complaint,  the  defendants  appear  to  have 
supplied  the  defect  in  and  by  their  answer.  By  it  they 
say  substantially:  "  We  know  the  nature  of  your  claim 
and  the  account  on  which  it  is  founded.  Tour  claim  is 
for  mesne  profits  received  by  us  from  the  rents  of  certain 
lands  claimed  by  you,  but  we  have  a  complete  defense  to 
your  action.  Your  title  to  the  land  was  not  acquired 
within  the  dates  mentioned  in  your  complaint,  within 
which  you  charge  us  with  having  received  rents,  and  if 
you  had  a  right  of  action  against  us  on  account  of  such 
rents  or  otherwise,  it  was  fully  adjudicated  before  the 
commencement  of  this  action,  both  as  to  the  parties  to 
this  suit  and  as  to  their  predecessors  in  interest.  And, 
farther,  you  cannot  maintain  this  action  in  any  event, 
for  you  have  not  joined  the  necessary  parties  as  defend- 
ants, and  some  of  the  parties  joined  are  not  parties  in 
interest;  wherefore  we  pray  judgment."    It  will  be  ob- 
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served  the  answer  concedes  the  cause  of  action,  but,  while 
it  assumes  to  set  up  several  defenses  thereto,  doe^  not 
set  out  the  facts  constituting  any  one  of  them,  save  as  to 
the  negative  allegation  that  the  plaintiff  did  not  acquire 
his  title  until  after  the  expiration  of  the  period  within 
which  the  defendants  are  charged  with  the  receipt  of 
rents.  How  the  plaintiff's  claim  had  been  adjudicated, 
or  when,  or  in  what  action,  or  what  court,  is  not  stated; 
\  and  as  to  the  non-joinder  of  defendants  and  misjoinder 

j  of  parties,  not  a  single  fact  indicating  who  should  have 

J  been  joined  and  who  omitted  is  stated.     The  plaintiff  in 

:     .  turn,  by  his  replication,  accepts  the  issues  as  tendered 

,  by  the  defendants  in  their  answer,  merely  denying  the 

allegations  of  new  matter,  and  averring  "  that  the  title  to 
1  said  property  has  been  in  the  plaintiff  since  the  time  re- 

ferred to  and  mentioned  in  the  complaint  herein." 

Informal,  therefore,  as  the  pleadings  are,  we  are  of 
opinion  that,  taken  together,  they  present  a  triable  issue, 
viz.,  whether  the  defendants,  within  the  dates  mentioned 
in  the  complaint,  are  chargeable  with  the  receipts  of  mesne 
profits  of  land  then  owned  by  the  plaintiff.  It  has  been 
frequently  held  that  substantial  issues  may  be  presented 
by  the  answer,  and  that  a  complaint  so  defective  as  to 
fail  to  state  a  cause  of  action  may  be  supplemented  by 
the  statement  of  material  facts  in  the  answer,  and  the 
defect  be  thus  cured.  Pom.  Rem.  §  579;  Bliss,  Code  PL 
§  437.  ''When  the  defendant  chooses  to  understand  the 
plaintiff's  count  to  contain  all  the  facts  essential  to  his 
liability,  and  in  his  plea  sets  out  as  an  answer  those 
which  have  been  omitted  in  the  count,  so  that  the  parties 
go  to  trial  upon  a  full  knowledge  of  the  charge,  and  the 
record  contains  enough  to  show  the  court  that  all  the  ma- 
terial facts  were  in  issue,  the  defendant  shall  not  tread 
back  and  trip  up  the  heels  of  the  plaintiff  on  a  defect 
which  he  would  seem  thus  purposely  to  have  omitted  to 
notice  in  the  outset  of  the  controversy."  Sltxck  r.  Lyon, 
9  Pick.  62. 
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Upon  the  trial  of  this  action  the  court,  upon  the  objec- 
tion of  counsel  for  defendants,  excluded  all  evidence 
tending  to  show  the  amount  of  rents  received  by  the  de- 
fendants, upon  the  ground  that  they  included  the  use  of 
improvements  erected  by  the  defendants.  This  was  clearly 
error.  If  the  defendants  were  entitled  to  any  set-oflf  or  de- 
fense by  reason  of  improvements  placed  upon  the  land  by 
them,  it  was  not  available  on  this  trial,  for  the  reason  that 
no  such  defense  was  interposed  in  their  answer,  or  other- 
wise. Code,  §§  64,  260;  Tyler,  Ej.  844.  It  was  error,  in 
any  event,  to  exclude  evidence  upon  such  ground,  since 
it  was  a  matter  of  defense  what  proportion  of  the  rents 
accrued  from  the  improvements.  It  follows,  as  a  neces- 
sary sequence,  that  it  was  error  to  render  the  judgment 
of  nonsuit.  The  grounds  assigned  by  defendants  in  their 
motion  for  nonsuit  are  still  relied  upon  as  suflScient  to 
sustain  the  action  of  the  court.  They  are:  ^^ First  That 
the  proof  introduced  did  not  sustain  the  allegations  of 
the  complaint."  This  was  not  the  plaintiff's  fault,  since 
proper  evidence  offered  by  him  in  support  of  the  issue 
joined  was  excluded  by  the  court,  on  the  motion  of  the 
defendants.  **  Second,  Because,  in  the  action  for  mesne 
profits,  no  one  but  the  plaintiff  in  the  original  ejectment 
suit  is  entitled  to  bring  such  action,  and  that  this  plaintiff 
is  bound  by  the  record."  This  and  other  objections,  for 
want  of  proper  parties,  are  all  groundless.  The  code 
(section  3)  requires  all  actions  to  be  prosecuted  in  the 
name  of  the  real  party  in  interest;  and  while  it  may  be 
proper  for  a  vendor  of  land  to  bring  suit  against  the  dis- 
seizor, in  order  that  he  may  be  able  to  deliver  possession 
to  the  purchaser,  yet,  after  the  recovery  in  such  action, 
it  is  entirely  proper  for  the  purchaser  to  sue  in  his  own 
name  for  the  rents  and  profits  which  accrued  pending 
the  former  action.  He  is  the  real  party  in  interest. 
'Cyler,  Ej.  839,  840;  Sedg.  &  W.  Tr.  Title  Land,  §  656. 
The  authorities  are  equally  clear  that  the  action  for 
mesne  profits  is  not  confined  to  the  same  parties  defend- 

Vou  XI  — 11 


11   loe 

18    280 

11  1621 
lte339< 
19a  356 


102  Brown  v.  Landon.  [Dec.  T., 

ants  who  were  defendants  in  the  ejectment  suit;  but 
when  the  action  is  successful  it  may  be  brought  and 
maintained  against  the  landlord  of  the  party  who  was  in 
possession,  against  any  one  who  was  in  receipt  of  rents 
and  profits,  a  third  person  to  whom  possession  was  given 
by  the  defendant  pending  suit,  or  against  any  trespasser. 
One  going  into  possession  under  the  defendant  in  eject- 
ment is  held  to  be  a  privy,  and  bound  by  the  record. 
Doev,  Whitcomb,  SBing.  46;  Jackson  v.  Stone y  13  Johns. 
447;  Chirac  v.  Reintckery  11  Wheat.  280;  Sedg.  &  W. 
Tr.  Title  Land,  §  658. 

^' Third.  Because  the  evidence  shows  that  the  matter 
is  res  adjudicata.^^  This  proposition  is  evidently  based 
upon  the  fact  disclosed  by  the  record  in  the  ejectment 
suit,  introduced  upon  the  trial  of  this  cause,  that  the 
plaintiff  recovered  one  cent  damages  in  that  action.  That 
was  the  recovery  of  nominal  damages  merely,  and  the 
rule  is  that  such  a  recovery  in  ejectment  does  not  bar  an 
action  for  mesne  profits.  Id.  §  662.  The  code  authorizes 
an  action  for  mesne  profits  upon  a  recovery  in  ejectment. 
Sec.  274. 

For  the  errors  mentioned  the  judgment  must  be  re- 
versed and  the  cause  remanded  for  new  trial,  with  leave 
to  the  parties  to  amend  their  pleadings. 

Reversed. 


Brown  v.  Landon. 

1.  Where  no  exception  is  taken  to  the  judgment  of  a  county  court,  the 

supreme  court  cannot  review  such  judgment  upon  the  evidence. 

2.  Where  an  action  is  commenced  in  a  justice's  court,  and  taken  bj 

appeal  to  the  county  court,  it  is  not  error  in  the  county  court  ^o 
refuse  to  exclude  certain  evidence  on  the  ground  that  such  evidence 
had  not  been  introduced  in  the  justice's  court. 
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Appeal  from  Chaffee  County  Court 

The  case  is  stated  in  the  opinion. 

Mr.  J.  S.  Painter,  for  appellant. 

Rising,  C.  This  case  was  commenced  in  justice's 
court,  taken  to  the  county  court  by  appeal,  and  there 
tried  to  the  court  without  a  jury,  and  judgment  rendered 
for  the  plaintiff,  from  which  judgment  defendants  ap- 
pealed to  this  court.  No  exception  to  the  judgment  was 
taken'  or  reserved  by  appellants,  and  therefore  this  court 
cannot  review  the  judgment  upon  the  evidence.  Breen 
V.  Richardson^  6  Colo.  605;  Law  v.  Brinker^  id.  555. 
Under  the  assignment  of  errors  in  this  case  we  can  only 
consider  such  errors  as  are  assigned  upon  the  rulings  of 
the  court  made  during  the  trial,  and  to  which  rulings 
exceptions  were  reserved.  There  is  but  one  exception 
shown  by  the  record,  and  that  is  to  the  ruling  of  the 
court  in  overruling  the  defendants'  objection  to  the  ad- 
mission in  evidence  of  a  bill  of  sale  of  the  property  in 
controversy  made  by  Nellie  Brooker  to  the  plaintiff.  The 
defendants  based  their  objection  upon  two  grounds: 
(1)  That  said  bill  of  sale  was  not  introduced  in  evidence  in 
the  justice's  court,  nor  filed  in  said  court ;  and  (2)  that  it 
had  been  agreed  by  the  parties  that  the  case  should  be 
tried  upon  the  agreed  statement  of  facts  reduced  to  writ- 
ing, and  read  in  the  case.  We  do  not  think  the  objec- 
tion is  well  founded.  An  examination  of  the  agreed 
statement  of  facts  fails  to  show  an  agreement  to  submit 
the  case  upon  such  statement  of  facts,  and  no  such  inten- 
tion can  be  gathered  from  the  language  used.  The  judg- 
ment should  be  affirmed. 

De  France  and  Stallcup,  CO.,  concur. 

Per  Curiam.  For  the  reasons  assigned  in  the  forego- 
ing opinion  the  judgment  of  the  county  court  is  affirmed. 

Affii^med. 


i 


164  BUBLL  V.  BURLINGAME.  [DeC.  T., 


BUELL  V.    BURUNGAME. 

1.  A  complaiDt  alleged  that  plaintiff  and  defendant  together  executed 

a  certain  note ;  that  subsequently,  for  a  valuable  consideration,  de- 
fendant agreed  to  pay  the  whole  of  said  note ;  that  defendant  failed 
to  pay,  and  plaintiff  was  forced  and  compelled  to  pay  said  note. 
The  answer  denied  that  defendant  agreed  to  pay  said  note  to  plaint- 
iff;  that  plaintiff  was  forced  or  compelled  to  pay  the  same ;  or  that 
the  same  was  paid  by  plaintiff  for  the  use  and  at  the  request  of  de- 
fendant.   Held,  that  such  answer  raised  no  issue. 

2.  Where  plaintiff  and  defendant  together  executed  a  note,  and  after- 

wards defendant,  for  a  valuable  consideration,  agreed  to  pay  the 
whole  of  it,  but  failed  so  to  do,  and  plaintiff  paid  it,  held,  that  the 
statute  6f  limitations  commenced  to  run  against  plaintiff  from  the 
time  he  paid  the  note,  and  not  from  the  time  the  note  became  dua 
and  payable. 

3.  Defendant,  when  she  made  an  assignment  for  the  benefit  of  credit- 

ors, was  indebted  to  plaintiff  on  three  several  notes,  each  drawing 
interest  at  one  per  cent,  a  month.  She  was  also  indebted  on  a  note 
drawing  two  per  cent,  a  month,  executed  by  herself  and  plaintiff, 
the  whole  of  which  she  had  agreed  to  pay.  The  share  due  plaint- 
iff from  the  assignee  on  his  three  notes  was,  by  plaintiff's  direction, 
applied  on  the  note  signed  by  himself  and  defendant,  drawing  two 
per  cent,  a  month.  Held,  that  this  application  was  to  defendant's 
advantage,  and  she  could  not  object  thereto. 

4.  Judgment  by  default  was  rendered  against  defendant,  which  after- 

wards, on  her  motion,  was  set  aside,  and  she  answered,  and  judg- 
ment was  rendered  against  her  on  the  trial.  Held  that,  even  if 
the  proceedings  which  resulted  in  the  order  setting  aside  the  de- 
fault were  invalid,  the  judgment  rendered  on  trial  would  not  on 
that  account  be  set  aside. 

Error  to  District  Court  of  Arapahoe  County. 

This  action  was  commenced  December  17,  1879.  The 
defendant  in  error  was  plaintiff  below,  and  the  complaint 
set  out  four  causes  of  action,  the  first  three  being  upon 
promissory  notes  made  by  the  defendant  to  the  plaintiff, 
and  the  fourth  cause  of  action  is  stated  as  follows: 
"(1)  That  on  or  about  the  15th  day  of  December,  1875, 
he  paid  for  the  use  of  the  defendant  the  sum  of  $1,963.50, 
the  amount  of  principal  and  interest  of  a  certain  note 
dated  7th  January,  1872,  due  ninety  days  after  date,  to 
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the  order  of  Nathaniel  Young  &  Co.,  for  $1,500,  with  in- 
terest at  the  rate  of  two  per  cent,  per  month  until  paid, 
and  which  said  note  was  signed  by  Buell  &  Burlingame, 
and  dated  at  Central  City,  Colorado;  (2)  that  on  or  about 
the  3d  day  of  August,  1872,  the  said  defendant  promised 
and  agreed  with  this  plaintiff  to  pay  said  note  and  the 
whole  thereof  for  valuable  consideration;  (3)  that  said 
defendant,  Anna  M.  Buell,  and  this  plaintiff  were  makers 
of  said  note;  (4)  that  the  said  defendant,  Anna  M.  Buell> 
failed  to  pay  said  note,  or  any  part  thereof,  except  the 
sum  of  $600,  by  the  indorsements  as  agreed,  and  this 
plaintiff  was,  on  said  15th  day  of  December,  1875,  forced 
and  compelled  to  pay  it  to  the  said  Nathaniel  Young  & 
Co.,  together  with  the  interest  thereon,  amounting  to  the 
said  sura  of  $1,963.50."  Defendant,  answering  the  com- 
plaint, admits  that  she  made  and  delivered  to  the  plaintiff 
the  three  promissory  notes  referred  to  in  the  first  three 
causes  of  action,  but  denies  that  each,  or  either  of  them, 
remain  wholly  due  or  unpaid;  alleges  that  on  the  4th  day 
of  August,  1873,  she  made  an  assignment  for  the  benefit 
of  her  creditors,  of  which  plaintiff  was  one,  and  charges, 
upon  information  and  belief,  that  Thomas  H.  Potter,  her 
assignee  under  said  assignment,  paid  to  plaintiff  at  least 
thirty  per  cent,  of  the  amount  of  said  notes,  early  in  the 
month  of  February,  1874,  which  amount  should  be  cred- 
ited upon  said  notes.  For  answ^er  to  the  fourth  cause  of 
action  the  defendant  alleged  that  the  several  supposed 
causes  of  action  in  said  fourth  cause  mentioned  did  not, 
nor  did  any  of  them,  or  any  part  thereof,  accrue  to  the 
plaintiff  at  any  time  within  six  years  next  before  the 
commencement  of  this  action;  denied  that  she  undertook 
or  promised  the  plaintiff  to  pay  him  all  or  any  or  either 
of  said  sums  of  money  in  said  cause  specified,  or  any  part 
thereof;  denied  that  plaintiff,  at  any  time,  paid,  for  her 
use  and  at  her  request,  the  sum  of  $1,963.50,  or  any  other 
sum,  to  Nathaniel  Young  &  Co.,  or  to  their  order;  denied 
that  plaintiff  was  forced  or  compelled  to  pay  said  Young 
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&  Co.,  or  to  any  one  else,  said  sum  of  $1,963.50,  or  any 
part  thereof;  denied  that  she  agreed  at  any  time  to  pay 
plaintiff  the  note  mentioned  in  said  fourth  cause  of  ac- 
tion, or  any  part  thereof.  Plaintiff,  replying  to  defend- 
ant's answer,  alleged  that  it  was  not  true,  as  alleged  in 
said  answer,  that  the  fourth  cause  of  action  accrued  more 
than  six  years  prior  to  the  commencement  of  the  action. 
There  is  no  contest  as  to  the  notes  mentioned  in  the  first 
three  causes  of  action,  except  as  to  the  claim  of  defend- 
ant that  the  amount  which  the  plaintiff  was  entitled  to 
receive  from  the  proceeds  of  the  assets  assigned  to  Potter 
by  defendant,  on  account  of  her  indebtedness  on  said 
notes,  should  be  credited  thereon.  The  evidence  shows 
that  plaintiff  and  defendant,  as  partner  under  the  firm 
udjne  of  Buell  &  Burlingame,  made  their  promissory  note 
to  Nathaniel  Young  &  Co.  on  the  7th  day  of  June,  1872, 
payable  ninety  days  after  date,  with  interest  at  two  per 
cent,  per  month  until  paid;  that  on  or  about  the  3d  day 
of  August,  1872,  said  partnership  was  dissolved  by  the 
plaintiff  selling  his  interest  in  the  partnership  property 
to  the  defendant,  and  that  defendant,  in  consideration  of 
such  sale,  agreed  with  the  plaintiff  to  pay  said  note,  and 
a  certain  note  to  Silas  B.  Hahn  for  $1,000,  made  and 
signed  by  the  plaintiff  and  the  defendant  on  the  14th  day 
of  March,  1872,  payable  ninety  days  after  date;  and  de- 
fendant also  agreed  to  pay  all  other  indebtedness  of  said 
firm;  that  on  August  4,  1873,  the  defendant  made  a  vol- 
untary assignment  of  all  her  property  to  Thomas  H.  Pot- 
ter, as  trustee,  in  trust  for  the  benefit  of  all  her  creditors 
pro  rata;  that,  at  the  time  this  assignment  wras  made, 
the  note  made  to  Young  &  Co.  for  Si, 500,  and  the  note 
made  to  Silas  B.  Hahn  for  $1,000,  had  not  been  paid;  that 
said  trustee  realized  from  the  assets  of  the  said  trust 
estate  an  amount  sufficient  to  pay  thirty  per  cent,  of  the 
assignor's  indebtedness;  that  the  amount  of  the  proceeds 
of  said  assets  that  plaintiff  was  entitled  to  receive  upon 
the  three  notes  he  held  against  the  defendant  was  applied 
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by  the  assignee,  under  the  direction  of  the  plaintiff,  upon 
the  said  notes  to  Young  &  Co.  and  to  Hahn;  that  the 
plaintiff,  about  the  15th  day  of  December,  1875,  and  prior 
thereto,  paid  to  the  holder  of  said  note  to  Young  &  Co., 
and  in  full  payment  thereof,  the  sum  of  $1,963.50.  The 
case  was  tried  to  the  court,  and  the  court  rendered  judg- 
ment therein  on  the  1st  day  of  May,  1880,  in  favor  of  the 
plaintiff  and  against  the  defendant,  for  the  sum  of 
$5,777.75. 

Mr.  L.  C.  Rockwell,  for  plaintiff  in  error. 

Messrs.  B.  M.  and  0.  J.  Hughes,  for  defendant  in 
error. 

Rising,  C.  The  first  seven  assignments  of  error  relate 
to  the  sufficiency  and  relevancy  of  the  evidence  introduced 
by  the  plaintiff  upon  the  question  of  the  payment  by  him 
of  the  note  to  Young  &  Co.,  and  these  assignments  may 
all  be  considered  together,  as  they  are  based  upon  the 
rulings  of  the  court  in  admitting  proof  of  such  payment, 
and  in  refusing  to  strike  out  such  proof  on  motion. 
It  being  contended  by  the  plaintiff  in  error  that  the  tes- 
timony asked  to  be  stricken  out  is  immaterial,  and  not 
pertinent  to  the  issues  made,  we  will  first  ascertain  what 
issues,  relating  to  the  fourth  cause  of  action,  are  made 
by  the  pleadings.  The  material  allegations  of  the  com- 
plaint as  to  this  cause  of  action  are  that  on  or  about  the 
3d  day  of  August,  1872,  the  defendant,  for  a  valuable 
consideration,  agreed  with  the  plaintiff  to  pay  a  certain 
note  made  by  the  plaintiff  and  defendant  to  the  order  of 
Nathaniel  Young  &  Co.,  on  June  7,  1872,  for  $1,500,  due 
ninety  days  after  date,  with  interest  at  two  per  cent,  per 
month  until  paid;  that  the  defendant  failed  to  pay  said 
note,  or  any  part  thereof,  except  the  sum  of  $600;  that 
on  or  about  the  15th  day  of  December,  1875,  he  paid,  for 
the  use  of  the  defendant,  to  the  order  of  Nathaniel  Young 
&  Co.,  the  sum  of  $1,963. 50 ^on  account  of  the  principal 
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and  interest  due  on  said  note.  An  examination  of  the 
answer  will  show  that  there  is  no  issue  raised  upon  any 
material  fact  alleged.  The  answer  does  not  deny  that 
defendant  agreed  to  pay  said  note,  but  denies  that  she 
agreed  to  pay  it  to  the  plaintiff.  This  cannot  be  treated 
as  a  denial  of  the  allegation.  The  answer  does  not  deny 
that  defendant  failed  to  pay  said  note,  but  denies  that 
plaintiff  was  forced  or  compelled  to  pay  the  same,  as 
alleged  in  the  complaint.  We  do  not  think  the  allega- 
tion in  the  complaint,  that  plaintiff  was  forced  and 
compelled  to  pay  said  note,  is  a  material  allegation. 
The  complaint  stated  a  cause  of  action  without  this 
allegation.  If,  applying  the  law  to  the  evidence,  it  ap- 
pears that  the  plaintiff  was  authorized  to  make  the 
payment  when  he  did,  that  is  all  that  is  necessary  to  en- 
able him  to  base  his  cause  of  action  thereon.  He  was 
not  required  to  wait  until  he  was  forced  or  compelled  by 
legal  proceedings  to  make  such  payment.  The  answer 
does  not  deny  that  plaintiff,  on  or  about  December  15, 
1875,  paid  to  the  order  of  Nathaniel  Youug  &  Co.  the 
sum  of  $1,963.50  for  the  use  of  defendant,  but  denies 
that  such  sum  was  so  paid  for  the  use  and  at  the  request 
of  defendant.  This  amounts  to  an  admission  of  the  pay- 
nfient  as  alleged,  but  denies  that  such  payment  was  made 
at  the  request  (^  the  defendant. 

The  question  whether  the  fourth  cause  of  action  is 
barred  by  the  statute  of  limitations  may  be  treated  under 
the  eighth  assignment  of  error.  It  is  contended  by  coun- 
sel for  plaintiff  in  error  that  the  statute  commenced  to 
run  from  the  time  when  the  Young  &  Co.  note  became 
due  and  payable,  and  this  contention  is  based  upon  the 
theory  that,  as  the  agreement  between  plaintiff  and  de- 
fendant as  to  the  time  when  defendant  was  to  pay  the 
note  is  indefinite,  it  should  be  held  that  such  payment 
was  to  be  made  upon  the  maturity  of  the  note.  We  do 
not  think  the  point  made  in  the  argument  has  any  bear- 
ing upon  the  question  in  this  case.     The  agreement  be- 
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tween  the  plaintiff  and  defendant  created  new  relations 
between  them,  and,  as  between  them,  the  plaintiff  be- 
came the  surety  of  the  defendant  for  the  payment  of  the 
Young  &  Co.  note.  Smith  v.  SheMen,  35  Mich.  42-48; 
Colgrove  v.  TallmaUy  67  N.  Y.  95.  A  cause  of  action,  by 
a  surety  against  a  principal,  does  not  accrue  until  pay- 
ment made  by  the  surety.  Ang.  Lim.  §  131,  and  cases 
cited;  Brandt,  Sur.  §  176,  and  cases  cited.  The  evidence 
shows  that  the  action  was  not  barred  by  the  statute. 
It  is  also  urged  that  the  judgment  for  $5,777.75  is  for 
too  large  an  amount,  in  that  there  should  have  been 
credited  upon  the  notes  mentioned  in  the  first  three 
causes  of  action  the  sum  of  thirty  per  cent,  of  the  amount 
due  thereon,  being  the  sum  realized  from  the  assets 
assigned  to  Potter  by  defendant.  The  evidence  shows 
that  the  sum  which  defendant  in  error  was  entitled  to 
receive  from  the  estate  assigned  to  Potter,  by  the  plaint- 
iff in  error,  on  account  of  said  three  notes,  was,  under 
the  direction  of  defendant  in  error,  applied  on  the  Hahn 
and  Young  &  Co.  notes,  during  the  life  of  said  notes,  so 
that  plaintiff  in  error  had  the  full  benefit  of  the  amount 
80  paid  by  her  assignee;  and  not  only  so,  but  as  to  the 
amount  of  $600  paid  on  the  Young  &  Co.  note  such  pay- 
ment stopped  interest  on  that  amount  at  two  per  cent, 
per  month,  when,  if  it  had  been  credited  on  the  notes 
held  by  defendant  in  error,  it  would  have  stopped  inter- 
est at  one  per  cent,  per  month.  The  plaintiff  in  error 
has  not  sustained  any  damage  by  reason  of  such  applica- 
tion of  the  proceeds  of  the  assigned  estate.  There  is  no 
merit  in  the  point  made  by  counsel  for  plaintiff  in  error, 
that  two  judgments  were  rendered  in  this  case  upon  the 
same  causes  of  action.  The  record  shows  but  one  entry 
relating  to  the  default  of  the  defendant,  and  that  is  an 
entry  of  judgment  by  default  on  the  13th  day  of  Janu- 
ary, 1880.  On  the  17th  day  of  January,  1880,  a  stipula- 
tion between  the  parties  was  filed,  providing  that  the 
court  might  set  aside  the  default  theretofore  entered  in 
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the  case,  and  on  the  19th  day  of  January,  1880,  on  motion 
of  the  defendant,  and  in  pursuance  of  said  stipulation,  it 
was  ordered  by  the  court  ''that  the  default  heretofore 
entered  herein  against  the  said  defendant  be,  and  the 
same  hereby  is,  vacated  and  set  aside,  and  leave  is  granted 
•  the  said  defendant  to  answer  the  complaint  herein  forth- 
with." The  defendant  answered,  and  went  to  trial,  and 
judgment  was  rendered  against  her  upon  such  trial.  We 
have  no  doubt  but  that  the  judgment  by  default  was  set 
aside  by  the  proceedings  had,  but,  if  it  were  not  so,  we 
should  not  reverse  this  judgment,  or  interfere  with  it  in 
any  way,  on  account  of  such  prior  judgment,  but  leave 
the  party  to  such  relief  as  the  facts  would  entitle  her  to 
in  a  direct  proceeding  to  avoid  either  of  said  judgments. 
To  permit  the  plaintiff  in  error  to  raise  any  question 
based  upon  the  action  of  the  court  in  setting  aside  the 
default  entered  would,  under  the  circumstances  of  this 
case,  be  wholly  unwarranted. 
The  judgment  should  be  affirmed. 

De  France  and  Stallcup,  CC.  ,  concur. 

Per  Curiam.  For  the  reasons  assigned  in  the  fore- 
going opinion  the  judgment  of  the  district  court  is 
affirmed.  Affirmed. 


tf«_fi3ii  Wisdom  et  al.  v.  People. 

r.  On  the  trial  of  an  indictment  for  burglary,  an  accomplice,  as  a  wit- 
ness for  the  prosecution,  after  testifying  that  he  told  M.  where  the 
jewelry  was  that  was  taken,  was  asked  if  he  went  with  ^.  to  show 
him  where  the  jewelry  was.  Held  not  objectionable  on  the  ground 
*'that  the  declarations  of  one  of  several  persons  engaged  in  a  com- 
mon unlawful  purpose  are  not  admissible  against  the  others  if 
made  after  the  completion  of  the  unlawful  purpose." 

2.  An  instruction  that,  '*to  render  proof  of  an  alibi  satisfactory,  the 
evidence  must  cover  the  whole  time  of  the  transaction  in  question. 
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so  as  to  render  it  impossible  that  the  defendant  setting  up  such  de- 
fense could  have  committed  the  act,"  held  liable  to  mislead  the 
jury,  and  ground  for  new  trial. 
8.  An  instruction  that  '*  an  accomplice  is  a  competent  witness,  and  if 
the  jury,  weighing  the  probabilities  of  his  evidence,  think  him 
worthy  of  belief,  a  conviction,  supported  by  such  testimony  alone, 
is  legal,"  is  correct,  the  jury  being  further  instructed  that  '*  evi- 
dence from  an  accomplice  should  be  received  with  great  caution." 

m 

Errcn^  to  Criminal  Court  of  Lake  County. 

The  facts  are  stated  in  the  opinion. 

Messrs.  N.  Roluns  and  Taylor,  Ashton  and  Taylor, 
for  plaintiffs  in  error. 

Alvin   Marsh,    Attorney-Gteneral,   for  defendant  in 
error. 

Rising,  C.  Plaintiffs  in  error  and  one  Walter  Beal 
were  jointly  indicted  for  burglary.  A  severance  was  had 
as  to  Walter  Beal,  and  the  plaintiffs  in  error  were  tried 
together  and  convicted.  Twelve  errors  are  assigned. 
The  first  and  second  relate  to  proceedings  had  before  the 
commencement  of  the  trial,  and  are  not  relied  on  in 
the  argument.  The  other  errors  will  be  considered  in 
the  order  which  counsel  have  argued  them.  On  the  trial 
Walter  Beal  was  made  a  witness  for  the  prosecution,  and 
he  testified  that  he  told  Joe  Measures  where  the  jewelry 
was  that  was  taken.  Thereupon  he  was  asked  if  he  went 
with  Measures  to  show  him  where  the  jewelry  was.  This 
question  was  objected  to,  and  the  court  permitted  the 
witness  to  answer,  and  upon  this  ruling  the  third  assign 
ment  is  based.  Joseph  Measures  was  a  witness  for  the 
prosecution,  and,  after  testifying  that  Beal  had  acknowl- 
edged that  he  knew  where  the  jewelry  was,  was  asked 
what  he  did  with  Beal  after  such  acknowledgment.  This 
question  was  objected  to,  and  the  court  permitted  the 
witness  to  answer,  and  upon  this  ruling  the  sixth  assign- 
ment is  based.     These  assignments  are  argued  together. 
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and  the  objection  to  the  questions  asked  is  "  that  the 
declarations,  confessions  or  admissions  of  one  of  two  or 
more  persons  who  are  shown  to  have  been  engaged  in  a 
common  unlawful  purpose  are  not  admissible  in  evidence 
against  the  others,  if  made  after  the  completion  of  the 
unlawful  purpose. "  Neither  of  the  questions  asked  called 
for  an  answer  which  could  possibly  come  within  the  rule 
contended  for  by  counsel,  and  the  answers  actually  given 
were  unobjectionable.  Upon  the  cross-examination  of 
Beal  he  stated  that  the  first  time  he  accused  plaintiffs  in 
error  of  being  implicated  in  the  robbery  was  after  he  was 
arrested  and  placed  in  jail,  and  that  he  made  this  first 
statement  to  Mr.  Hall,  who  was  his  attorney.  He  was 
then  asked  what  Mr.  Hall  said  to  him  that  caused  him  to 
implicate  plaintiffs  in  error.  This  question  was  objected 
to  on  the  ground  that  the  statement  was  a  privileged 
communication,  and  the  objection  was  sustained  by  the 
court,  and  upon  this  ruling  the  fourth  assignment  is 
based.  The  fifth  assignment  is  as  follows:  **  The  court 
erred  in  refusing  to  permit  defendants  below  to  show 
that  Mr.  Hall  had  stated  to  the  witness  Beal  that  he  had 
made  arrangements  with  the  district  attorney  to  let  the 
witness  go  if  he  would  implicate  and  convict  defendants 
below."  This  evidence  was  objected  to  on  same  ground 
as  the  objection  to  the  last  question.  The  fourth  and 
fifth  assignments  were  considered  together  by  counsel  in 
their  argument. 

We  do  not  think  the  objection  urged  against  the  ad- 
mission of  the  testimony  is  well  taken;  but  the  proof,  if 
relevant  at  all,  was  relevant  for  the  purpose  of  showing 
what  inducements  were  at  any  time  held  out  to  the  wit- 
ness to  get  him  to  implicate  others  in  the  burglary  with 
which  ho  was  connected,  and  if  the  exclusion  of  such 
proof  at  that  time  was  error,  the  defendants  by  their  sub- 
sequent action  in  objecting  to  the  introduction  of  proof 
of  the  same  matter  are  estopped  from  now  urging  such 
error.     Upon  the  redirect  examination  of  Beal  he  was 
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asked  whether  Hall  held  out  any  inducements  to  him  to 
implicate  the  defendants.  To  this  question  the .  defend- 
ants objected,  and  the  objection  was  sustained.  The  wit- 
ness was  then  asked  to  state  all  that  Hall  said  to  him, 
and  this  question  was  objected  to,  and  the  objection  sus- 
tained. The  objection  made  to  these  questions  by  the 
defendants  was  that  the  matter  was  the  same  that  the 
court  had  before  ruled  out.  The  defendant  Kobert  Wis- 
dom testified,  in  his  own  behalf,  that  on  the  evening  of 
the  5th  day  of  May  he  went,  in  company  with  John  and 
Tom  Robinson,  to  the  pawn-oflBce  of  Ben  Davis  for  the 
purpose  of  borrowing  money  to  get  out  of  town;  and 
John  and  Tom  Robinson  each  testified  that  they  went 
with  Wisdom  to  the  loan-oflSce  of  Ben  Davis  on  the 
evening  of  May  5th,  and  that  Wisdom  borrowed  money 
there.  Ben  Davis  testified  that  Wisdom,  with  two  col- 
ored boys,  was  in  his  establishment  on  the  evening  of 
May  5th,  in  the  neighborhood  of  6  o'clock^  and  he  was 
then  asked  whether  Wisdom  borrowed  any  money  from 
him.  This  question  was  objected  to  by  the  district  at- 
torney, and  the  objection  sustained,  and  upon  this  ruling 
the  seventh  assignment  is  based.  Counsel  for  plaintiffs 
in  error  base  their  argument  in  support  of  this  assign- 
ment upon  the  gi'ound  that  the  testimony  offered  was 
corroborative  of  facts  testified  to  by  defendant  Wisdom 
and  the  Johnsons;  but,  if  such  facts  were  immaterial  and 
irrelevant,  then  it  was  not  error  to  exclude  further  testi- 
mony of  the  same  kind.  The  only  material  fact  in  the 
testimony  of  the  Johnsons  and  the  testimony  of  Davis 
related  to  the  cUibi  attempted  to  be  proved,  and  we  fail 
to  see  how  the  excluded  testimony  of  Davis  had  any 
bearing  upon  that  question.  The  court  gave  the  follow- 
ing instruction  to  the  jury:  *^An  accomplice  is  a  com- 
petent witness,  and  if  the  jury,  weighing  the  probabilities 
of  his  evidence,  think  him  worthy  of  beUef,  a  conviction, 
supported  by  such  testimony  alone,  is  legal."  The  ninth 
assignment  is  based  upon  the  giving  of  this  instruction. 
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The  defendants  requested  the  court  to  instruct  V^^  jury- 
as  follows:  **The  testimony  of  an  accomplice  in  a  crime 
is  not  sufficient  on  which  to  find  a  verdict  of  guilty,  un- 
less such  testimony  is  corroborated  in  a  material  respect 
by  the  testimony  of  witnesses  not  connected  with  the  al- 
leged offense."  .  And  defendants  requested  the  court  to 
further  instruct  the  jury  as  follows:  **A  conviction  can- 
ndt  be  had  upon  the  uncorroborated  testimony  of  an  ac- 
complice." The  eleventh  assignment  is  based  upon  the 
refusal  of  the  court  to  give  said  instructions.  Counsel 
have  argued  the  ninth  and  eleventh  assignments  to- 
gether. There  is  no  rule  of  law  requiring  the  ti'ial  judge 
to  instruct  the  jury  to  acquit  the  accused  in  case  his 
guilt  is  established  only  by  the  unsupported  testimony  of 
an  accomplice.  Solander  v.  People,  2  Colo.  48-67;  In- 
goUs  V.  State,  48  Wis.  64Y;  People  v,  Haynes,  55  Barb. 
450;  Allen  v.  State,  10  Ohio  St.  289;  Earll  v.  People,  7B 
111.  329.  In  Earll  x\  People  an  instruction  was  given 
identical  in  substance  with  the  instruction  in  this  case 
upon  which  the  ninth  assignment  is  based,  and  the  in- 
struction was  sustained.  In  State  v,  Stebbins,  29  Conn. 
463,  473,  it  is  held  that  a  conviction  may  be  had  on  the 
uncorroborated  testimony  of  an  accomplice,  but  that  it  is 
the  duty  of  the  court  to  caution  the  jury  as  to  the  weight 
to  be  given  to  such  testimony.  This  is  as  far  as  the  later 
cases  go,  and  in  the  case  at  bar  the  court  instructed  the 
jury  that  ''evidence  from  an  accomplice  should  be  re- 
ceived with  great  caution,"  and,  in  giving  this  instruc- 
tion, the  court  performed  its  whole  duty  in  regard  to  that 
matter.  The  court  instructed  the  jury  upon  the  law  re- 
lating to  an  aZi6i  as  follows:  **The  jury  are  further  in- 
structed that  in  this  case  what  is  known  in  law  as  an 
*  alibi '  —  that  is,  that  the  defendants  were  at  another 
place  at  the  time  the  crime  charged  in  the  indictment 
was  committed  —  is  in  part  relied  on  by  the  defendants. 
To  render  the  proof  of  an  alibi  satisfactory,  the  evidence 
must  cover  the  whole  time  of  the  transaction  in  question, 
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so  as  to  render  it  impossible  that  the  defendants  setting 
up  such  defense  could  have  committed  the  act."    The 
court  committed  no  error  in  charging  the  jury  that,  '*  to 
render  the  proof  of  an  aXihi  satisfactory,  the  evidence 
must  cover  the  whole  time  of  the  transaction  in  ques- 
tion," and  whether  the  qualifying  language  following 
this  part  of  the  instruction  states  a  correct  legal  proposi- 
tion or  not  depends  upon  its  application  to  that  part  of 
the  instruction  last  quoted.     It  seems  to  us  that  the 
words,  **so  as  to  render  it  impossible  that  the  defendants 
setting  up  such  defense  could  have  committed  the  act," 
relate  exclusively  to  the  completeness  with  which  the 
wliole  time  must  be  covered  by  the  evidence;  and  if  they 
do,  then  they  state  a  correct  legal  proposition.  Briceland 
V.  Com.  74  Pa.  St.  463,  469;  Ware  v.  State,  67  Ga.  349; 
Landis  v.  State,  70  Ga.  651;  Miller  v.  People,  39  111.  457, 
464.  But  if  the  language  so  used  relates  to  the  sufficiency 
of  the  proof  of  the  alibiy  then  the  instruction  is  errone- 
ous, in  that  it  requires  a  greater  degree  of  proof  than 
might  be  sufficient  to  create  a  reasonable  doubt  of  the 
guilt  of  the  accused;  for  while  such  testimony  might  not 
1x5  sufficient  to  show  that  it  was  impossible  for  the  de- 
fendants to  have  been  present  at  the  commission  of  the 
burglary,  it  still  might  have  been    sufficient  to  have 
raised  a  doubt  in  the  minds  of  the  jury  as  to  whether 
tliey  were  present  or  not,  and  such  doubt  might  have 
oi-eated  a  reasonable  doubt  as  to  their  guilt.     Defendants 
should  not  be  deprived  of  the  benefit  of  such  doubt. 
Kent  V.  People,  8  Colo.  584;  Chappel  v.  State,  7  Cold.  92^, 
94;  Walters  v.  State,  39  Ohio  St.  215,  217;  State  v.  Har- 
din, 46  Iowa,  623,   628;  Pollard  v.  State,  53  Miss.  410, 
421;  State  V.  Waterman,  1  Nev.  543;  Stuart  v.  People, 
42  Mich.  255,  260;  West  v.  State,  48  Ind.  483,  487;  Adams 
V.  State,  42  Ind.  373.     While  we  think  the  qualifying 
language  relates  to  the  alibi,  and  not  to  the  amount  of 
proof  necessary  to  establish  the  defense,  and  that  it  is 
improbable  that  defendants  have  been  injured  by  the  in- 
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struction  through  a  misconception  of  its  meaning  by  the 
jury,  still  we  cannot  say  that  they  could  not  have  been 
so  injured,  and  for  this  reason  we  think  a  new  trial 
should  be  had.  Sullivan  v.  People^  31  Mich.  1-4.  As 
the  twelfth  assignment  of  error  raises  no  questions  that 
will  be  likely  to  arise  upon  a  retrial  of  the  case,  we .  do 
not  deem  it  necessary  to  pass  upon  the  rulings  therein 
assigned  for  error. 
The  judgment  should  be  revei^sed. 

De  France  and  Stallcup,  CC,  concur. 

Per  Curiam.  For  the  reasons  assigned  in  the  forego- 
ing opinion  the  judgment  of  the  criminal  court  is  re- 
versed and  cause  remanded  for  a  new  trial. 

Reversed. 


"a  27?     '        MORGENSON  V.    MmDLESEX  MINING  &  MILLING  CO. 

1.  XJDder  Revised  Statutes  of  United  States,  sectione  2322,  2336,  defining 

the  rights  of  junior  and  senior  locators  of  cross- vei us,  where  a  jun- 
ior mining  location  crosses  a  senior  location,  and  th«  veins  therein 
are  cross- veins,  the  junior  locator  is  entitled  to  all  the  ore  found  in 
his  vein  within  the  side  lines  of  the  senior  location,  except  at  the 
space  of  intersection  of  the  two  veins;  and  the  junior  locator  has 
a  right  of  way  for  the  piypose  of  excavating  and  taking  away  the 
mineral  contained  in  the  cross-vein. 

2.  In  an  action  to  recover  the  value  of  certain  ore,  the  defendant 

pleaded  in  defense  that  he  had  taken  the  ore  from  his  own  vein, 
the  Silver  Bell,  which  crossed  the  vein  of  the  plaintiff  J^nown  aa 
the  Butler  vein,  and  the  court  refused  to  allow  proof  that  the  Silver 
Bell  vein  entirely  crosses  the  Butler  vein.  Held,  that  the  fact  that 
there  were  two  such  veins  as  the  Silver  Bell  and  the  Butler  was 
necessarily  involved  in  the  proof  of  the  fact  alleged  in  the  answer, 
and  such  proof  was  improperly  refused. 
8.  Under  Session  Laws  of  1879,  page  170,  providing  that  a  scroll  affixed 
to  any  writing  by  way  of  seal  constitutes  a  private  seal,  having  the 
same  effect  and  obligation,  to  all  intents,  as  if  said  instrument  were 
sealed,  a  bill  of  exceptions  signed  by  a  judge,  with  the  letters 
'*L.  s.,"  included  in  brackets,  placed  immediately  after  his  name, 
is  sealed  in  compliance  with  the  law  requiring  bills  of  exceptions 
to  be  scaled. 
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Appeal  from  District  Court  of  San  Miguel  County. 

Messrs.  Montague  and  Fitch,  L.  F.  Holungsworth 
and  S.  Slessinger,  for  appellant. 

*   Messrs.  Taylor  and  Ingersoll,  for  appellee. 

EisiNG,  C.  This  action  was  brought  by  the  appellee 
against  the  appellant  to  recover  the  value  of  certain  ore 
which  it  alleged  had  been  taken  from  the  Butler  lode 
mining  claim  by  defendant,  and  that  said  claim  was 
owned  by,  and  was  in  the  possession  of,  the  plaintiff  at 
the  time  said  ore  was  so  taken.  The  defendant  placed 
his  defense  upon  the  alleged  ownership  of  the  Silver  Bell 
lode  mining  claim  by  him,  and  that  the  Silver  Bell  lode 
or  vein  crosses  the  Butler  lode  or  vein,  and  that  the  ore 
alleged  to  have  been  taken  out  by  him  was  taken  out  of 
the  Silver  Bell  lode  or  vein,  and  that  no  part  thereof  was 
taken  from  the  Butler  lode  or  vein,  or  from  any  of  its 
dips,  spurs  or  angles,  or  from  any  vein  parallel  to  said 
Butler  vein.  The  Butler  claim  was  located  prior  to  the 
location  of  the  Silver  Bell  claim.  The  foregoing  state- 
ment of  the  pleadings  is  sufficient  for  a  proper  under- 
standing of  the  questions  raised  by  the  errors  assigned. 
The  defendant  was  examined  as  a  witness  in  his  own 
behalf,  and,  as  such  witness,  was  asked  the  following 
question:  **I  will  ask  you  whether  this  Silver  Bell  vein 
crosses  the  Butler, —  whether  it  is  a  cross- vein  crossing 
the  Butler  lode? "  This  question  was  objected  to  by  coun- 
sel for  plaintiff,  and  the  objection  sustained  by  the  court. 
And  thereupon  defendant,  by  his  counsel,  then  offered  to 
prove,  by  said  witness,  *^  that  the  Silver  Bell  vein,  of  the 
Silver  Bell  lode,  entirely  crosses  the  Butler  claim  and 
the  Butler  vein,  and  extends,  and  can  be  readily  traced, 
across  said  Butler  claim  and  vein,  and  at  a  distance  far 
beyond  that,  continuously  from  the  west  end  of  the  Silver 

Bell  lode  to  a  distance  far  beyond  the  Butler  claim." 
Vol.  XI— 13 
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This  offer  was  denied  by  the  court,  and  to  this  ruling  the 
defendant  excepted. 

It  is  contended  by  appellee,  in  support  of  the  ruling  of 
the  court,  that  the  offer  was  not  full  enough,  in  that  it 
assumed  the  existence  of  a  Butler  lode  or  vein,  and  that 
the  proof  offered  did  not  go  to  show  the  existence  of  two 
separate  and  distinct  veins  known  as  the  ** Silver  Bell" 
vein  and  the  "Butler"  vein.  We  do  not  think  this 
objection  well  taken.  The  offer  was  to  prove  a  fact  al- 
leged in  the  answer,  and  the  proof  of  such  fact  neces- 
sarily embraced  the  showing  of  two  separate  veins.  But, 
if  this  were  not  so,  can  appellee  consistently  say  that  the 
location  certificates  of  the  location  of  the  Butler  lode, 
introduced  in  evidence,  are  not  sufficient  proof  of  the  ex- 
istence of  such  lode  upon  which  to  base  the  offer  made? 

But  it  is  evident  from  the  pleadings  and  the  argument 
of  counsel  that  the  main  objection  to  the  introduction  of 
this  proof  was  based  upon  its  irrelevancy  and  immateri- 
ality, under  the  construction  of  sections  2322  and  2336  of 
the  Revised  Statutes  of  the  United  States  which  counsel 
for  appellee  claim  should  be  given  to  said  sections.  It  is 
also  evident  that  the  exclusion  of  this  proof,  and  the  re- 
fusal of  the  court  to  give  an  instruction  asked  by  the 
defendant,  to  the  effect  that  the  ore  in  a  located  vein 
which  crosses  another  vein,  upon  which  another  and 
prior  location  has  been  made,  belongs  to  the  owner  of  the 
cross- vein,  was  based  upon  a  construction  of  said  sections 
which  would  exclude  the  owner  of  such  junior  location 
from  any  rights  of  ownership  in  the  ore  found  in  such 
cross- vein  within  the  surface  boundaries  of  the  senior 
location.  Since  the  trial  of  this  case  in  the  court  below 
this  court  has  passed  upon  the  main  question  presented 
by  this  appeal,  holding  that,  when  a  junior  mining  loca- 
tion crosses  a  senior  location,  and  the  veins  therein  are 
cross-veins,  the  junior  locator  is  entitled  to  all  the  ore 
found  on  his  vein  within  the  side  lines  of  the  senior  loca- 
tion except  at  the  space  of  intersection  of  the  two  veins. 


In  such  a  case  a  junior  locator  has  a  right  of  way  for  the 
purpose  of  excavating  and  taking  away  the  mineral  con- 
tained in  the  cross- vein.     Branagan  v.  Dulaney*  8  Colo. 
'  408;  Lee  v.  Stdhl,  9  Colo.  208-210.    Under  this  construc- 

tion of  sections  2322  and  2336,  the  court  erred  in  its  rul- 
I  ing  refusing  to  permit  the  defendant  to  prove  that  the 

I  Silver  Bell  vein  of  the  Silver  Bell  claim  crossed  the  Butler 

claim  and  the  Butler  vein,  and  extended  to  a  distance  far 
beyond  the  Butler  claim.  The  evidence  was  competent 
and  material  for  the  purpose  of  showing  that  the  Silver 
Bell  vein,  from  which  defendant  extracted  the  ore  in  con- 
troversy, was  a  cross- vein  extending  entirely  across  the 
Butter  claim.  The  instruction  asked  by  defendant,  and 
refused  by  the  court,  does  not  state  the  law  fully,  in  that 
it  fails  to  except,  from  the  ownership  by  the  owner  of  the 
cross- vein  of  the  ore  found  therein,  the  ore  found  in  the 
space  of  intersection  of  the  two  veins.  This  point  was 
not  raised  upon  the  argument  by  counsel  for  appellee, 
but  the  question  was  discussed  upon  the  broad  proposi- 
tion that  the  senior  locator  is  entitled  to  all  the  ore  in 
such  cross- veins. 

It  is  contended  by  counsel  for  appellee  that  the  bill  of 
exceptions  is  not  sealed,  and  that  for  this  reason  such  bill 
cannot  be  considered  by  this  court.  The  bill  is  signed  by 
the  district  judge,  and  the  letters  **l.  s.,"  inclosed  in 
brackets,  are  placed  immediately  after  the  name  of  the 
judge.  The  law  requiring  a  bill  of  exceptions  to  be 
sealed  does  not  contemplate  the  adoption  by  the  judge 
signing  such  bill  of  a  seal  other  than  or  different  from 
the  private  seal  of  such  judge,  and  a  bill  of  exceptions 
sealed  by  the  judge  with  his  private  seal  is  sealed  in 
compliance  with  the  law.  Under  the  provisions  of  an 
act  of  the  legislature,  approved  January  25, 1879,  a  scroll 
affixed  to  any  writing,  by  way  of  seal,  will  constitute  a 
private  seal,  having  the  same  effect  and  obligation,  to  all 
intents,  as  if  said  instrument  were  sealed.  Sess.  Laws 
1879,  p.  170;  Widnsr  v.  Walsh,  3  Colo.  418. 


^' 
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The  objection  to  the  bill  of  exceptions  is  not  well  taken. 
The  judgment  should  be  reversed  and  a  new  trial  or- 
dered. . 

De  Prance  and  St allcup,  CC.  ,  concur. 

Per  Curiam.  For  the  reasons  assigned  in  the  forego- 
ing opinion  the  judgment  of  the  district  court  is  reversed 

and  the  cause  remanded  for  a  new  trial. 

Beversed. 


/'ia»  8^/  Hamill  v.  Ashley. 

f3g     Jl^  1.  Where  an  action  is  brought  by  two  persons  as  partners,  and  it  is 

shown  that  they  are  not  partners,  and  that  one  of  them  alone  is  the 

real  party  in  interest,  the  court  may,  under  Code  of  Civil  Procedure, 
sections  78,  81,  relating  to  amendment  of  pleadings,  deny  a  non- 
suit, and  allow  the  complaint  to  be  amended  by  striking  out  the 
name  of  the  other  party. 
2.  Defendant  wrote  to  plaintiff:  *'  It  will  be  all  right  for  you  to  do 
whatever  surveying  my  man  requires."  In  an  action  to  recover 
for  services  rendered  in  pursuance  of  this  letter,  evidence  of  any 
instructions  from  defendant  to  his  agent,  not  communicated  to 
plaintiff,  is  not  admissible. 

Appeal  from  Superior  Court  of  Denver. 

Tms  was  an  action  to  recover  for  certain  services  ren- 
dered in  surveying  certain  lands.  The  action  was  com- 
menced against  the  said  William  A.  Hamill  by  the  said 
John  K.  Ashley  and  one  Peter  O'Brien,  as  partnei-s.  It 
was  tried  to  the  court.  At  the  close  of  the  evidence  for 
plaintiffs  there,  a  motion  for  nonsuit  was  made  by  appel- 
lant, for  the  reason  that  from  the  evidence  it  appeared 
that  the  said  plaintiffs  were  not  partners,  and  that  said 
Ashley  was  the  real  party  interested  in  the  action;  where- 
upon the  court  granted  an  amendment  of  the  complaint 
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by  striking  out  the  name  of  O'Brien,  and  then  denied  the 
motion  for  nonsuit.  Appellant  excepted,  and  proceeded 
with  his  evidence  in  support  of  his  defense.  The  contro- 
verey  was  then  over  the  amount  that  Ashley  was  entitled 
to  recover  in  the  action,  it  being  contended  by  appellant 
that  he  was  not  hable  for  the  full  amount  claimed,  for 
the  reasons  that  the  charges  for  the  services  were  unrea- 
sonable, and  that  his  agent  had  transcended  his  author- 
ity in  the  premises.  Before  dealing  with  appellant's 
agent  or  undertaking  to  perform  the  services,  appellee 
Ashley  received  from  appellant  a  letter  concerning  the 
said  agent  and  services,  as  follows: 

"Georgetown,  Colo.,  May  27.  1882. 
^^ Ashley y  Esq.,  County  Surveyor,  Tabor  Block,  Denver: 
My  man,  F.  W.  Cline,  writes  me  here,  he  has  seen  you 
in  reference  to  surveying  some  four  hundred  and  forty 
acres  of  land  near  Argo.  It  will  be  all  right  to  do  what- 
ever surveying  Cline  requires,  in  addition  to  running  out 
the  lines  of  the  several  tracts  that  go  to  make  up  the  four 
hundred  and  forty  acres.  The  land  is  as  follows:  West 
half  of  southwest  quarter  of  section  2,  township  3  south, 
range  68  west;  southwest  quarter  of  northwest  quarter 
of  section  2,  township  3  south,  range  68  west;  northeast 
quarter  of  southeast  quarter  of  section  3,  township  3 
south,  range  68  west;  southeast  quarter  of  northeast 
quailier  of  section  3,  township  3  south,  range  68  west. 
This  is  the  old  Page  place.  Also  southeast  quarter  of 
southeast  quarter  of  section  3,  township  3  south,  range 
68  west;  the  east  half  of  northeast  quarter  of  section  10, 
township  3  south,  range  68  west;  the  northwest  quarter 
of  northwest  quarter  of  section  11,  township  3  south, 
range  68  west;  and  the  west  half  of  southeast  quarter  of 
section  10,  township  3  south,  range  68  west.  This  last 
eighty  acres  I  bought  from  W.  A.  Smith,  and  Mr.  Smith 
informs  me  that  there  is  a  stone  placed  in  the  ground  that 
is  in  the  exact  position  of  the  original  post  planted  when 
the  government  survey  was  made.     My  man,  Cline,  can 
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point  it  out  to  you.    If  convenieijt,  would  like  you  to 

commence  surveying  on  Tuesday  next,  the  30th  inst. 

"Yours  truly,  W.  A.  Hamill." 

And  prior  thereto  appellant  had  instructed  his  agent, 

Cline,  as  follows: 

*'  Georgetown,  Colo.,  May  1,  1882. 

"Jfr.  Fred  W.  Cline,  HamilVs  Famiy  near  Argo  — 
Dear  Sir:  *  *  *  *  Surveyor.'  You  might  ask  Mr. 
Wolcott,  or  one  of  his  clerks,  the  na,me  and  address  of 
the  county  surveyor,  then  go  and  see  him  and  have  him 
say  what  he  will  charge  per  day;  and  if  it  is  a  reasonable 
charge,  let  him  run  out  my  lines  on  the  entire  four  hun- 
dred and  forty  acres,  establishing  corners  that  cannot  be 
destroyed,  and  also  level  over  the  land,  and  ascertain  the 
best  places  to  get  ditches.  I  cannot  get  away  from  here 
for  some  days. 

"Yours  truly,  W.  A.  Hamill." 

The  court  held  that  the  appellee  was  not  bound  by  any 
instructions  to  the  agent,  Cline,  not  communicated  to 
him,  and  accordingly  excluded  all  evidence  of  that  char- 
acter, including  the  said  letter  to  Cline.  It  is  argued  for 
appellant  here,  that,  in  each  of  these  orders  and  rulings, 
the  court  erred. 

Messrs.  Morrlson  and  Filuus,  for  appellant. 

Mr.  W.  B.  Mills,  for  appellee. 

Stallcup,  C.  Section  78  of  our  Code  of  Civil  Pro- 
cedure provides  that  the  court  may,  in  furtherance  of  jus- 
tice, amend  any  pleading  by  adding  or  striking  out  the 
name  of  any  party,  or  by  correcting  a  mistake  in  any 
other  respect.  Section  81  provides  that  the  court  shall, 
in  every  stage  of  an  action,  disregard  any  error  or  defect 
in  the  pleadings  or  proceedings  which  shall  not  affect 
the  substantial  rights  of  the  parties,  and  that  no  judg- 
ment shall  be  affected  or  reversed  by  reason  thereof.  The 
order  for  the  said  amendment,  and  the  denial  of  the  said 
motion  for  nonsuit,  were  warranted  by  these  provisions. 
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The  said  letter  to  appellee  was  a  sufficient  warrant  for 
him  to  deal  with  the  agent,  Cline,  in  the  surveying  of 
these  lands,  as  one  vested  with  full  authority  therein; 
and  any  private  instructions  limiting  such  authority,  not 
communicated  to  appellee,  were  properly  excluded.  Story, 
Ag.  §  127;  Higgins  v.  Armstrong^  9  Colo.  38.  The  fact 
that  the  services  rendered  by  appellee  were  in  his  capac- 
ity of  county  surveyor  in  no  way  diminished  his  rights 
in  this  action. 

This  action  was  for  a  recovery  of  the  reasonable  value 
of  the  services  rendered  in  surveying  the  lands  described. 
There  was  some  conflict  in  the  evidence,  but  there  was 
evidence  to  sustain  the  findings  of  the  court  of  the  value 
of  the  services,  and  that  the  services  were  rendered  in 
compliance  with  the  request  made,  and  directions  given 
by  the  agent,  Cline.     The  judgment  should  be  affirmed. 

EisiNG  and  Db  France,  CC,  concur. 

Per  Curiam.  For  the  reasons  assigned  in  the  forego- 
ing opinion  the  judgment  of  the  superior  court  is  affirmed. 

Affirmed. 


Conner  v.  Root  (O'Donnell,  Intervener). 

1.  A  certificate  of  deposit  may  be  the  subject  of  gift  causa  mortis,  and 

if  delivered  by  the  donor  during  her  last  illness,  in  anticipation  of 
death,  to  a  third  person  for  the  use  of  the  donee,  the  title  passes 
upon  her  death,  though  the  certificate  is  payable  to  the  donor's 
order,  and  haS  not  been  indorsed  by  her. 

2.  Where  there  is  evidence  that  a  married  woman  made  a  gift  catuta 

mortis  to  a  person  other  than  her  husband,  evidence  that  her  ill- 
ness was  caused  by  her  husband's  ill-treatment  of  her  is  admissible 
as  tending  to  show  a  motive  and  a  reason  for  making  the  gift,  and 
so  preventing  the  property  from  descending  to  her  husband. 
;).  Under  the  statutes  a  married  woman  is  under  no  disability  as  to 
making  a  gift  causa  mortis  by  reason  of  coverture. 
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4.  In  an  action  between  the  administrator  of  a  deceased  woman  and 
one  claiming  certain  property  as  a  gift  causa  mortis  from  her,  the 
subject  of  the  litigation  being  the  Talidity  of  the  gift,  the  husband 
and  heir  of  deceased  is  not  a  competent  witness  on  behalf  of  the 
administrator  as  to  matters  occurring  before  his  wife's  death,  under 
General  Statutes  1888,  chapter  116,  section  1,  which  provides  that 
no  party  to  an  action,  or  pereon  directly  interested  in  the  event 
thereof,  shall  testify  therein  of  his  own  motion  when  any  adverse 
party  sues  or  defends  as  the  executor  or  administrator  of  any  de- 
ceased person. 

Error  to  Superior  Court  of  Denver. 

Tms  was  an  action  commenced  by  Charles  Conner,  Oc- 
tober 5,  1883,  against  Amos  H.  Eoot,  upon  an  agreement 
in  writing,  as  fc^ows: 

**  Denver,  Colorado,  May  li,  1882. 

"Whereas,  Charles  Conner  did,  on  the  18th  day  o( 
January,  1882,  deliver  and  indorse  over  to  me  one  certain 
certificate  of  deposit  issued  by  the  Colorado  National  Bank 
of  Denver  to  one  Annie  Reardon,  for  the  sum  of  $943.4:0, 
and  dated  December  23,  1881;  and  whereas,  said  certifi- 
cate of  deposit  showed  on  the  back  of  the  same  an  in- 
dorsement, appearing  to  be  the  indorsement  of  the  said 
Annie  Reardon;  and  whereas,  I  did  write-  my  name  on 
the  back  of  said  certificate  of  deposit  under  a  written 
guaranty  of  the  genuineness  of  the  signature  of  indorse- 
ment thereon,  and  did  on  said  guaranty  receive  the  said 
money  from  the  said  bank;  and  whereas,  the  said  Charles 
Conner  claims  that  the  said  money  rightfully  and  legally 
belongs  to  him,  and  desires  me  to  pay  the  same  over  to 
him;  therefore,  I  agree  that  whenever  the  said  Charles 
Conner  shall  show  that  he  is  legally  and  justly  entitled 
to  the  said  money,  and  does  legally  and  fully  secure  me 
from  all  liability  of  loss  or  legal  complication  by  reason 
of  paying  the  said  money  over  to  him,  I  will  then  pay  to 
him  the  said  money,  with  interest  thereon  at  the  rate  of 
ten  per  cent,  per  annum,  reckoned  from  the  said  date  of 
his  deUvery  to  me  of  the  said  certificate  of  deposit. 

[Signed]  "A.  H.  Roor.^ 
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The  Annie  Reardon  named  in  the  certificate  referred 
to  was  married  to  one  Hennessey,  January  1,  1882,  and 
died  early  in  the  morning  of  the  18  th  day  of  the  same 
month.  Thomas  J.  O'Donnell  was  administrator  de  bonis 
non  of  her  estate,  and  as  interveuor  in  this  action  recov- 
ered judgment  for  the  amount  named  in  said  certificate. 
Conner,  the  plaintiff,  moved  for  a  new  trial,  for  reasons 
among  which  were  the  following:  *'The  court  erred  in 
allowing  Hennessey,  the  husband  and  heir  at  law  of 
Johanna  Hennessey,  deceased,  to  testify  as  a  witness.'' 
"  The  court  erred  in  rejecting  evidence  as  to  the  motives 
which  actuated  Mrs.  Johanna  Hennessey  in  giving  her 
property  to  Mrs.  Maggie  Hunt," — which  motion  was 
denied.  When  the  deposit  was  made,  the  depositor  wrote 
her  name  in  a  book  of  the  bank  kept  for  such  purpose. 
To  that  signature  the  cashier  of  the  bank  noted  in  the 
book  at  the  time  that  she  had  a  sore  finger.  On  the  17th 
day  of  January,  1882,  said  Conner  had  this  certificate  of 
deposit  at  the  bank  with  the  name  of  the  depositor  in- 
dorsed thereon;  the  bank  declined  payment  thereon  for 
the  reason  that  the  indorsement  did  not  appear  to  be  like 
the  signature  written  in  the  book.  On  the  next  day  the 
said  Root  went  with  the  said  Conner  to  the  bank,  and 
guarantied  the  genuineness  of  the  indorsement,  and  the 
bank  then  paid  the  money  upon  it.  The  trial  was  to  the 
court.  It  seems  that  the  contest  was  over  the  genuine- 
ness of  the  indorsement.  Several  experts  gave  their 
opinion  in  evidence  that  the  indorsement  had  not  been 
made  by  the  said  depositor.  The  claim  of  Conner,  the 
plaintiff,  was  that  the  title  to  said  certificate  had  been 
legally  transferred  to  him  by  the  said  depositor,  the  payee 
therein  named,  by  gift  causa  mortis;  that  the  same  was 
accordingly  given  and  delivered  to  him  during  the  last 
sickness  of  said  payee  in  contemplation  of  death,  for  the 
payment  of  her  debts,  and  the  residue  thereof  for  Maggie 
Hunt;  and  in  the  argument  here  it  is  claimed  upon  his 
part  that  the  evidence  clearly  establishes  such  gift,  and 
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that  there  was  no  conflict  in  the  evidence  touching  the 
same;  that  no  indorsement  of  the  certificate  was  neces- 
sary in  the  premises;  that  the  court  erred  in  giving  judg- 
ment for  the  said  intervenor.  The  said  Conner,  the 
plaintiff,  and  the  said  Maggie  Hunt  were  mai'ried  after 
the  death,  and  before  the  trial.  The  evidence  touching 
the  gift  was  as  follows:  **Dr.  Blickensderfer  testified 
that  he  had  attended  the  deceased  professionally  during 
her  last  sickness;  that  he  called  upon  her  on  the  12th  day 
of  January;  that  her  mental  condition  was  then  good, — 
that  she  knew  what  she  was  saying  and  doing;  he  had 
called  on  the  8th  day  of  January, —  that  she  was  suffer- 
ing with  pain  and  fever.  The  doctor  was  asked  what 
was  the  cause  of  her  illness.  Objection  was  made  to  this 
evidence  for  that  it  was  immaterial,  which  objection  was 
sustained  by  the  court;  whereupon  the  plaintiff  offered 
to  show  by  the  witness  that  the  illness  of  the  deceased  had 
been  caused  by  the  brutal  treatment  of  her  husband  on 
the  first  night  of  their  marriage;  that  she  regarded  him 
with  horror;  that  she  called  upon  the  neighbors  to  keep 
him  from  her  presence;  that  he  had  come  into  her  room 
and  used  abusive  language  towards  her,  and  nearly 
turned  her  out  of  bed  looking  for  keys;  and  that  she 
was  in  perfect  health  when  married, —  all  of  which  was 
objected  to  for  the  same  reason,  and  the  objection  sus- 
tained. Thomas  Dooley  testified  that  he  was  brother  to 
Maggie  Hunt;  was  acquainted  with  deceased  in  her  life- 
time, and  saw  her  during  her  last  sickness;  that  his  sis- 
ter, Maggie  Hunt,  was  nursing  her;  that  he  was  at  her 
room  on  the  12th  day  of  January,  when  she  was  in  bed 
sick;  his  sister  asked  him  to  stay  while  she  went  down 
street  for  a  bed-pan,  which  he  did.  Conner,  the  plaintiff, 
came  in  while  he  was  there.  Deceased  said  she  was  glad 
to  see  him,  and  asked  him  to  come  over  to  the  bed;  that 
she  took  from  under  her  pillow  some  keys,  picked  out 
one  in  the  bunch  and  gave  it  to  Conner,  and  directed  him 
to  go  and  open  a  trunk  in  the  room,  get  a  pocket-book 
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rolled  up  in  a  cloth  there,  and  bring  it  to  her,  which  Con- 
ner did.  She  opened  it  and  got  out  a  certificate  on  the 
bank,  and  handed  it  to  Conner  and  said:  *  There  is  a  cer- 
tificate on  a  bank.  I  want  you  to  go  and  draw  that 
money,  pay  up  what  I  owe  you,  and  the  remainder  I 
want  you  to  give  to  Maggie.'  Conner  turned  it  over  and 
looked  at  the  back,  and  said  he  could  not  draw  the  money 
without  her  name  on  the  back,  and  reminded  her  that  a 
while  previous  she  had  given  him  a  bank  certificate,  and 
he  could  not  get  the  money  on  it  for  the  reason  she  had 
not  put  her  name  on  the  back.  She  then  asked  for  a 
pen.  There  being  no  pen  there,  Conner  gave  him  the 
key  to  his  room,  and  asked  him  to  go  there  and  get  pen 
and  ink,  which  witness  did.  Conner  then  got  a  book 
and  laid  it  down  on  the  bed  and  gave  her  the  pen,  when 
she  asked  him  to  raise  her  up.  He  did  so.  She  took  the 
pen  and  tried  to  write  her  name  on  the  certificate,  then 
threw  the  pen  down  and  said  she  could  not  sign  it.  He 
said  he  could  not  get  the  money  on  it  then.  Then  she 
asked  him  to  go  around  behind  her  and  hold  her  hand; 
that  she  thought  she  could  then  write  her  name.  He 
did  so,  and  took  hold  of  her  hand  with  the  pen,  and 
wrote  the  name  on  the  certificate.  She  then  gave  it  to 
him  and  said:  'I  want  you  to  get  that  money  so  Hen- 
nessey shall  never  get  any  of  it.  He  robbed  me  of  $140 
or  $150.  When  I  get  well  I  am  going  to  get  a  bill  of  di- 
vorce from  him.  Charlie  says  he  would.  To-morrow  or 
next  day  I  want  you  to  go  down  and  fetch  up  a  lawyer. 
I  have  got  some  property  in  St.  Louis;  I  want  to  will 
that  too. '  About  that  time  his  sister,  Maggie  Hunt,  re- 
turned, and  the  doctor  came,  and  the  witness  went  away. 
Upon  cross-examination  the  witness  stated  that  the  de- 
ceased said  she  would  get  a  divorce  if  she  got  well,  and 
said  that  was  the  way  he  had  stated  it  in  his  examina- 
tion in  chief.  Maria  Clark  testified  that  she  was  ac- 
quainted with  the  deceased  in  her  life-time;  that  she  and 
Maggie  Hunt  nursed  and  cared  for  her  during  her  last 
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sickness;  that  the  husband,  Mr.  Hennessey,  came  there 
sometimes.  The  deceased  said  to  her  that  he  had  not 
treated  her  right;  had  robbed  her  the  first  night  of  their 
marriage  —  robbed  her  of  one  hundred  and  some  dollars; 
had  ruined  her  for  life;  had  murdered  her;  and  said  she 
didn't  want  him  to  enter  her  room  at  all.  Saw  Hennes- 
sey in  the  room  turning  up  the  pillows,  and  turned  her 
over  in  the  bed.  Had  a  conversation  with  the  deceased 
during  her  sickness,  in  which  she  said  she  had  made  an 
.  assignment  of  her  bank  certificate  to  Charles  Conner  to 
pay  her  debts,  and  after  that  the  remainder  was  to  go  to 
Maggie  Hunt;  that  she  didn't  want  her  money  to  go 
to  Hennessey,  because  he  had  robbed  her,  and  almost 
killed  her,  and  that  she  wanted  her  funeral  expenses  paid 
out  of  the  certificate.  Charles  H.  Miller  testified  that  he 
knew  the  deceased  in  her  life-time;  had  known  her  from 
October,  1881;  that  she  and  Maggie  Hunt  kept  a  restau- 
rant on  Larimer  street.  Called  to  see  her  about  four 
days  before  her  death.  Maggie  Hunt  was  there.  He  sat 
down  at  the  bedside  of  the  deceased  and  shook  hands 
with  her.  She  said:  *0h,  Mr.  Miller,  I  made  a  terrible 
mistake.  I  thought  I  had  married  a  mau,  but  I  married 
a  brute.'  She  said  that  she  had  given  Conner  a  certifi- 
cate of  deposit, —  money  she  had  in  bank, — that  he  had 
spent  money  for  her,  and  he  was  to  pay  himself,  and  pay 
the  necessary  expenses,  and,  if  she  died,  the  funeral  ex- 
penses, and  the  rest  to  go  to  Maggie;  that  he  asked  her 
if  she  had  indorsed  the  certificate,  and  she  said  she  made 
out  to.  On  cross-examination  the  witness  testified  that 
he  was  a  lawyer  by  profession;  was  then  engaged  as  a 
newspaper  correspondent.  Mrs.  Conner,  formerly  Maggie 
Hunt,  the  donee,  offered  as  a  witness,  but  held  by  the 
court  incompetent  under  our  statutes.  Charles  K.  McHat- 
ton,  the  undertaker,  testified  that  he  buried  the  deceased, 
and  that  Conner,  the  plaintiff,  had  paid  him  the  expenses 
thereof.  Sarah  Stowell  testified  that  she  was  acquainted 
with  the  deceased  in  her  life-time,  and  the  plaintiff  of- 
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fered  to  prove  by  this  witness  the  aversion  of  the  de- 
ceased for  her  husband,  and  what  the  deceased  had  stated 
to  her  concerning  the  same;  but  the  court  sustained  the 
objection  thereto.  Fred  Fishback  testified  that  he  was 
acquainted  with  the  deceased  during  her  last  illness,  and 
that  she  said  she  had  given  what  she  had  in  the  bank  to 
Charlie  Conner,  and  that  Maggie  Hunt  had  been  with 
her  so  long,  and  had  worked  with  her,  and  that  she  was 
to  have  it.  Hennessey  testified  that  about  six  days  be- 
fore the  death  of  his  wife  he  was  in  the  room  where  she 
was,  when  she  threw  a  pitcher  at  Maggie  Hunt,  and 
charged  that  she  and  Conner  were  robbing  her;  that 
Maggie  Hunt  then  said  she  was  raving,  Mrs.  Kennedy 
testified  for  the  intervener,  that  she  was  not  acquainted 
with  the  deceased;  that  she  had  been  in  her  room  once 
while  she  was  sick,  at  which  time  no  one  was  there  with 
her  except  the  husband,  Hennessey;  that  she  heard  the 
deceased  say  to  her  husband  that  the  keys  were  under 
her  pillow,  or  else  in  the  trunk;  to  take  care  of  them, — 
that  Maggie  and  Conner  would  rob  her, — had  done  it 
partly;  that  she  had  $150,  and  it  was  nearly  gone." 

Mr.  L.  C.  Rockwell,  for  plaintiff  in  error. 

Messrs.  T.  J.  O'Donnell  and  0.  S.  Wilson,  for  de- 
fendants in  error. 

Stallcup,  C.  We  cannot  agree  with  counsel  for  ap- 
pellant that  the  evidence  is  all  one  way,  and  against  the 
finding  of  the  court.  If  the  gift  and  delivery  were  made 
during  the  last  sickness  of  the  donor,  in  anticipation  of 
death  therefrom,  the  donation  became  complete  upon 
such  death;  and  a  certificate  of  deposit  may  be  the  sub- 
ject of  such  gift  without  indorsement.  Upon  this  subject 
the  law  is  stated  in  section  1148,  3  Pom.  Eq.  Jur.,  as  fol- 
lows: ^*  All  kinds  of  personal  property,  using  the  word  in 
its  broad  mercantile  sense  as  equivalent  to  assets,  which 
are  capable  of  manual  delivery,  of  which  the  title,  either 
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legal  or  equitable,  can  be  transferred  by  delivery,  may  be 
the  subject-matter  of  a  valid  donation  causa  mortis.  That 
all  actual  chattels,  including  money,  either  coin  or  bank- 
notes, may  be  donated  has  never  been  questioned.  What- 
ever doubt  may  have  once  been  entertained,  the  rule  is 
now  well  established  that  all  things  in  action  which  con- 
sist of  the  promise  or  undertakings  of  third  persons,  not 
the  donor  himself,  of  which  the  legal  or  equitable  title 
can  pg^ss  by  delivery,  may  be  the  subject  of  a  valid  gift, 
including  promissory  notes,  bills  of  exchange,  checks, 
bonds,  mortgages,  savings  bank  pass-books,  certificates 
of  deposit,  policies  of  insurance,  and  the  like;  and  it  is 
settled  by  the  recent  cases  that  a  valid  donation  of  nego- 
tiable instruments  may  thus  be  made  without  indorse- 
ment." The  delivery  may  be  made  to  the  donee  or  to 
another  for  the  donee's  use.  Section  1149.  Under  our 
statutes,  in  the  making  of  such  gift  of  such  property,  a 
married  woman  is  under  no  disability  by  reason  of  her 
marriage.  Though  courts  do  not  lean  against  gifts  causa 
mortis^  the  evidence  to  establish  them  should  be  clear 
and  unequivocal.    Section  1146. 

The  deceased  was  attended  to  the  last  by  Conner  and 
the  donee,  and  the  funeral  expenses  were  paid  by  Conner. 
Had  the  deceased  feelings  of  aversion  against  her  hus- 
band calculated  to  prompt  her  to  make  the  donation  as 
claimed  by  plaintiff?  Wrecked,  as  she  was,  upon  the 
threshold  of  her  wedded  life,  if  the  cause  thereof  was  ac- 
cording to  the  evidence  offered,  it  seems  but  natural  and 
reasonable  that  she  should  tuni,'as  it  is  said  she  did,  from 
him  who  was  her  husband  to  her  who  seemed  kind  and 
constant,  and,  as  best  she  could,  divert  from  him  to  her 
what  little  of  property  and  money  she  would  have  left  after 
her  death  and  burial.  There  being  a  controversy  as  to 
the  donation,  evidence  upon  this  point  was  in  corrobora- 
tion of  the  other  evidence  in  support  of  the  donation,  and 
was  therefore  admissible.  While  there  was  some  evi- 
dence on  this  question,  it  appears  that  the  court  regarded 
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it  improper,  and  sustained  the  objections  whenever  made 
against  its  admission.  The  court  erred  in  rejecting  this 
evidence  offered  to  show  the  nature  and  cause  of  this  ill- 
ness of  deceased,  and  the  conduct  of  her  husband  touch- 
ing the  same,  as  the  same  was  of  a  character  to  show  the 
motives  and  reasons  for  making  the  gift  of  the  certificate 
to  another,  and  so  diverting  it  from  her  husband,  to 
whom  the  same  would  have  descended.  Oilham  v. 
French,  6  Colo.  196.  And  the  court  erred  in  denying  the 
motion  of  the  plaintiff  for  a  new  trial.  Under  chapter 
66,  General  Statutes,  the  said  Conner,  Hunt  and  Hen- 
nessey were  under  like  restrictions  as  to  the  right  to 
testify  in  the  case,  and  such  right  is  limited  to  facts  oc- 
curring after  the  death  of  the  deceased,  except  as  specified 
therein.    The  judgment  should  be  reversed. 

Rising  and  De  France,  CC,  concur. 

Per  Curiam.  For  the  reasons  assigned  in  the  fore- 
going opinion  the  judgment  of  the  superior  court  is  re- 
versed and  the  cause  remanded  for  a  new  trial. 

Reversed. 


Jeffries  v.  Harrington,  County  Judge,  et  al. 

1.  Constitution  of  Colorado,  article  6,  sections  2  and  11,  providing  that 

the  district  and  supreme  courts  of  the  state  shall  have  appellate 
jurisdiction,  does  not  by  implication  limit  appellate  jurisdiction  to 
such  courts ;  and  appellate  jurisdiction  may  be  conferred  on  county 
courts  under  Constitution,  article  6,  section  23,  providing  that  no 
api^eal  shall  lie  to  the  district  court  from  any  judgment  given  by 
the  county  court  upon  an  appeal  from  a  justice  of  the  peace. 

2.  Constitution  of  Colorado,  article  7,  section  6,  provides:  '*No  person 

except  a  qualified  elector  shall  be  elected  or  appointed  to  any  civil 
or  military  office  in  this  state.''  Heldj  that  the  word  "  office,"  as 
used  therein,  does  xfot  include  deputy  clerkships  of  county  courts, 
aad  women  may  hold  such  deputy  clerkships. 
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Error  to  District  Court  of  Arapahoe  County. 

Mr.  J.  C.  Fetman,  for  plaintiff  in  error. 

Messrs.  Steele  and  Malone  and  Sullivan  and  May, 
for  defendant  in  error. 

Stallcup,  C.  This  case  is  here  upon  writ  of  error  to 
the  final  judgment  of  said  district  court,  rendered  upon 
a  hearing  in  proceedings  under  chapter  31  of  our  Code  of 
Civil  Procedure,  entitled  *'  Of  the  Writ  of  Certiorari  and 
Prohibition."  The  application  for  the  writ  had  been 
made  by  said  plaintiff  in  error  upon  allegations  that  a 
final  judgment  had  been  duly  rendered  by  said  plaintiff 
in  error,  as  justice  of  the  peace  in  and  for  said  county,  in 
an  action  duly  pending  before  him  as  such;  that  an  appeal 
of  said  case  to  the  said  county  court  had  been  attempted 
by  filing  an  appeal  bond  in  said  county  court;  that  no 
appeal  thereby  or  at  all  had  been  effected,  for  the  reason 
that  the  appeal  bond  for  such  appeal  which  had  been 
filed  in  said  county  court  had  been  approved  there  by 
Miss  Kate  Mace,  as  deputy  clerk  of  said  court,  and  that 
by  reason  of  her  sex  she  was  disqualified  and  incapable 
of  holding  such  position  and  of  discharging  the  duties 
thereof.  The  plaintiff  in  error  had  been  ordered  by  said 
county  court  to  send  up  to  said  court  the  papers  and 
transcript,  as  required  by  law  in  cases  of  appeal  from 
justices  of  the  peace  to  the  county  court;  wherefore  the 
\^it  was  prayed  to  stay  and  annul  the  proceedings  of 
said  county  court  in  the  premises.  Upon  the  record  here 
two  questions  are  argued: 

1.  That  the  acts  of  our  legislature  conferring  appellate 
jurisdiction  upon  the  county  courts  of  the  state  are  void, 
for  want  of  constitutional  power  in  the  legislature  to 
confer  such  jurisdiction.  It  is  conceded  in  the  argument 
that  we  look  to  our  constitution,  not  to  ascertain  the 
power  of  the  legislature,  but  to  ascertain  the  limitations 
upon  such  power;  but  it  is  urged  that  an  implied  limita- 
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tion  in  this  respect  arises  by  the  provisions  of  sections  2 
and  11,  article  6,  Constitution,  in  that  they  specify  that  the 
district  courts  and  the  supreme  court  of  the  state  shall 
have  appellate  jurisdiction,  and  that,  by  implication,  ap- 
pellate jurisdiction  is  limited  thei-eto;  but  no  such  impli- 
cation can  arise  therefrom,  in  view  of  the  provisions  of 
section  23,  article  6,  Constitution,  which  are  as  follows: 
**  County  courts  shall  be  courts  of  record,  and  shall  have 
original  jurisdiction  in  all  matters  of  probate,  settlement 
of  estates  of  decefised  persons,  appointment  of  guardians, 
conservators  and  administrators,  and  settlement  of  their 
accounts,  and  such  other  civil  and  criminal  jurisdiction 
as  may  be  conferred  by  law:  provided,  such  courts  shall 
not  have  jurisdiction  in  any  case  where  the  debt,  damage 
or  claim  or  value  of  property  involved  shall  exceed  $2,000, 
except  in  cases  relating  to  the  estates  of  deceased  per- 
sons. *  *  *  ^o  appeal  shall  lie  to  the  district  court 
from  any  judgment  given  upon  an  appeal  from  a  justice 
of  the  peace." 

2.  May  a  woman  lawfully  hold  the  position  of  deputy 
clerk  of  a  county  court  and  discharge  the  duties  thereof  i 
By  the  act  of  January  13,  1877,  it  is  provided  that  every 
clerk  of  a  court  of  record,  with  the  approval  of  the  judge 
thereof,  may  appoint  one  or  more  persons  to  act  as  deputy 
or  deputies,  who  may  perform  the  duties  of  such  office 
in  the  name  of  his  or  their  principal,  and  that  such  deputy 
shall  hold  such  office  at  the  pleasure  of  his  principal. 
This  is  all  the  legislation  we  have  upon  the  subject,  ex- 
cept the  act  of  March  15,  1887,  which  does  not  materially 
change  the  same.  There  is  nothing  in  these  provisions 
rendering  a  woman  incompetent  to  hold  and  discharge 
the  duties  of  such  position.  By  section  6  of  article  7  of 
our  constitution  it  is  provided  that  *'no  person  except  a 
qualified  elector  shall  be  elected  or  appointed  to  any  civil 
or  military  office  in  this  state."  A  like  constitutional 
provision  has  been  construed  by  the  supreme  court  of 

Ohio,  and  the  word  ''office,"  as  used  therein,  held  not  to 
Vol.  XI  — 18 
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include  such  deputy  clerkship.  Warwick  v.  StaiCj  25 
Ohio  St.  24.  We  do  not  think  it  was  the  intention  of 
the  framers  of  our  conaytitution  to  declare  such  avenues 
of  employment  closed  to  women,  and,  until  some  clear 
expression  .to  that  effect  has  been  made  by  constitutional 
or  legislative  provision,  the  courts  should  not  declare 
against  the  employment  of  women  in  such  positions. 
The  judgment  should  be  affirmed. 

Rising  and  De  Prance,  CO.,  concur. 

Per  Curiam.    For  the  reasons  assigned  in  the  forego- 
ing opinion  the  judgment  of  the  district  court  is  affirmed. 

Affirmed. 


Alden  v.  Karrick  et  al. 

Blaintiff  sold  to  K.  an  iaterest  in  certain  mines.  As  part  of  the  pur- 
chase price  K.  assumed  and  agreed  to  pay  certain  incumbrances 
against  the  property,  and  agreed  that,  after  reimbursing  himself 
for  such  payment  from  the  proceeds  of  the  property,  he  would  pay 
plaintiff  $25,000  as  fast  as  the  same  could  be  realized  from  the 
property.  K.  took  p)ossession  of  the  property,  and  fifteen  days  later 
sold  it  to  H.,  without  the  knowledge  or  consent  of  plaintiff.  In  an 
action  by  plaintiff  against  K.  and  H.  to  recover  the  $25,000,  held^ 
that  a  complaint  which  failed  to  allege  that  the  sale  by  El  to  H. 
was  fraudulent  or  unreasonable,  or  that  K.  realized,  or  could  have 
realized,  either  by  a  sale  of  the  premises  or  by  working  them,  a 
surplus  above  the  incumbrances  assumed  by  him,  did  not  state  a 
cause  of  action. 

Error  to  District  Court  of  Pueblo  County. 

On  August  15,  1883,  the  plaintiff  in  error,  by  his  deed, 
conveyed  to  the  defendant  in  error,  Karrick,  an  interest 
in  certain  mining  claims  in  Gunnison  county.  The  deed 
contained  the  following  provision:  *' Subject  to  all  the 
incumbrances  against  said  property,  as  evidenced  by  the 
trust  deeds  thereon^  which  indebtedness  the  party  of  the 
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second  part  hereby  assumes  and  agrees  to  pay.  Also  sub- 
ject to  the  terms,  conditions  and  agreements  contained  in  a 
certain  contract  this  day  entered  into  between  the  parties 
hereto."  The  said  agreement  referred  to  was  in  writing, 
and  as  follows:  *'  This  memorandum  of  agieement,  made 
and  entered  into  this  15th  day  of  August,  A.  D.  1883,  by 
and  between  B.  F.  Karrick,  of  the  county  of  Pueblo,  in  the 
state  of  Colorado,  party  of  the  first  part,  and  Hiram  0.  Al- 
den, of  the  county  and  state  aforesaid,  party  of  the  second 
part,  witnesseth,  that  for  and  in  consideration  of  the  ex- 
ecution and  delivery,  by  the  said  second  party  to  the  said 
party  of  the  first  part,  of  a  mining  deed  conveying  to  the 
said  party  of  the  first  part  all  the  right,  title  and  interest 
of  the  said  Alden  in  and  to  an  undivided  seven-sixteenths 
(7-16)  in  and  to  the  Silent  Friend  and  Robinson  alid 
Ferry  lodes,  as  more  particularly  described  in  said  deed, 
and  upon  conditions  in  said  deed  set  forth,  the  said  party 
of  the  first  part  agrees  and  binds  himself,  his  heirs,  his 
executors,  administrators  and  assigns,  firmly  by  these 
presents,  to  pay  the  floating  and  mortgage  indebtedness 
upon  said  mines  and  lodes,  and  that  after  the  repayment 
to  himself  of  the  sum  of  money  necessary  to  pay  the 
floating  and  mortgage  indebtedness  (that  is  to  say,  the  por- 
tion of  the  same  for  which  the  said  second  party  is  liable) 
upon  said  above-mentioned  and  described  lodes  and  min- 
ing claims,  he,  the  said  party  of  the  first  part,  will,  out 
of  the  net  proceeds  of  said  mines  or  lodes,  whether  real- 
ized by  working  said  claims  and  shipping  ore  therefrom 
or  from  a  sale  of  the  same,  pay  to  the  said  party  of  the 
second  part  the  sum  of  twenty-five  thousand  dollars 
($25,000)  cash  as  soon  as  the  said  sum  of  money  shall 
have  been  realized  from  said  mining  premises  and  lodes 
as  aforesaid.  And  it  is  further  agreed  that  the  said  first 
party  shall,  after  having  reimbursed  himself  for  the  out- 
lay of  money  hereinbefore  mentioned,  pay  the  sum  of 
$25,000  to  the  said  party  of  the  second  part,  in  instal- 
ments of  $5,000,  as  soon  as  such  sum  of  money  shall  be 
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realized  from  said  mining  premises,  and  said  instalments 
to  be  paid  successively  as  often  as  the  sum  of  $5,000  shall 
be  realized  from  said  premises  as  aforesaid,  and  until  the 
total  sum  of  $25,000  shall  have  beeii  paid  as  aforesaid. 
And  it  is  further  agreed  that  until  said  sum  of  $25,000 
shall  have  been  paid  in  full  as  aforesaid,  the  said  party  of 
the  second  part  shall,  at  all  reasonable  times  of  the  day 
or  night,  either  in  person  or  by  proxy,  have  free  access 
to  said  mining  premises  and  the  underground  workings 
of  the  same,  with  full  power  and  authority  to  examine 
and  inspect  the  same;  and  that  he,  the  said  second  party, 
shall  also,  at  all  reasonable  times,  have  full  right  to  ex 
amine  the  books  of  said  mines,  or  any  person  or  persons 
working  and  managing  the  same.  And  the  said  first 
party  further  agrees  to  work  and  mine  said  above-men- 
tioned lodes  in  a  good  and  workmanlike  fashion,  and  as 
economically  as  possible,  with  due  regard  to  the  proper 
development  of  said  mining  premises."  Karrick  then 
took  possession  of  the  premises,  and  about  fifteen  days 
afterwards  sold  and  delivered  the  same  to  James  W. 
Hanna,  without  the  knowledge  or  consent  of  the  plaint- 
iff in  error.  Upon  December  31,  1883,  the  plaintiff  in 
error  commenced  this  action  upon  the  assumption  that  a 
sale  of  the  premises  by  Karrick  made  him  liable  for  the 
payment  of  the  $25,000  named  in  the  contract,  without 
regard  to  the  productive  capacity  of  the  mines,  or  to  the 
amount  realized  by  such  sale,  and  the  allegations  of  the 
complaint  were  accordingly  framed,  and  in  the  complaint 
the  terms  of  the  said  deed  and  contract  were  set  forth. 
A  demurrer  thereto  was  sustained,  whereupon  final  judg- 
ment was  rendered  against  plaintiff.  Exceptions  were 
taken,  and  the  case  comes  here  on  writ  of  error. 

Messrs.  Pitkin  and  Richmond  and  C.  E.  Gast,  for 
plaintiff  in  error. 

Messrs.  J.  M.  Waldron  and  R.  D.  Thompson,  for  de- 
fendants in  error. 
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Stallcup,  C.  It  is  apparent,  from  the  terms  of  the 
contract,  that  Karrick  was  vested  with  ownership  in  and 
dominion  over  the  interest  conveyed  to  him  by  Alden,  and 
that  he  was  accordingly  to  keep  and  work  or  sell  the 
same,  to  the  end  to  reimburse  himself  for  the  debts  by 
him  assumed  and  paid,  and  to  realize  such  further  sums 
as  he  might  thereby;  with  the  proviso  that  out  of  such 
further  sums  so  realized  the  same  should  go  to  the  liqui- 
dation of  the  said  $25,000.  In  the  event  of  a  sale  the 
working  of  the  mines  by  him  would  necessarily  cease, 
but  until  a  sale  he  was  required  to  work  the  mines  to  the 
payment  of  said  sum,  at  least  so  long  as  productive  and 
profitable  to  that  end.  The  liability  to  pay  any  part  of 
the  $25,000  was  limited  by  the  express  provisions  of  the 
contract  to  the  net  surplus  above  the  debts  assumed, 
which  Karrick  might  be  able  to  realize,  either  by  a  sale 
of  this  interest  in  the  mines  or  by  working  the  same.  In 
order,  therefore,  to  show  a  cause  of  action  for  a  breach 
of  this  contract,  it  must  appear  from  the  complaint 
that  such  surplus  was  so  realized,  or  that  it  could  have 
been  so  realized.  Thirty-eight  thousand  dollars  was  the 
amount  of  the  debts  assumed  by  Karrick.  It  will  be 
seen  that  he  was  bound  to  pay  this  amount  in  any  event, 
and  that  this  seven-sixteenths  interest  in  the  mines  con- 
i  veyed  to  him  constituted  the  only  means  for  a  return  to 

i  him  of  this  amount.     A  construction  of  the  contract  to 

the  eflfect  to  deprive  Karrick  of  this  means  of  paying 
himself  without  paying  the  additional  $25,000  would 
leave  him  helpless  and  the  loser  of  $38,000,  in  case  this 
interest  in  the  mines  was  incapable  of  yielding  the  net 
surplus  of  $25,000.  The  language  of  the  contract  will 
not  permit  of  any  such  unreasonable  construction.  If 
this  intei'est  in  the  mines  was  incapable  of  yielding  any 
part  of  such  surplus,  by  sale  or  working  the  same,  then 
appellant  has  not  been  injured,  and  has  no  cause  of  ac- 
tion. In  the  complaint  there  is  no  allegation  or  claim 
that  the  mines '  ever  had  returned  to  Karrick,  by  sale  or 
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otherwise,  the  amouat  assumed  and  paid  out  by  him,  or 
that  the  mines  were  at  all  capable  of  producing  a  net 
profit  for  any  purpose,  either  by-selling  them  or  by  work- 
ing them.  There  being  no  allegation  of  facts  in  the  com- 
plaint showing  that  the  said  sale  was  fraudulent,  or  that 
it  was  not  restsonable,  or  that  said  interest  was  capable 
of  producing  a  net  yield  greater  than  the  amount  of  the 
debts  assumed  and  paid  by  Karrick,  or  that  by  the  said 
sale  enough  had  been  realized,  or  could  have  been  real- 
ized, to  produce  a  surplus  over  and  above  such  debts,  the 
complaint  was  properly  adjudged  insufficient  to  show  a 
cause  of  action,  and  the  demurrer  thereto  was  therefore 
properly  sustained.  Toombs  v.  Mining  Co.  15  Nev.  444. 
The  judgment  should  be  affirmed. 

De  France,  C,  concurs.    Rising,  C,  dissents. 

Per  Curiam.     For  the  reasons  assigned  in  the  forego- 
ing opinion  the  judgment  of  the  district  court  is  affirmed. 

Affirmed. 


Austin  et  al.  v.  Bush. 

Where  defendants  in  an  action  of  replevin  do  not  appear,  relying^apon 
the  assurance  of  the  constable,  to  whom  they  give  up  the  property, 
that  chey  need  do  nothing  further,  and  that  he  will'  have  the  suit 
dismissed,  there  is  not  such  diligence  as  entitles  them  to  certiorari 
to  the  county  court,  under  (General  Statutes,  1883,  section  1995,  re- 
lating to  certiorari. 

Error  to  Arapahoe  County  Court. 
The  facts  are  stated  in  the  opinion. 
Mr.  C.  H.  Toll,  for  plaintiffs  in  error. 
Messrs.  Bentley  and  Vaile,  for  defendant  in  error. 
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Db  France,  C.  On  the  6th  of  January,  1883,  the  de- 
fendant in  error  obtained  judgment  against  the  plaintiffs 
in  error,  in  a  justice  of  the  peace  court,  in  the  county  of 
Arapahoe.  On  the  17th  of  March,  1883,  the  plaintiffs  in 
error  filed  a  petition  in  the  county  court  of  said  county, 
asking  that  the  action  in  which  said  judgment  was 
rendered  be  removed  to  said  county  court  by  writ  of 
certiorari^  which  was  done.  The  defendant  in  error  after- 
wards filed  a  motion  to  quash  the  writ  of  certiorari^  and 
to  dismiss  the  proceedings  had  and  taken  in  pursuance 
thereof,  on  the  grounds  —  Firsts  that  the  petition  for 
said  writ  does  not  show  that  the  judgment  before  the 
justice  of  the  peace  was  not  the  result  of  negligence  of 
the  party  praying  for  such  writ;  second,  that  the  petition 
does  not  show  that  said  judgment  was  unjust;  third,  that 
the  petition  does  not  show  that  it  was  not  in  the  power 
of  the  defendants  to  take  an  appeal  in  the  ordinary  way. 
This  motion  was  sustained  by  the  court,  and  a  final  judg- 
ment entered,  dismissing  the  proceedings  upon  such  writ, 
and  awarding  di  procedendo  to  such  justice's  court.  The 
case  is  brought  here  by  a  writ  of  error  to  the  county 
court,  and  the  only  question  to  be  decided  is  whether 
the  petition  for  the  writ  of  certiorari  was  sufficient  to 
warrant  the  issuance  thereof. 

The  action  was  one  of  replevin  to  recover  the  posses- 
sion of  sleigh-bells  alleged  to  be  of  the  value  of  $18.  The 
only  facts  stated  in  the  petition  for  the  writ  of  certiorari, 
to  show  that  the  judgment  was  not  the  result  of  negli- 
gence on  the  part  of  the  petitioners,  are  as  follows:  That, 
when  the  constable  came  to  them  to  serve  the  writ  of 
replevin,  they  delivered  the  sleigh-bells  to  such  constable, 
stating  to  him  that  they  did  not  wish  to  defend  the  suit, 
and  that  they  would  pay  the  costs;  thai  the  constable 
thereupon  promised  them  that  he  would  deliver  the 
sleigh-bells  to  the  plaintiff,  have  the  action  dismissed, 
and  that  he  would  come  to  them  for  the  costs  as  soon  as 
he  could  ascertain  their  amount;  that  they  inquired  of 
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said  constable  whether  it  was  necessary  for  them  to  ap- 
pear before  the  justice  in  said  action,  or  to  do  anything 
further  therein,  and  that  he  informed  them  it  was  not; 
that  they  rehed  upon  the  promise  of  such  officer,  and 
supposed  the  suit  had  been  dismissed,  and  knew  not  to 
the  contrary  until  the  8th  day  of  March  following.  No 
additional  reasons  or  facts  are  stated  to  show  it  was  not 
in  their  power  to  take  an  appeal  in  the  ordinary  way. 
The  judgment  rendered  by  the  justice  w^as  to  the  effect 
that  the  plaintiff  retain  the  property,  and  have  and  re- 
cover the  sum  of  $50  damages  for  the  detention  thereof. 
It  seems  incredible  that  damages  to  that  extent  could  ac- 
crue simply  on  account  of  detaining  property  alleged  in 
the  affidavit  for  replevin  to  be  worth  only  $18.  How  a 
justice  or  court,  acting  under  the  obligations  of  a  solemn 
oath,  could  render  such  an  unconscionable  judgment  is 
beyond  our  conception.  But,  notwithstanding  this  hard- 
ship and  injustice,  we  are  compelled  to  follow  the  uni- 
form, and,  as  we  think,  proper,  construction  given  to  the 
section  of  the  statute  which  authorizes  the  writ  of  cer- 
tiorari in  such  cases.  This  statute  is  designed  for  ex- 
ceptional cases,  and  gives  this  additional  remedy,  by 
certiorat^i,  to  those,  and  those  only,  who  fairly  come 
within  its  provisions.  The  law,  in  general,  requires  at 
least  ordinary  diligence  of  those  who  claim  its  protection, 
and  especially  of  parties  litigant.  But  it  is  said  that  be- 
fore a  party  is  entitled  to  the  benefit  of  the  writ  of  cer- 
tiorari, under  the  section  of  law  in  question,  he  must 
**use  something  more  than  ordinary  diligence  to  perfect 
his  appeal "  in  the  ordinary  way  {Lord  v.  Burke,  4  Gil- 
man,  367);  and  the  same  degree  of  care,  we  imagine, 
should  be  exercised  to  prevent  the  judgment  in  the  Arst 
instance.  The 'facts  stated  in  their  petition  show  a  want 
of  even  ordinary  diligence  on  the  part  of  plaintiffs  in 
error,  both  before  and  after  the  judgment  complained  of 
was  rendered  against  them.  To  rely  upon  the  mere 
promise  of  the  constable  is  not  sufficient.     And  the  fail- 
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ure  of  the  officer,  under  the  promise  made,  to  notify  them 
within  a  reasonable  time  of  the  amount  of  the  costs  in 
the  case,  should  at  least  have  induced  an  inquiry  into  the 
matter  upon  their  part;  and,  even  without  such  failure 
on  the  part  of  the  officer,  they  should  have  made  proper 
inquiry,  in  apt  time,  as  to  what  disposition  had  been 
made  of  the  suit.  Tilton  v.  Association^  6  Colo.  288,  and 
cases  there  cited. 

The  court  below  committed  no  error  in  dismissing  the 
writ  of  certiorari  and  awarding  a  procedendo.  The 
judgment  should  be  affirmed. 

Rising  and  Stallcup,  CO. ,  concur. 

Per  Curiam.  For  the  i-easons  assigned  in  the  fore- 
going opinion  the  judgment  of  the  county  court  is  af- 
firmed. 

f  Affirmed. 


Mussetter  v.  Timmerman. 

1.  In  an  action  against  a  former  partner  to  recover  one-half  the  amount 

of  a  firm  debt  paid  by  plaintiff  after  the  dissolution  of  the  firm,  dupli- 
cate bills  of  the  goods  so  paid  and  of  the  prices  of  such  goods  are 
admissible  in  evidence,  plaintiff  having  testified  that  such  bills  con- 
tained a  correct  statement  of  the  goods  and  the  prices  at  which  they 
were  bought. 

2.  Plaintiff  sold  oot  his  interest  in  a  partnership,  the  incoming  partner 

agreeing  to  pay  certain  debts  of  the  firm.  A  schedule  of  such  debts 
was  made  by  plaintiff,  which  was  intended  and  supposed  by  plaint- 
iff and  his  copartner  to  include  all  the  debts  of  the  firm,  but  by 
mistake  certain  debts  were  left  out,  and  these  plaintiff  afterwards 
paid.  In  an  action  against  his  former  partner  to  recover  one-half 
the  amount  thus  paid,  hdd^  that  plaintiff  was  not  estopped  by  the 
fact  that  he  made  the  schedule  and  told  defendant  that  it  contained 
all  the  firm  debts. 

Appeal  from  Superior  Court  of  Denver. 
The  facts  are  stated  in  the  opinion. 
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Mr.  J.  H.  Dennison,  for  appellant. 
Messrs.  Harmon  and  Cover,  for  appellee. 

De  France,  C.  The  plaintifif,  Timmerman,  who  is  the 
appellee  in  this  court,  was  engaged  in  the  drug  business 
in  the  city  of  Denver,  and  in  June,  1882,  the  defendant, 
Mussetter,  became  an  equal  partner  with  him  in  said 
business.  This  partnership  continued  until  some  time  in 
January,  1883,  when  the  plaintiff  sold  out  his  interest 
therein  to  a  person  by  the  name  of  Cox.  As  a  part  of 
the  purchase  price  for  such  interest,  Cox  agreed  in  writ- 
ing with  the  plaintiff  to  pay  certain  debts  of  the  old  firm, 
and  a  schedule  of  said  debts  was  attached  to  and  formed 
a  part  of  said  agreement.  There  seems  to  have  been  an 
understanding  between  plaintifif  and  defendant  at  the 
time  that  such  schedule  was  to,  and  did,  include  all  the 
debts  of  said  partnership.  A  mistake  was  made,  how- 
ever, in  this  respect,  and  debts  amounting  to  $285.66  were 
left  out  of  said  schedule.  These  debts  the  plaintifif  after- 
wards paid,  and  then  brought  this  suit  to  recover  one -half 
the  amount  thereof.  It  is  alleged  that  the  debts  so  paid 
by  the  plaintifif  were  contracted  by  the  firm  on  account 
of  the  purchase  of  certain  goods.  The  defendant  denied 
tliat  such  goods  ha^  been  purchased  or  received  by  the 
firm,  and  alleged  that  plaintifif  had  agreed  to  pay  all 
debts,  if  any,  not  mentioned  in  said  schedule.  The  plaint- 
ifif replied,  denying  that  he  had  agreed  to  do  so.  At  the 
trial,  which  waste  the  court,  the  plaintifif  and  defendant 
each  testified  in  his  own  behalf.  In  giving  in  his  testi- 
mony the  plaintifif  referred  to  certain  bills  of  parcels 
claimed  to  be  duplicates,  stating  that  such  bills  contained 
a  statement  of  the  goods  so  purchased  and  the  prices 
agreed  to  be  paid  therefor,  and  that  he  had  paid  for  the 
goods,  and  at  the  prices  therein  named.  These  bills  were 
ofifered  and  admitted  in  evidence  over  the  defendant's 
objections,  and  the  ruling  of  the  court  in  admitting  the 
same  is  assigned  as  error.  We  think  this  objection  is 
not  well  taken.     The  bills  were  admissible  as  part  of 
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the  plaintiffs  testimony.  Whether  they  were  the  orig- 
inal bills  or  duplicates  could  make  no  difference,  pro- 
vided they  contained  a  correct  list  of  the  goods  bought, 
and  a  true  statement  of  the  prices  at  which  they  were 
purchased.  The  plaintiff's  testimony  tended  to  show 
that  they  did.  The  principle  of  estoppel  contended  for 
does  not  arise  in  this  case.  Upon  the  issue  made,  that 
the  plaintiff  was  to  pay  all  debts  not  mentioned  in  the 
schedule,  the  court  found  against  the  defendant.  The 
defendant  was  not  a  party  to  the  agreement  between  Cox 
and  the  plaintiff.  The  plaintiff  prepared  the  schedule  of 
debts  which  Cox  assumed  to  pay.  It  does  not  appear 
that  he  either  wilfully  or  knowingly  left  any  debts  out  of 
such  list.  Nor  does  it  appear  that  his  assertion  to  de- 
fendant, if  he  made  such,  that  the  schedule  included  all 
the  debts  of  the  firm,  was  wilful,  or  made  with  intent 
to  deceive  the  defendant,  or  to  induce  him  to  act  thereon. 
Neither  does  it  appear  that  defendant  was  prevented  an 
inspection  of  such  schedule,  or  that  any  concealment  or 
deception  was^practiced  or  resorted  to  in  its  preparation. 
1  Herra.  Estop.  §  329.  It  is  apparent,  then,  that  the  mis- 
take and  consequent  loss  to  both  the  plaintiff  and  himself 
are  due  in  part  to  his  own  negligence.  But  the  defend- 
ant in  his  testimony  says  that  the  new  firm  of  Cox .  & 
Mussetter  was  to  pay  all  the  debts  of  the  old  firm.  That 
being  true,  it  is  difiicult  to  see  how  the  defendant  is  in- 
jured. On  the  presumption  that  he  was  an  equal  part- 
ner with  Cox  in  the  new  firm,  he  would  have  had  one- 
half  of  these  debts  to  pay,  according  to  his  own  testi- 
mony, if  they  had  been  included  in  the  schedule.  The 
plaintiff,  therefore,  is  the  only  person  who  suffers  by 
the  mistake,  and  Cox  reaps  the  benefit. 
The  judgment  in  this  case  should  be  affirmed. 

Stallcup  and  Rising,  CC,  concur. 

Per  CURIA3I.  For  the  reasons  assigned  in  the  fore- 
going opinion  the  judgment  of  the  superior  court  is 
affirmed.  Affirmed. 
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Vallette  et  al.  v.  San  Juan  &  N.  Y.  Mining  &  Smelt- 
ing Company. 
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9a  49«       A  party  cannot  appeal  from  a  judgment  rendered  in  his  favor ;  his 
11   204!  only  mode  of  review  being  by  writ  of  error. 


Appeal  from  District  Court  of  San  Juan  County. 

The  facts  are  stated  in  the  opinion. 

Messrs.  C.  F.  Wimon  and  H.  F.  Vallette,  for  appel- 
lants. 

Messrs.  Taylor  and  Ingersoll,  for  appellee. 

De  France,  C.  The  appellants  were  plaintiffs  in  the 
district  court,  and  on  the  12th  day  of  September,  1884, 
recovered  a  judgment  against  the  appellee,  by  which  they 
were  adjudged  to  be  the  owners,  and  entitled  to  the  pos- 
session, of  a  parcel  of  mining  ground,  described  in  such 
judgment,  and  were  awarded  costs  of  suit.  The  appel- 
lants have  endeavored  to  appeal  from  said  judgment  to 
this  court,  and  a  transcript  of  the  proceedings  of  the 
court  below  has  been  filed  with  the  clerk  of  this  court. 
A  party  is  not  allowed  an  appeal  to  this  court  from  a 
judgment  rendered  in  his  own  favor.  The  only  mode  of 
review  is  by  writ  of  error.  Hall  v.  Mining  Co.  6  Colo. 
81,  and  cases  there  cited.  The  case  should  be  stricken 
from  the  docket  of  this  court. 

EisiNG  and  Stallcup,  CC,  concur. 

Per  Curiam.  For  the  reasons  assigned  in  the  forego- 
ing opinion  this  cause  is  stricken  from  the  docket. 

Stricken  from  the  docket. 
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II    205 

1.  Where  plaintiffs  performed  work  on  a  mine  after  defendant's  deed       ' 

thereto,  which  she  claimed  was  in  reality  a  mortgage,  was  re- 
corded, under  a  contract  with  her  husband  and  another,  who  were 
not  her  agents,  and  the  only  evidence  tending  to  connect  her  wi^h 
the  work  was  that  in  a  conversation  with  plaintiffs  she  said  her 
husband  wanted  the  mine  worked  and  he  would  see  that  they  were 
paid,  plaintiffs  were  not  entitled  to  a  lien  as  against  her,  under 
General  Statutes,  1883,  §§  2131,  2137,  giving  mechanics  and  miners 
a  lien  for  work  done  on  real  estate  under  a  contract  with  the  owner 
of  the  premises. 

2.  And  defendant's  deed,  if  in  fact  a  mortgage,  being  recorded  before 

the  plaintiffs'  contract  was  made  or  work  commenced  thereunder, 
would,  under  General  Statutes,  1883,  section  2149,  take  precedence 
of  the  mechanic's  lien. 

Appeal  from  Clear  Creek  County  Court. 

The  facts  are  stated  in  the  opinion. 

Messrs.  C.  C.  Post  and  A.  D.  Bullis,  for  appellant. 

Messrs.  Morrison  and  Fillius,  for  appellees. 

De  France,  C.  The  appellees,  claiming  a  lien  upon  a 
mine  by  virtue  of  the  law  allowing  liens  to  mechanics 
and  others,  and  their  compliance  therewith,  for  work 
and  labor  done  and  performed  by  them  upon  such  mine, 
under  an  alleged  contract ,  with  the  owners  thereof, 
brought  this  action  to  enforce  the  said  lien.  The  appel- 
lant, Emugene  Folsom,  her  husband,  De  Witt  0.  Folsom, 
and  one  Jacob  M.  Miller  were  made  defendants  to  the 
action.  The  contract  to  do  such  work  and  labor  is  al- 
•  leged  to  have  been  made  by  appellees  with  appellant  and 
the  said  Miller,  and  was  made  about  the  1st  of  July,  1884. 
The  mine  in  which  the  work  was  done  had  been  con- 
veyed  by  the  said  De  Witt  C.  Folsom  to  the  appellant  by 
a  deed  absolute  in  form,  which  was  recorded  in  October, 
1883.     De  Witt  C.  Folsom  and  Miller  made  no  defense, 
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but  the  appellant  answered,  denying  the  contract,  and 
alleging  that  the  said  deed  of  conveyance  from  her  hus- 
band to  her  was  a  mortgage,  given  to  secure  the  pay- 
ment of  a  loan  of  $2,000,  and  interest,  made  by  her  to  her 
husband,  and  that  the  appellees  had  knowledge  thereof 
at  the  time  of  making  said  contract.  By  their  replica- 
tion the  appellees  denied  such  knowledge.  The  trial 
was  to  the  court,  and  a  decree  was  rendered  authorizing 
the  sale  of  said  mine  to  satisfy  the  claim  of  appellees, 
which  was  found  and  declared  to  be  a  lien  upon  said 
mine  prior  to  the  mortgage  lien  held  by  appellant.  The 
evidence  failed  to  show  that  the  appellant  was  a  party  to 
the  contract,  or  that  she  had  authorized  the  work  to  be 
done.  As  appears  from  the  testimony,  the  defendants 
Miller  and  D.  C.  Folsom  were  in  possession  of  the  mine, 
and  made  the  contract  on  their  own  behalf  with  appel- 
lees. By  the  decree  rendered  it  is  evident  that  the  court 
regarded  Miller  as  the  only  defendant  liable  under  the 
contract;  for  it  says  that  he  owes  the  indebtedness,  and 
provides  for  a  personal  judgment  against  him  for  any 
balance  unsatisfied  by  a  sale  of  the  mine.  After  the  work 
was  partly  done  tlie  appellees  had  a  conversation  with 
the  appellant  at  her  residence,  her  husband  being  absent 
at  Pueblo,  and  they  each  testify  that  the  conversation  re- 
lated to  the  mine  and  the  contract,  and  that  she  said  her 
husband  wanted  the  work  to  continue,  and  that  she 
wanted  it  continued.  The  appellee  Bigelow  says:  **Mrs. 
Folsom  then  asked  us  if  we  were  going  back  to  work. 
I  told  her  we  would  if  everything  was  all  right.  She 
said  her  husband  would  see  that  we  were  paid  for  our 
work,  and  that  they  had  put  too  much  money  into  the 
mine  to  losQ^it."  This  is  the  only  evidence  which  tends 
to  connect  her  with  the  subject-matter  of  the  contract  or 
work.  The  contract  was  to  run  an  adit  fifty  feet  at  a 
price  of  $6  per  foot.  When  they  had  run  ten  feet,  they 
went  to  Miller,  saying  they  could  not  make  wages  at 
that  price;  and  Miller  thereupon  agreed  to  pay  them  at 
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the  rate  of  $7  per  foot  for  the  remaining  forty  feet.  The 
appellees  say  that  on  this  occasion  Miller  told  them  that 
aj^ellant  desired  to  see  them;  and  that  they  then  called 
to  see  her,  and  had  the  conversation  testified  to.  In  her 
testimony  she  denies  having  told  Miller  that  she  wanted 
to  see  appellees;  says  that  she  was  not  in  possession  of  the 
mine;  that  her  husband  was  not  her  agent;  that  she  did 
not  know  the  terms  of  the  contract,  or  the  price  to  be 
paid;  that  she  had  no  recollection  of  the  appellees  telling 
her  what  the  terms  and  pi'ice  were,  and  that  she  did  not 
think  they  did  so;  that  she  said  to  them  that  her  hus- 
band was  in  Pueblo,  and  that  she  was  satisfied  he  wanted 
the  mine  worked,  and,  if  at  home,  would  so  request 
plaintiffs;  and  that  she  had  no  recollection  of  asking  the 
plaintiffs  to  go  back  to  work  upon  the  mine,  and  did  not 
think  that  she  had  done  so.  Cragen  testified,  in  rebut- 
tal, that  appellant  asked  them  what  price  they  were  to 
receive  for  the  work,  and  that  he  replied  $7  per  foot. 
Appellant's  husband  testified  that  she  was  never  at  the 
mine;  and  that  he  told  the  appellees,  when  the  contract 
was  made,  that  he  was  the  owner  of  the  mine.  The  ap- 
pellees  admitted  in  their  testimony  that  appellant  was 
ijot  present  at  the  making  of  the  contract,  nor  at  the 
mine  during  the  progress  of  the  work;  and  that  they 
had,  just  prior  to  the  making  of  said  contract,  completed 
the  work  under  another  contract  on  said  mine,  for  which 
Mr.  Folsom,  the  husband,  had  paid  them.  And  Cragen 
says  in  his  testimony:  **I  always  believed,  up  to  the 
time  we  filed  a  lien  upon  the  mine,  that  De  Witt  C.  Fol- 
som and  J.  M.  Miller  were  the  owners  of  the  mine."  The 
appellees  did  not  fiJe  their  statement  claiming  a  lien 
until  after  the  work  was  completed  under  said  contract. 
This  is  all  the  evidence  which  has  any  material  bear- 
ing upon  the  question  to  be  decided  here.  The  only 
question  for  our  decision  is  whether  the  court,  after  find- 
ing that  the  appellant  was  not  a  party  to  the  contract, 
and  was  not  personally  liable  thereon,  erred  in  subject- 
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ing  her  rights  and  interest  in  the  said  mine  to  a  sale  to 
satisfy  the  claim  of  the  appellees.  That  it  did  err  in  this 
admits  of  no  doubt.  The  deed  from  her  husband  to  the 
appellant  was  upon  record  long  before  the  contract  was 
made  which  forms  the  basis  of  the  lien  claimed  by  the 
appellees.  They  then  had  constructive  notice,  at  least, 
that  the  appellant  was  the  absolute  owner  of  the  mine. 
Mr.  Folsom,  the  husband,  informed  them,  when  the  con- 
tract was  made,  that  he  himself  was  the  owner  of  the 
mine.  The  appellees  were  then  bound,  if  they  sought  to 
affect  the  interest  of  appellant,  to  inquire  as  to  what  her 
rights  were.  They  failed  to  do  so,  but  acted  upon  the 
belief,  even  after  the  conversation  with  appellant,  that 
her  husband  and  Miller  were  the  owners  of  the  mine. 
There  was  nothing  said  in  that  conversation  as  to  the 
ownership  of  the  mine,  and,  as  testified  to  by  Bigelow, 
the  appellant  said  to  appellees  that  her  husband  would 
see  that  they  were  paid  for  such  work;  thus  showing 
that  she  did  not  intend  to  obligate  or  render  herself  liable 
to  pay  for  the  same,  or  to  subject  her  interest  in  the  mine 
to  its  payment.  It  cannot  be  said  that  appellant  con- 
cealed from  appellees  the  fact  that  she  had  an  interest  in 
the  mine.  She  had  informed  the  public  of  her  rights  by 
placing  her  deed  upon  record,  and  was  under  no  obliga-' 
tion  to  inform  the  appellees,  or  any  one  else,  that  her 
rights  were  other  than  those  purported  by  such  deed;  at 
least  without  inquiry  being  made  of  her  concerning  the 
same.  TJie  testimony  of  the  appellees  that  they  had  no 
knowledge  of  the  appellant's  rights  cannot  avail  them. 
They  were  bound  by  the  record  notice.  Unless  the  ap- 
pellant was  a  party  to  the  contract,  or  adopted  the  same, 
and  thus  made  it  her  own  contract,  her  rights  cannot  be 
affected  thereby.  The  principal  contract  must  be  with 
the  owner.  Sees.  2131,  2137,  Gen.  St.  1883;  Mellor  v. 
Valentine,  3  Colo.  255;  Phil.  Mech.  Liens,  §  225.  The 
appellant's  deed,  even  if  a  mortgage,  was  recorded  before 
the  contract  was  made,  or  the  work  commenced  there- 
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under,  and  would  take  precedence  of  the  mechanic's  lien. 
Sec.  2149,  Gen.  St  1883;  Tritch  v.  Norton,  10  Colo.  337. 
A  new  trial  should  have  been  granted,  and  the  judg- 
ment must  be  reversed. 

Eismo  and  Stallcup,  CO.,  concur. 

Per  Cxtbiah.    For  tho  reasons  assigned  in  the  forego- 
ing opinion  the  judgment  of  the  county  court  is  reversed 

and  the  cause  remanded  for  a  new  trial. 

Beversed. 
Vol.  21— 14 
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APRIL  TERM,  1888. 


Cross  et  al.  v.  Moffat. 

1.  Under  the  present  practice  this  court  cannot  review  by  writ  of  error 

proceedings  had  subsequent  to  final  judgment. 

2.  Upon  application  fpr  judgment  by  confession  against  the  maker  of  a 

judgment  note  it  is  sufficient  to  establish  by  affidavit  the  genuine- 
ness of  the  defendant's  signature. 

3.  It  appears  by  the  pleadings  in  this  case  that  the  bar  of  the  statute  of 

limitations  did  not  apply ;  the  statute  gives  a  personal  privilege,  to 
be  relied  on  or  not  as  the  debtor  chooses ;  this  court  cannot  pre- 
sume that  a  warrant  of  attorney  is  void  after  the  lapse  of  six  years. 

4.  A  warrant  of  attorney  to  confess  judgment  on  a  promissory  note  is 

a  security,  and  when  the  note  is  negotiated  the  transfer  carries 
with  it  the  security. 

Erroi"  to  Superior  Court  of  Denver. 

David  H.  Moffat  recovered  judgment  on  a  note 
against  Lewis  Cross  and  John  M.  Cross  by  confession 
under  a  warrant  of  attorney  in  the  note.  Subsequently 
the  makers'  motion  to  set  aside  the  judgment  was  over- 
ruled, and  defendants  bring  error. 

Messrs.  Tilford,  Gilmore  and  Rhodes,  for  plain  tiflfs 
in  error. 

Mr.  L.  B.  France,  for  defendant  in  error. 

Per  Curiam.  Under  the  present  practice  we  cannot 
review,  by  writ  of  error,  proceedings  that  have  taken 
place  subsequent  to  final  judgment.  Polk  v.  Butterfieldy 
9  Colo.  325.  This  disposes  of  the  alleged  errora  predi- 
cated upon  the  court's  action  in  refusing  to  vacate  the 
judgment. 

The  fact  that  no  summons  was  issued  is  unimportant. 
If  Clise  acted  within  the  authority  conferred  by  the  war- 
rant of  attorney,  and  if  the  judgment  can  be  sustained 
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in  other  respects,  his  appearance  for  plaintiffs  in  error 
constituted  a  waiver  of  the  issuance  and  service  of  pro- 
cess. This  suggestion  answers  the  argument  relating  to 
jurisdiction  over  the  persons  of  plaintiffs  in  error.  In 
our  judgment  the  challenge  of  the  court's  jurisdiction 
over  the  subject-matter  rests  upon  no  better  ground. 

But  one  question  is  presented  requiring  extended  con- 
sideration. It  is  claimed  that  the  final  judgment  rendered 
should  be  set  aside,  because  the  instrument  did  not  au- 
thorize the  confession  as  made  in  Clise's  cognovit  at  the 
time  the  proceeding  took  place.  There  is  nothing  in  our 
statutes  that  prohibits  the  procedure  adopted  in  this  case. 
It  is  fully  recognized  and  generally  pursued  at  common 
law;  and  the  sections  of  the  code  providing  a  mode  for 
obtaining  judgments  without  action  do  not  inhibit  pursu- 
ing this  common-law  method  when  authorized  by  con- 
tract of  the  parties  themselves.  There  is,  in  fact,  an 
action  pending,  and  the  cognovit  may  appropriately  be 
regarded  as  an  answer  to  the  complaint,  the  filing  of 
which  constitutes  a  waiver  of  the  issue  and  service  of 
process. 

But  it  is  insisted  that,  after  the  lapse  of  so  long  a  period 
from  the  date  of  the  instrument  as  here  appears,  a  legal 
presumption  should  be  indulged  against  the  authority  of 
one  presuming  to  act  under  the  warrant  as  attorney  for 
an  absent  defendant.  A  certain  rule  in  England,  adopted 
by  the  courts  of  king's  bench  and  common  pleas,  is  con- 
fidently relied  upon  by  plaintiffs  in  error  to  support  their 
position  in  the  foregoing  regard.  This  rule  prohibits 
judgment  by  confession  on  a  warrant  of  attorney  where 
more  than  a  year  and  a  day  has  expired  from  the  date  of 
such  warrant,  except  upon  affidavit  stating  that  the  in- 
strument is  genuine,  that  the  whole  or  some  portion  of 
the  debt  is  yet  due,  and  that  the  debtor  is  still  alive.  The 
warrant  of  attorney  in  the  case  at  bar  was  over  six  years 
old  when  judgment  was  entered,  and  the  affidavit  filed 
does  not  state  that  the  parties  were  alive,  or  that  the  debt 
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remained  unpaid.  We  shall  decline  to  be  governed  by 
the  English  practice  mentioned.  It  rests  upon  a  special 
rule,  originating  in  the  court  of  king's  bench,  and  not 
recognized  by  statute.  Some  of  the  controlling  reasons 
leading  to  the  adoption  of  this  rule  in  England  can  hardly 
be  considered  applicable  in  this  state  at  the  present  time. 
Why  should  we  select  the  arbitrary  period  of  a  year  and 
a  day,  and  say  that  after  that  time  the  instrument  shall 
not  have  the  same  force  and  efifect  as  before?  There  is 
nothing  in  the  arrangement  of  our  terms  of  court  calling 
for  such  a  rule;  we  have  no  statute  of  limitations  fixing 
this  period  in  connection  with  actions  or  recoveries;  and 
there  is  no  legal  presumption  that,  after  a  year  and  a  day, 
the  debtor  is  dead  or  the  obligation  discharged.  It  will 
be  observed  that  the  time  begins  to  run  under  the  rule 
from  the  date  of  the  warrant  of  attorney,  not  from  the 
maturity  of  the  debt.  Yet  here  such  warrants  of  attor- 
ney are  frequently  given  in  connection  with  promissory 
notes  to  run  for  two  or  three  or  even  a  greater  number  of 
years. 

But  it  is  asserted  that  our  six-year  statute  of  limitations 
had  run  against  the  note  here  sued  on,  and  therefore  the 
judgment  by  confession  should  be  set  aside,  so  that 
plaintiffs  in  error  may  plead  this  defense.  In  the^r^f 
place,  the  complaint  avers,  and  a  copy  of  the  note  set  out 
therein  shows,  that  payments  were  made  within  the  time 
mentioned.  Hence  it  appears  by  the  pleadings  that  the 
bar  of  the  statute  did .  not  apply.  Secondly ^  this  statute 
is  a  personal  privilege,  to  be  relied  upon  or  not  as  the 
debtor  may  choose.  There  is  no  legal  presumption  that 
he  will  elect  to  plead  it.  And  thirdly^  for  this  court  to 
hold  that  after  six  years  a  warrant  of  attorney,  embodied 
in  the  solemn  contract  of  the  parties,  shall  be  void,  would, 
to  say  the  least,  savor  strongly  of  judicial  legislation. 
The  part  payment  upon  the  note  operated  as  a  redeliveiy 
thereof.  Buckingham  v.  Orr^  6  Colo.  587.  The  warrant 
of  attorney  was  security;  and,  like  any  other  security, 
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remained  valid.  When  the  note  was  negotiated  to  de- 
fendant in  error  the  transfer  carried  with  it  this  security, 
just  as  much  as  it  would  have  .done  had  there  been  a 
valid  mortgage  or  deed  of  trust. 

In  response  to  the  suggestion  that  it  is  dangerous  to 
permit  the  entry  of  judgment,  after  the  lapse  of  a  consid- 
erable period,  upon  warrants  of  attorney  like  the  one 
before  us,  we  have  this  to  say:  The  contract  itself  ex- 
pressly waives  all  of  the  ordinary  errors  in  procedure; 
and  if  the  debt  has  been  paid,  if  the  statute  of  limitation 
has  run,  and  defendant  could  be  permitted  to  rely  upon 
it,  if  the  instrument  is  void  because  procured  by  fraud,  or 
if  any  other  available  defense  exists,  the  debtor  may  have 
relief  through  a  suit  in  equity.  Lake  v.  Cook,  15  111.  354. 
There  is,  therefore,  a  remedy  by  which  the  hardships  not 
contemplated  by  the  contract,  that  might  otherwise  some- 
times result,  may  be  avoided. 

There  seems  to  have  been  a  mistake  in  the  computation 
of  interest.  The  judgment  is  too  large  by  $128.65.  It 
will  therefore  be  reversed  and  the  cause  remanded,  with 
direction  that  the  court  below,  if  plaintiff  elect  to  remit 
the  amount  named,  enter  judgment  for  the  sum  remain- 
ing due. 

Reversed  and  remanded. 
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case,  the  facts  of  which  were  interwoven  with  the  facts  in  the  case  \i~^ 

at  bar,  held  sufficient  to  warrant  his  being  excused  from  prose-  J?*  61 
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2.  A  motion  to  comiiel  the' prosecutor  to  elect  upon  which  count  in  an 

indictment  he  will  proceed,  when  such  indictment  contains  more  • 
than  one  count,  each  charging  a  felony,  is  addressed  to  the  discre- 
tion of  the  court;  in  such  case  this  court  will  not  on  review  inter- 
fere, except  an  abuse  of  the  discretion  clearly  appears. 
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3.  Witnesses  familiar  with  ore  taken  from  a  certain  mine  may  testify 

as  to  its  identity  in  the  same  manner  and  same  sense  as  to  the 
identity  of  other  personal  property. 

4.  While  direct  evidence  of -the  corpus  delicti  is  always  desirable,  it 

should  not,  in  prosecutions  for  the  larceny  of  ores,  be  held  indis- 
pensable, but  the  circumstantial  evidence  relied  upon  should  be 
such  as  to  exclude  all  reasonable  doubt. 

5.  The  general  rule  is  that  the  extrajudicial  confessions  of  a  prisoner  are 

not  sufficient  to  warrant  a  conviction  with  proof  aliunde  of  the 
corpus  delicti. 

6.  While  the  entire  confession  of  the  prisoner  must  be  received,  it  is 

for  the  jury  to  say  whether  exculpatory  facts  contained  in  his  con- 
fession are  true. 

7.  Where  two  or  more  persons  are  engaged  in  the  execution  of  a  com-  ^ 

mon  plan  to  commit  a  larceny,  each  may  be  equally  guilty  of  the 
larceny. 

8.  As  a  matter  of  theory,  one  charged  with  crime  may  be  convicted 

upon  the  evidence  of  an  accomplice  alone ;  as  a  matter  of  practice, 
courts  caution  juries  against  reliance  upon  the  testimony  of  ac- 
complices unless  corroborated  by  independent  evidence. 

Error  to  District  Court  of  Lake  County. 

The  indictment  in  this  case  contains  two  counts,  charg- 
ing Roberts,  in  the  first,  with  the  larceny  of  mineral 
ore  of  the  value  of  $120,  and  in  the  second  with  break- 
ing and  severing  ore,  with  intent  to  steal  in  the  Forest 
City  mine,  while  an  employee  therein;  each  of  said 
offenses  being  a  felony.  The  ownership  of  both  the  ore 
and  the  mine  was  alleged  to  be  in  the  Small  Hopes  Con- 
solidated Mining  Company,  a  corporation.  Upon  this 
indictment  Roberts  was  tried  and  convicted,  the  jury  ren- 
dering a  general  verdict  of  guilty  in  manner  and  form  as 
charged  in  the  indictment,  and  finding  the  value  of  the 
property  stolen  to  be  $120.  A  motion  for  a  new  trial  was 
interposed  and  denied,  and  Roberts  was  sentenced  to  con- 
finement in  the  penitentiary  for  the  term  of  two  years. 
C.  C.  Parsons  and  S.  P.  Rose  appeared  as  attorneys  to  aid 
the  prosecution.  While  the  jury  was  being  impaneled, 
Philip  O'Farrel,  the  district  attorney,  asked  to  be  excused 
from  further  service  in  the  case,  stating  as  the  reason 
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therefor  that  he  had  been  "retained  in  another  cause,  the 
facts  of  which  were  somewhat  interwoven  with  the  facts 
said  to  be  involved  in  this  case,  and  that  he  had  a  good 
deal  of  state  business  to  attend  to  in  Judge  Kellog's  court. " 
The  court  granted  this  appUcation,  and  appointed  C.  C. 
Parsons  special  district  attorney  to  prosecute  the  case 
under  consideration.  Section  1058,  General  Statutes  of 
1883,  referring  to  district  attorneys,  provides  as  follows: 
"  If  the  district  attorney  be  interested,  or  shall  have  been 
employed  as  counsel  in  any  case  which  it  shall  be  his  duty 
to  prosecute  or  defend,  the  court  having  criminal  jurisdic- 
tion may  appoint  some  other  person  to  prosecute  or  de- 
fend the  cause."  And  section  1059  provides  that,  "if 
he  be  sick  or  absent,  such  court  shall  appoint  some  per- 
son to  discharge  the  duties  of  the  office  until  the  proper 
officer  resume  the  discharge  of  his  duties. " 

Messrs.  Taylor  and  Ashton  and  Bissell  and  Gun- 
NELL,  for  plaintiff  in  error. 

Alvin  Marsh,  Attorney- General,  for  defendant  in 
error. 

Per  Curiam.  1.  While  the  grounds  upon  which  the 
district  attorney  asked  to  be  excused  from  prosecuting 
this  case  are  not  very  fully  stated,  there  is  sufficient,  we 
think,  to  indicate  that  a  statutory  ground  existed.  It  is  evi- 
dent that  he  regarded,  and  that  the  court  below  regarded, 
his  retainer  in  the  other  case  as  a  disqualifying  fact.  So 
far  as  the  grounds  for  the  action  of  the  court  in  this  re- 
spect are  disclosed,  they  do  not  contradict,  but  strengthen, 
the  presumption  that  is  always  indulged  in  favor  of  the 
action  of  the  trial  court.  Even  if  this  were  not  the  case, 
we  are  not  prepared  to  say  that  a  nisi  prius  court  may 
not  make  such  an  appointment  for  good  and  sufficient 
reasons  other  than  those  specified  in  the  statute. 

2.  A  motion  to  compel  a  prosecutor  to  elect  upon  which 
count  in  an  indictment  he  will  proceed,  when  such  in- 
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dictment  contains  more  than  one  connt,  each  charging  a 
felony,  is  a  matter  addressed  to  the  discretion  of  the  trial 
court.  A  court  of  review  will  not  interfere,  except,  per- 
haps, where  such  discretion  has  been  abused.  1  Bish* 
Crim.  Proc.  §  454;  1  Whart.  Crim.  Law,  §  423. 

3.  We  see  no  good  reason  why  witnesses  who  have 
handled  and  become  familiar  with  the  ore  taken  from  a 
certain  mine  may  not  testify  in  reference  to  the  same  for 
the  purpose  of  identifying  it,  in  the  same  manner  and 
to  the  same  extent  as  they  are  allowed  to  testify  as  to  the 
identity  of  other  personal  property.  The  extent  to  which 
such  evidence  would  be  satisfactory  and  reliable  would 
depend  upon  the  existence  of  marked  characteristics, 
rendering  it  easy  of  identification.  Absence  of  such 
characteristics  would  go  to  the  value  of  the  testimony, 
not  to  its  admissibility. 

4.  The  evidence  in  the  record  before  us  relates  chiefly 
to  the  charge  of  larceny  contained  in  the  first  count  of 
the  indictment.  It  is  upon  this  count  the  conviction  of 
the  prisoner  must  be  sustained,  if  at  all.  The  chief  con- 
tention by  counsel  for  the  defendant  in  error  is  that  the 
evidence  does  not  show  the  corpus  delicti.  While  direct 
evidence  of  the  corpus  delicti  is  always  desirable,  it  should 
not  be  held  indispensable.  To  so  hold  would,  in  many 
cases,  give  immunity  to  crime,  especially  in  the  class  oi 
cases  to  which  tliis  belongs.  There  is  some  conflict  of 
authority;  but  we  regard  this  as  the  better  doctrine.  K, 
however,  circumstantial  evidence  is  relied  upon  for  this 
purpose,  it  should  be  such  as  to  exclude  all  reasonable 
doubt.  1  Bish.  Crim.  Proc.  §  1071,  and  cases  cited.  In 
the  case  at  bar  we  have  to  deal  with  the  admission  of 
the  prisoner.  The  general  rule  is  that  extrajudicial  con- 
fessions of  a  prisoner  are  not  suflScient  to  warrant  a  con- 
viction without  proof  aliunde  of  the  corpus  delicti;  or, 
as  it  is  sometimes  stated,  the  prisoner's  confession  of  the 
crime  must  be  corroborated  by  other  and  independent 
evidence.    Id.;  Whart.  Crim.  Ev.  §  632.    We  are  of  the 
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opinion  that  there  is  sufficient  evidence  to  show  a  larceny 
of  ores  from  the  Forest  City  mine.  Whether  the  larceny 
was  committed  by  the  prisoner  is  an  entirely  distinct 
question  for  independent  consideration.  It  is  in  evidence 
that  the  defendant  Roberts  was  in  the  employ  of  the 
owners  of  the  Forest  City  mine  as  shift  boss;  that  one 
Barnes.  Burnett,  and  Charles  Roberts,  a  brother  of  the 
prisoner,  were  also  in  the  employ  of  the  same  company, 
working  under  the  prisoner  in  the  mine;  that  Barnes  in- 
troduced the  prisoner  to  the  assayer,  Puree,  as  one  who 
had  ores  to  sell  about  whom  he  had  theretofore  spoken 
to  Puree;  that  an  arrangement  was  then  and  there  en- 
tered into  between  the  prisoner  and  the  assayer,  by  which 
the  one  was  to  supply  certain  ores,  and  the  other  was  to 
extract  the  silver,  and  market  the  same,  for  a  percentage 
agreed  upon;  that  these  arratigements  were  made  se- 
cretly, at  night,  with  pledges  of  square  dealing,  and  with 
precautions  against  their  conversation  being  overheard; 
that  the  ores  were,  a  few  days  afterwards,  delivered  by 
the  prisoner  in  a  gunny  sack  at  the  office  of  the  assayer 
at  night,  with  precautions  and  admissions  showing  that 
it  was  a  felonious  transaction;  that  the  ores  were  reduced 
during  the  night  by  Puree  and  the  witness  Seyler;  that 
they  proved  very  rich;  that,  when  reduced  to  a  bar,  they 
were  marketed  by  Puree,  and  the  proceeds  divided  with 
the  prisoner,  according  to  agreement;  that  the  prisoner, 
when  he  learned  that  he  and  Barnes  and  others  had  been 
indicted,  advised  Puree  to  leave  the  country;  that  sam- 
ples of  these  ores  were  subsequently  identified  as  ores 
from  the  Forest  City  mine  by  a  number  of  witnesses 
familiar  with  and  long  accustomed  to  handle  ores  from 
that  mine.  This  is  but  a  summary  of  the  evidence. 
There  is  much  detail,  which  goes  to  show  that  the  pris- 
oner, together  with  Barnes,  Burnett,  and  his  brother, 
Charles  Roberts,  were  engaged  in  the  execution  of  a 
common  design  and  plan  to  steal  and  sell  ores  from  the 
Forest  City  mine,  in  the  working  of  which  they  were 
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employed.  There  can  be  no  reasonable  doubt  that  the 
ores  delivered  by  the  prisoner  were  stolen.  There  is 
equally  no  reasonable  doubt  that  they  came  from  the 
Forest  City  mine.  The  prisoner  said  they  came  from 
that  mine,  and  he  is  corroborated  by  the  identification  of 
the  ores  as  from  that  mine,  and,  the  ores  being  stolen,  by 
the  inherent  probabilities  of  the  case,  arising  from  his 
connection  with  and  access  to  the  mine.  Whether  the 
larceny  was  committed  by  the  prisoner  or  not,  as  we 
have  said,  is  a  distinct  question.  There  is  no  direct  evi- 
dence that  the  prisoner  committed  the  larceny.  No  one 
saw  him  take  the  ores.  Being  small  in  bulk,  and  capa- 
ble of  easy  concealment  as  soon  as  mined,  in  the  nature 
of  the  case  they  would  not  be  missed.  The  admission  of 
the  prisoner  was  to  the  effect  that  the  ores  had  been 
given  to  him  by  Barnes, 'Burnett,  and  others  employed 
in  the  Forest  City  mine.  While  the  entire  confession  of 
a  prisoner  must  be  received,  it  is  for  the  jury  to  say 
whether  exculpatory  facts  contained  in  his  confession 
are  true.  Whart.  Crim.  Ev.  §  688.  The  admission  of 
which  we  are  speaking  was  made  after  the  prisoner  and 
his  alleged  conspirators  were  indicted,  when  he  was  ex- 
pecting to  be  arrested,  and  the  claim  that  the  ores  were 
given  him  Jby  Barnes  and  the  others  was  well  open  to 
suspicion.  The  jury  were  at  liberty  to  reject  it,  if,  upon 
all  the  evidence,  they  believed  beyond  a  reasonable  doubt 
that  the  prisoner  was  guilty  of  the  larceny.  There  was 
evidence  tending  strongly  to  show  that  the  prisoner, 
Barnes,  and  others  were  engaged  in  the  execution  of  a 
common  plan  to  steal  and  sell  from  the  ores  they  were 
engaged  in  mining.  If  so,  there  was  co-responsibility; 
the  act  of  the  one  was  the  act  of  the  other,  and  each  was 
equally  guilty  of  the  larceny.  1  Whart.  Crim.  Law,  §  702. 
Tn  this  view,  if  the  credibility  of  the  witness  be  conceded, 
the  perusal  of  the  evidence  leaves  no  reasonable  doubt  of 
the  prisoner's  guilt.  If  circumstantial  evidence  is  to  be 
relied  upon  at  all  in  criminal  cases,  the  finding  of  the 
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jury  in  this  case  is  not  to  be  set  aside  as  unwarranted. 
Tliis  proceeds  upon  the  proposition  that  the  witnesses 
for  the  prosecution,  especially  the  witness  Puree,  are  to 
be  believed.  The  jury  are  the  judges  of  the  credibility 
of  the  witnesses,  and,  for  obvious  reasons,  the  best  judges. 
The  witness  Puree  was  an  accomplice.  As  a  matter  of 
theory,  one  charged  with  crime  may  be  convicted  upon 
the  evidence  of  an  accomplice  alone.  As  a  matter  of 
practice,  courts  caution  juries  against  reliance  upon  the 
testimony  of  accomplices,  unless  corroborated  by  inde- 
pendent evidence.  Whart.  Crim.  Ev.  §  441.  The  wit- 
ness Puree  is  corroborated  as  to  the  prisoner  visiting  his 
assay  office  in  the  evening,  at  different  times,  once  in 
company  with  Barnes,  when  they  were  in  the  back  office, 
w^here  the  furnace  was;  as  to  his  going  along  the  street 
with  a  bundle  under  his  arm,  wrapped  up  in  a  news- 
paper, on  the  evening  of  the  10th  of  September;  as  to  the 
contemporaneous  reduction  of  Forest  City  ores  in  his  shop 
at  night,  and  their  subsequent  shipment  to  Denver;  and 
as  to  the  several  meetings  he  had  with  the  prisoner  and 
others.  The  jury  were  the  judges  of  his  credibility.  The 
court  instructed  them  fully  as  to  the  caution  they  should 
exercise  before  relying  upon  the  testimony  of  an  accom- 
plice. They  evidently  gave  credit  to  his  story,  as  detailed 
upon  the  witness  stand,  and  we  see  no  ground  for  saying 
they  should  not  h^ve  done  so. 

5.  We  do  not  notice  the  instructions  in  detail.  We 
have  carefully  examined  them,  and  find  nothing  of  which 
the  prisoner  is  entitled  to  complain.  In  our  opinion  they 
inform  the  jury  fairly  and  fully  as  to  the  law  applicable 
to  the  facts.  These  are  all  the  errors  regarded  as  de- 
manding notice. 

The  judgment  of  the  court  below  must  be  affirmed. 

Affimeed. 
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Armstrong  v.  Abbott. 

A  director  of  a  land  company,  who  was  also  probate  judge,  at  the 
grantor^s  request  drew  a  deed,  in  the  presence  of  the  president  and 
executive  board  of  said  company,  conveying  to  a  third  person  cer- 
tain lots,  and  took  the  acknowledgment  of  the  same.  Afterwards, 
and  before  such  deed  was  recorded,  the  company  purchased  the 
.  same  lots  from  the  same  grantor.  Heldf  that  the  company  had  no 
such  knowledge  of  the  identity  of  the  lots  purchased  by  it  with 
those  formerly  conveyed  as  would  charge  it  with  notice  of  such 
former  conveyance. 

Appeal  from  Larimer  County  Court. 

Ejectment  by  John  C.  Abbott  against  Andrew  Arm- 
strong. Judgment  for  plaintiff,  and  defendant  appeals. 
The  appellee  was  plaintiff  below,  and  his  action  was  one 
in  the  nature  of  ejectment,  to  recover  lot  1,  block  112,  in 
the  town  of  Fort  Collins.  From  the  evidence  it  appears 
that  one  Davis  was  owner  of  the  lot  on  May  14,  1873; 
that  upon  that  day  he  conveyed  the  lot,  by  deed,  to  the 
trustees  of  the  Presbyterian  church,  upon  condition  that 
they  erect  a  stone  church  thereon  within  one  year,  and, 
upon  failure  so  to  do,  the  title  to  revert.  This  deed  was 
not  recorded  until  May  13,  1877.  On  September  13,  1879, 
the  church  trustees  not  having  built  the  church,  or  other- 
wise improved  the  lot,  conveyed  it  by  quitclaim  deed  to 
the  appellant  Armstrong,  who  partially  inclosed  the  lot 
soon  after,  and  was  so  in  possession  when  this  action  was 
commenced,  September  6,  1882.  On  July  12,  1873,  about 
two  months  after  the  conveyance  to  the  church  trustees, 
Davis  conveyed  the  same  lot  to  the  Larimer  County  Land 
Improvement  Company,  a  corporation,  which  deed  was 
duly  recorded  July  22,,  1873.  The  company  afterwards 
conveyed  the  lot  to  Haynes,  and  Haynes  to  the  appellee, 
Abbott.  The  conveyance  from  Davis  to  the  church 
trustees  was  not  of  record  when  the  company  purchased 
the  lot.  The  appellant  claims  that  the  facts  were  such 
as  to  charge  the  company  with  notice  of  the  prior  con- 
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veyance,  at  the  time  it  made  such  purchase,  and  that  the 
court's  finding  to  the  contrary  was  error.  The  facts 
shown  upon  this  point  are  as  follows:  A.  F.  Howes,  who 
was  a  dii'ector  and  member  of  the  executive  committee 
of  the  company,  also  probate  judge,  drew  the  deed  which 
Davis  made  conveying  this  lot,  and  another  adjoining,  to 
the  church  trustees.  And  concerning  the  same  he  testi- 
fied as  follows:  '*I  had  no  interest  in  the  transaction; 
when  I  certified  the  acknowledgment  to  this  deed  I  was 
acting  as  scrivener  and  acknowledging  officer  only, — 
don't  know  that  I  charged  my  mind  with  it."  R.  A. 
Cameron  and  J.  E.  Eemington,  also  directors  and  mem- 
bers of  the  executive  committee  of  the  company,  were 
present  at  the  time  this  deed  was  made,  and,  on  the  same 
day,  the  company  conveyed  to  the  church  trustees  the 
two  adjoining  lots.  The  evidence  does  not  disclose  who 
acted  for  the  company  in  the  purchase  of  the  lot  July 
12th,  except  that  R.  A.  Cameron,  in  his  testimony,  stated 
that  he  was  president  of  the  land  company,  and  that  he 
had  charge  of  the  buying  and  selling  of  real  estate,  and 
that  he  got  a  large  number  of  lots  from  Davis  for  the 
company. 

Mr.  T.  M.  Robinson,  for  appellant. 

Mr.  E.  A.  Ballard,  for  appellee. 

Stallcup,  C  It  is  conceded  in  the  argument  that, 
under  our  statute,  the  improvement  company  acquired 
title  to  the  lot  by  the  conveyance  of  July  12,  1873,  as 
against  the  conveyance  to  the  church  trustees  of  May  14, 
1873,  provided  the  purchase  by,  and  the  conveyance  to, 
the  company  were  without  notice  to  the  company  of  the 
prior  conveyance.  The  improvement  company,  a  cor- 
poration carrying  on  the  business  of  buying  and  selling 
real  estate,  necessarily  transacted  its  business  through  its 
agents.  In  the  transaction  of  May  14,  1873,  certain  of 
its  oflScers  doubtless  had  knowledge  of  the  fact  that  Davis 
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conveyed  two  lots  to  the  church  trustees,  and  knew  their 
location  with  reference  to  the  two  lots  which  were  con- 
veyed to  the  church  trustees  by  the  improvement  com- 
pany on  the  same  day;  but  while  actively  engaged  in 
buying  and  selling  lots,  and  while  making  purchases  of 
lots  from  said  Davis,  two  months  after  the  occurrence  of 
the  conveyances  to  the  church  trustees,  this  lot  No.  1  was 
purchased  from  Davis,  the  record  showing  title  in  him. 
The  question  arises,  Was  the  mind  of  any  one  of  the  said 
directors  or  oflBcers  of  the  improvement  company  then 
charged  with  what  had  occurred  two  months  previous,  so 
as  to  affect  the  company  with  notice  of  the  previous  con- 
veyance, to  the  church  trustees,  of  this  one  lot?  As  there 
was  nothing  in  the  transaction  of  May  14th  to  require  or 
cause  the  officers  of  the  company  to  fix  and  carry  the  de- 
scription and  identity  of  this  lot  in  their  minds,  it  is  not 
reasonable  to  presume  that  they  did  so,  nor  to  declare 
that  they  should  have  done  so.  So  there  was  nothing  in 
the  negotiations  and  purchases  of  lots  two  months  there- 
after to  require  the  company's  agents,  in  making  said 
purchases,  to  look  any  further  than  to  the  records  as  to 
the  title  of  Davis  thereto.  For  notwithstanding  a  person 
may  have  knowledge,  incidentally,  of  a  conveyance  of 
town  lots,  and  even  know  their  locality,  yet  it  would  be 
quite  unreasonable  to  require  that  the  number,  descrip- 
tion and  identity  of  such  lots  should  be  retained  indelibly 
in  the  memory  of  such  person,  especially  when  they  are 
,  lots  in  a  newly  laid-out  town,  uninclosed,  unimproved, 
and  of  no  great  value.  There  was  nothing  in  the  trans- 
action of  May  14th  of  a  character  requiring  the  officers 
of  the  company  to  take  note  or  memory  thereof,  as,  in 
the  conveyance  of  the  lots  by  Davis  to  the  church  trustees, 
the  company  was  in  no  way  party  thereto,  nor  affected 
thereby;  neither  was  any  one  acting  in  the  same  for,  nor 
on  behalf  of,  the  company.  Nothing  is  shown  of  the  lot 
purchase  by  the  company  from  Davis,  of  July  12th,  of  a 
character  calculated  to  bring  home  to,  or  charge  upon, 
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the  company  or  its  agents,  notice  of  the  fact  that  this 
lot  had  been  previously  conveyed  by  Davis.  So  the  case 
seems  fairly  within  the  rule  that  the  principal  is  not 
bound  by  the  unofficial  knowledge  communicated  to  the 
agent,  unless  such  knowledge  is  present  to  the  agent's 
mind  at  the  time  of  effecting  the  purchase.  This  rule,  as 
stated  in  the  case  of  Tlie  Distilled  Spirits,  11  Wall.  356, 
is  certainly  founded  upon  correct  principles,  and  decisive 
of  the  question  here  presented.  It  follows  that  there  is 
no  reason  for  disturbing  the  findings  of  the  court  below, 
as  the  same  were  according  to  the  evidence  in  the  dase 
and  the  law  upon  the  subject.  The  judgment  should  be 
afiirmed. 

EisiNG  and  De  France,  CO.,  not  concurring. 

Per  Curiam.    For  the  reasons  assigned  in  the  forego- 
ing opinion  of  Commissioner  Stallcup  the  judgment  of 

the  county  court  is  affirmed. 

Affirmed. 


Little  Pittsburg  Con.  Min.  Co.  v.  LrrrLE  CmEP  Con. 

MiN.  Co. 

1.  a  correct  conduBion  is  not  to  be  overthrown  because  it  is  reached 

by  illogical  reasoning,  or  upon  some  grounds  which  are  false;  thus 
where  there  are  sufficient  facts  reported  by  a  referee,  as  found  by 
him,  to  warrant  a  judgment,  the  judgment  will  not  be  disturbed 
on  review. 

2.  When  the  nature  of  a  wrongful  act  is  such  that  it  not  only  inflicts 

an  injury,  but  takes  away  the  means  of  proving  the  nature  and  ex- 
tent of  the  loss,  the  law  will  aid  the  remedy  against  the  wrong- 
doer, and  supply  the  deficiency  of  proof  caused  by  his  misconduct, 
by  making  every  reasonable  intendment  against  him  and  in  favor 
of  the  party  injured.  It  is  upon  the  consideration  of  the  relative 
s'tuation  of  the  parties,  disclosed  by  the  character  and  nature  of  the 
transaction,  that  the  rule  is  adopted. 

3.  A  principal  is  bound  to  know  what  an  agent  does  in  the  course  of  his 

employment,  and  particularly  so  when  the  profits  of  the  conduct 
of  the  agent  go  to  the  principal. 
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4.  The  scope  of  an  agent's  employment  is  to  be  determined,  not  alone 

from  what  the  principal  may  have  told  the  agent  to  do,  but  from 
what  he  knows,  or,  in  the  exercise  of  ordinary  care  and  prudence, 
ought  to  know,  the  agent  is  doing  in  the  transaction. 

5.  If  the  agent  violates  his  duty  to  his  principal,  and  is  guilty  of  a 

wrong  to  a  stranger,  whereby  the  employer  is  directly  and  pecun- 
iarily benefited,  such  wrong  is  in  point  of  law  the  wrong  of  the 
latter. 

6.  Our  law  requires  every  one  to  know  the  boundaries  of  his  own  land, 

and,  in  an  action  quare  dausum  /regit  against  him  for  passing  his 
boundaries  and  entering  upon  the  land  of  his  neighbor,  he  cannot 
defend  by  showing  his  ignorance  of  such  boundary  lines. 

7.  The  burden  of  proof  of  a  fact  is  upon  him  who  affirms  it. 

8.  It  is  good  pleading  to  deny  wholly  the  wrong  with  which  one  is 

charged,  putting  the  party  alleging  it  to  the  proof,  relying  upon  his 
inability  to  make  any  proof,  or  proof  of  the  whole  wrong ;  but  the 
fact  that  the  party  complaining  does  succeed  in  proving  a  part  only 
or  all  the  wrongs  alleged  is  no  evidence  that  his  opponent  is  sur- 
prised in  either  fact  or  law. 

9.  A  court  of  general  jurisdiction,  in  passing  upon  the  findings  of  law 

and  fact  contained  in  a  referee*s  report  in  a  case  of  trespass,  sus- 
tained exceptions  to  several  conclusions  of  law  therein  contained, 
and  also  sustained  a  motion  to  enter  such  a  judgment  as  the  facts 
proven  and  the  law  warrant.  Held,  that  there  was  nothing  in 
these  facts,  or  the  language  used,  to  show  that  the  court  disregarded 
the  findings  of  fact  by  the  referee,  and  proceeded  on  its  own  find- 
ings. 

Appeal  from  District  Court  of  Lake  County. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Markham,  Patterson  and  Thomas,  for  appel- 
lant. 

Messrs.  Clinton  Bebd  and  Samuel  P.  Bose,  for  ap- 
pellee. 

Macon,  C.  The  facts,  as  found  by  the  referee  and  re- 
ported to  the  court  in  this  case,  which  are  material  to 
this  opinion,  are  these:  That  the  appellee,  some  time 
during  the  year  1880,  entered  into  and  upon  the  premises 
of  appellant,  and  extracted  therefrom,  and  converted  to 
appellee's  use,  ore  amounting  in  value  to  something  over 
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$19,000;  and  that  some  time  during  the  latter  part  of 
1879,  and  the  early  part  of  1880,  appellant  entered  into 
and  upon  the  mining  premises  known  as  the  ''Little 
Chief  Mining  Claim,"  and  extracted  therefrom,  and  con- 
verted to  its  own  use,  ore  of  the  value  of  over  $37,000. 
The  referee  also  found  as  a  fact  that  a  portion  of  the  tres- 
pass committpd  by  appellant  upon  the  premises  aforesaid 
was  done  while  the  premises  were  the  property  of  ap- 
pellee's inlmediate  grantor,  and  a  part  was  committed 
after  the  acquisition  of  title  to  said  premises  by  appellee; 
but  how  much  was  taken  from  the  grantor  of  appellee, 
and  how  much  from  the  latter,  was  not  shown.  Upon 
this  state  of  the  case,  the  referee  concluded,  as  matter  of 
law,  that  appellee  could  recover  nothing  for  the  ore  taken 
by  appellant  after  the  acquisition  of  title  to  the  premises 
by  the  appellee,  because  of  a  failure  of  proof  as  to  the 
exact  extent  of  its  loss.  Upon  the  filing  of  the  report 
appellant  moved  for  judgment  thereon,  and  appellee  filed 
exceptions  as  to  the  whole  report,  and  moved  for  such 
judgment  as  the  facts  and  the  law  of  the  case  warranted. 
The  court  sustained  the  exceptions  to  the  report  as  to  the 
first,  fourth,  fifth,  sixth  and  eighth  conclusions  of  law, 
and  entered  judgment  in  favor  of  appellee  in  the  sum  of 
^23,589.73.  Exceptions  were  then  filed  by  appellant  to 
the  finding  of  the  referee  to  the  effect  that  appellant  had 
entered  in  and  upon  the  mining  premises  known  as  the 
"Little  Chief,"  and  extracted  therefrom  ore  to  the  value 
of  $37,125,  which  being  overruled,  appellant  filed  its  mo- 
tion for  a  new  trial,  which  also  being  overruled,  appellant 
appealed  to  this  court. 

One  of  the  assignments  of  error  relied  on  by  appellant 
is  that  the  court  sustained  the  exceptions  of  appellee  to 
the  report  of  the  referee  in  toto,  and  retried  the  case  upon 
the  evidence  found  in  the  report;  thus  disregarding  the 
facts  found  by  the  referee,  and  putting  itself  in  the  place 
of  the  referee,  usurping  the  province  of  a  jury.     This 

view  is  accepted  by  the  majority  of  my  associates,  and 
Vou  XI — 15 
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upon  that  ground  they  hold  that  the  judgment  shoiild  be 
reversed.  In  this  opinion  I  cannot  concur.  The  major- 
ity opinion  rests  upon  the  construction  of  the  language 
of  the  motion  of  appellee  for  judgment,  and  upon  that 
of  the  court  in  the  order  for  judgment.  Th.e  language 
of  the  motion  is  **  to  enter  such  judgment  in  the  cause  as 
the  facts  proven  and  the  law  warrant."  The  language 
of  the  court  is :  ' '  Now,  this  day  comes  the  plaintitf  herein, 
by  Messrs.  Thomas  and  Lyles,  its  attorneys,  and  comes 
the  defendant  herein,  by  Clinton  Reed,  Esq.,  its  attor 
ney;  and  the  court,  having  had  under  advisement  the 
exceptions  of  said  defendant  heretofore  filed  herein  to 
the  report  of  the  referee  in  this  cause,  as  well  as  its  mo- 
tion to  vacate  and  set  the  same  aside,  and  to  hold  the 
same  for  naught,  and  to  enter  such  judgment  in  this  case 
as  the  facts  proven  and  the  law  warrants,  and  having 
duly  considered  the  same,  and  being  well  advised  in  the 
premises,  now  sustains  said  exceptions  as  to  the  first, 
fourth,  fifth,  sixth  and  eighth  conclusions  of  law  as 
found  by  said  referee,  and  also  sustains  said  motion  to 
enter  such  judgment  in  this  cause  as  the  facts  proven 
and  the  law  warrants."  It  is  supposed  that  counsel  for 
appellee  misunderstood  the  practice  in  cases  referred,  and 
called  upon  the  court  to  exercise  jurisdiction  to  disregard 
the  findings  of  fact  by  the  referee,  and  to  find  such  facts 
as  in  its  opinion  the  referee  should  have  found  upon  the 
whole  evidence,  and  thereupon  to  render  such  judgment 
as  the  law  of  such  facts  warranted,  and  that  the  court 
fell  into  the  same  erroi',  and  usurped  jurisdiction  to  that 
extent.  It  may  be  admitted  that  the  language  of  the 
motion  justifies  this  inference  as  to  the  counsel  for  ap- 
pellee; but  I  can  find  no  warrant  for  the  opinion  that  the 
court  mistook  the  law,  and  adopted  the  view  of  the  coun- 
sel, and  thereby  exceeded  its  jurisdiction  in  the  premises. 
In  the  first  place,  it  is  a  familiar  rule  that  courts  of  gen- 
eral jurisdiction  are  never  presumed  to  have  transcended 
their  jurisdiction,  and  he  who  urges  excess  in  this  par- 
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ticular  must  show  it.  If  the  record  plainly  shows  the 
fact,  that  is  the  end  of  the  controversy  as  to  that  ques- 
tion; but,  if  the  record  entry  is  capable  of  a  construction 
consistent  with  the  presumption  of  jurisdiction,  that  con- 
struction will  be  adopted.  In  my  opinion,  it  is  impos- 
sible to  find  in  the  order  any  support  for  the  position  that 
the  court  accepted  the  supposed  erroneous  views  of  coun- 
sel for  appellee,  and  disregarded  the  findings  of  fact  by 
the  referee,  and  proceeded  on  its  own  findings.  The  re- 
port of  the  referee  is  not  set  aside  and  held  for  naught  as 
a  whole;  for  only  the  first,  fourth,  fifth,  sixth  and  eighth 
conclusions  of  law  are  set  aside  in  terms.  It  seems  im- 
possible to  say  that  that  part  of  the  report  not  expressly  . 
set  aside  was  not  left  untouched  by  the  court.  The 
words,  "being  well  advised  in  the  premises,  now  sus- 
tains said  exceptions  as  to  the  first,  fourth,  fifth,  sixth 
and  eighth  conclusions  of  law  as  found  by  said  referee," 
in  the  connection  in  which  they  are  found,  are  to  my 
mind  as  conclusive  that  all  of  the  other  exceptions,  both  as 
to  the  law  and  the  facts  reported,  were  left  undisturbed,  as 
if  the  words  **the  other  exceptions  are  overruled"  had 
been  added.  A  judgment  is  the  conclusion  of  law  in  a 
particular  case  announced  by  the  court;  and,  while  the 
language  used  by  courts  in  pronouncing  judgments  is  in 
many  instances  identical,  yet  there  is  no  legally  prescribed 
verbal  formula  which  must  be  used  for  that  purpose.  If, 
in  the  record  entry  of  what  purports  to  be  the  judgment, 
enough  is  found  upon  which  it  can  be  seen  that  the  court 
intended  to  render  judgment,  it  will  not  be  set  aside  be- 
cause it  is  not  couched  in  artificial  and  technical  phrase- 
ology. But  I  can  find  in  this  entry  of  judgment  no  fault 
with  the  language  used  by  the  court.  The  clause,  "  and 
also  sustains  said  motion  to  enter  such  judgment  in  the 
cause  as  the  facts  proven  and  the  law  warrants,"  does 
not  mean  any  acceptance  of  the  supposed  views  of  coun- 
sel as  to  the  jurisdiction  of  the  court  to  find  the  facts, 
but  is  simply  used  for  the  purpose  of  identifying  the  mo*- 
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tion  ruled  upon.  It  is  also  supposed  that  the  clause  found 
in  this  entry,  to  wit,  "and  it  appearing  to  the  court  from 
the  facts  contained  in  the  referee's  report,  aforesaid,  that 
said  defendant  should  have  judgment  against  said  plaint- 
iff for  the  sum  of  $23,589.73,  it  is  now  by  the  court  con- 
sidei'ed,"  etc.,  goes  to  show  the  usurpation  of  jurisdiction 
by  the  court  below;  that,  in  using  the  term  "facts  con- 
tained in  the  referee's  report,"  the  court  intended  such 
facts  as,  in  its  opinion,  the  testimony  given  at  the  hear- 
ing before  the  referee  established,  and  not  such  facts  as 
found  by  the  referee.  There  is  nothing  to  show  that 
the  court  did  not  use  this  expression  as  synonymous  with 
the  term  ** facts  found,"  but  a  great  deal  to  show  that, 
in  the  mind  of  the  court,  the  two  forms  of  expression 
were  one  and  the  same  in  meaning;  for  it  is  undeniable 
that  the  court  accepted  every  finding  of  fact  reported  by 
the  referee,  and  upon  them  founded  its  judgment, —  the 
fact  that  each  party  had  mined  in  the  premises  of  the 
other,  and  converted  large  quantities  of  ore  taken  there- 
from, the  value  of  such  ore  so  taken  and  converted,  the 
date  of  the  actual  acquisition  of  the  Little  Chief  prem- 
ises by  the  appellee,  the  fact  that  a  portion  of  the  ore 
taken  by  appellant  was  taken  before  the  acquisition  of 
appellee's  title  to  the  premises,  and,  in  short,  all  the  facts 
on  which  the  referee  rested  his  conclusions  of  law.  It 
certainly  does  not  appear,  in  that  clear  and  unequivocal 
way  in  which  it  should  to  support  the  view  of  the  ma- 
jority, that  the  court  disregarded  a  single  fact  found  by 
the  referee;  and  in  this  state  of  the  case  the  presumption 
that  the  court  did  not  transcend  its  jurisdiction  should 
be  allowed  its  full  force. 

If,  however,  the  court  did  set  aside  some  of  the  facts 
found  by  the  referee,  if  enough  were  left  to  authorize 
the  judgment  rendered,  it  should  stand,  unless  there 
were  error  in  applying  the  law  to  such  facts.  It  cannot 
be  denied  that,  so  far  as  the  facts  found  by  the  referee, 
and  unquestionably  accepted  by  the  court,  go,  they  are 
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suflBcient  to  justify  the  judgment,  unless,  as- already 
said,  the  court  erred  in  the  application  of  the  law  thereto. 
It  is  true  that,  in  the  opinion  by  the  court  stating  the 
grounds  of  its  judgment,  some  dissent  was  expressed 
with  the  finding  by  the  referee  as  a  fact  that  the  plaintiff 
was  duly  incorporated  under  the  laws  of  New  York,  and* 
by  a  compliance  with  the  laws  of  Colorado,  authorized 
to  do  business  in  this  state;  but  this  dissent  was  rested 
upon  the  ground  of  such  finding,  and  not  upon  the  find- 
ing itself;  for  the  court  held  the  stipulation  entered  into 
between  the  parties  before  the  referee,  and  reported  by 
him,  waived  or  rather  admitted  such  incorporation,  and 
made  it  unnecessary  to  offer  evidence  to  that  point.  But 
if  it  were  conceded  that  the  court  below  did  review  the 
entire  case,  and  find  facts  not  found  by  the  referee,  upon 
which,  as  well  as  those  found  by  the  referee,  its  judg- 
ment was  based,  and  that,  without  such  supplemental 
facts  thus  found  by  the  court,  it  would  have  given  judg- 
ment for  the  appellant,  the  judgment  should  not  then 
be  revei'sed,  if  it  appears  that  the  facts  reported  by  the 
referee  were  sufficient  to  have  justified  the  judgment. 
Such  action  on  the  part  of  the  court  would  be  error  with- 
out prejudice  only.  It  is  clear  that  there  were  sufficient 
facts  reported  by  the  referee,  as  found  by  him,  to  war- 
rant the  judgment,  without  any  additional  facts,  if  the 
law  is  as  I  think  it  is.  Then,  did  the  court  err  in  apply- 
ing the  law  to  the  facts  reported  by  the  referee? 

In  the  examination  of  that  question  I  shall  express  no 
opinion  upon  the  ruling  of  the  court  below  upon  tlie  doc- 
trine of  relation,  and  as  to  the  effect  of  the  stipulation 
of  the  parties  made  before  the  referee;  because,  if  the 
court  erred  in  its  opinion  as  to  these,  and  still  held  cor- 
rectly as  to  the  duty  of  appellant  to  make  out  the  fact 
that  a  part  of  the  ore  taken  by  it  from  the  Little  Chief 
premises  did  not  belong  to  appellee,  and  to  show  how 
much  belonged  to  its  grantor,  such  errors  will  not  reverse 
the  judgment.     A  correct  conclusion  is  not  overthrown 
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because  it  is  reached  by  illogical  reasoning,  or  upon  some 
grounds  which  are  false.  The  ruling  of  the  court  on  this 
point  is  supported  by  a  principle  which  has  very  fre- 
quently been  applied  in  adjudged  cases,  and  after  diligent 
search  I  have  been  unable  to  find  one  case  in  which  it 
has  not  been  applied  in  the  same  way  as  in  this,  upon 
facts  of  the  same  class  and  nature  as  those  of  this  case. 
In  the  American  note  to  the  leading  case  of  Armory  v. 
Delarnirie,  1  Smith,  Lead.  Cas.  pt.  1,  679,  the  doctrine  is 
broadly  stated  thus:  *' When  the  nature  of  a  wrongful 
act  is  such  that  it  not  only  inflicts  an  injury,  but  takes 
away  the  means  of  proving  the  nature  and  extent  of  the 
loss,  the  law  will  aid  the  remedy  against  the  wrong-doer, 
and  supply  the  deficiency  of  proof  caused  by  his  miscon- 
duct, by  making  every  reasonable  intendment  against 
him,  and  in  favor  of  the  person  whom  he  has  injured. 
A  man  who  wilfully  places  the  property  of  another  in 
a  situation  where  it  cannot  be  recovered,  or  its  true 
amount  or  value  ascertained,  by  mixing  it  with  his  own, 
or  in  any  other  manner,  will  consequently  be  compelled 
to  bear  the  inconvenience  of  the  uncertainty  or  confusion 
which  he  has  produced,  even  to  the  extent  of  surrender- 
ing the  whole  if  his  share  cannot  be  distinguished,  or 
responding  in  damages  for  the  highest  value-at  which 
the  property  in  question  can  reasonably  be  estimated; " 
citing  Lupton  v.  Whitey  15  Ves.  432;  Hart  v.  Ten  Eyck, 
2  Johns.  Ch.  62,  108;  Ryder  v.  Hathaway,  21  Pick.  298; 
Chnk  V.  Miller,  4  Wend.  628;  Bailey  v.  Shaw,  4  Fost. 
(N.  H.)  297;  Preston  v.  Leighton,  6  Md.  88.  Here  the 
appellant  clandestinely  entered  into  the  Little  Chief  min- 
ing claim,  under  circumstances  and  in  a  way  which 
made  it  practically  impossible  for  the  owner  thereof  to 
know  that  fact,  and  removed  therefrom,  and  converted 
to  its  own  use,  property  to  the  value  of  $37,126.  It  is 
said  that  part  —  a  large  part  —  of  this  property  was  taken 
from  the  grantor  of  the  appellee,  and  a  part  from  the 
appellee  (which,  upon  the  facts  of  this  case,  must  be  ad- 
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mitted);  and  that,  as  appellee  affirms  such  wrongful 
taking  of  its  property,  the  burden  of  proof  of  that  fact 
is  on  it  to  show  exactly  how  much  of  the  ore  belonged  to 
the  appellee,  and  that,  in  the  absence  of  such  exact  proof, 
the  appellant  is  relieved  from  all  responsibility.  In  Suy^ 
dam  V.  JenJcinSy  Sedg.  Lead.  Cas.  5G6,  Duer,  J  ,  speak- 
ing for  the  court,  says:  *  *  Unless  we  are  greatly  mistaken, 
there  are  certain  indisputable  rules,  or,  more  correctly, 
principles  of  natural  justice,  by  the  application  of  which 
the  amount  that  the  injured  party  ought  to  recover  may 
in  all  cases  be  readily  and  certainly  determined.  Setting 
aside  the  exceptional  cases  in  which  exemplary  damages 
may  be  justly  claimed  and  given,  and  confining  our- 
selves to  those  in  which  the  remedy  sought  is  simply 
pecuniary,  the  principles  which,  as  it  seems  to  us,  are 
manifestly  just  and  universal  in  their  application,  are 
that  the  owner  to  whom  compensation  is  due  must  be 
fully  indemnified,  and  that  the  wrong-doer  must  not  be 
permitted  to  derive  any  benefit  or  advantage  whatever 
from  his  wrongful  act.  *  *  *  An  indemnity  must 
always  be  given  to  the  injured  party;  but  it  is  not  in  all 
cases  the  measure  of  damages  which  the  wrong- doer 
ought  to  pay."  If  the  doctrine  announced  in  the  author- 
ities above  referred  to  is  law,  then  it  is  clear  that  this 
position  of  appellant  has  no  foundation  on  which  to 
stand.  The  practical  result  of  the  rule  contended  for  in 
this  case  is  that  a  wrong-doer,  by  so  committing  his 
wrongs  upon  property  held  by  two  or  more  persons  suc- 
cessively in  point  of  time  that  no  one  of  such  persons 
can  show  with  certainty  what  he  has  suffered,  is  to  be 
permitted  to  defeat  a  recovery  by  either,  and  to  be  ex- 
empted from  all  responsibility  for  his  wrongs.  Such  a 
doctrine  is  equally  shocking  to  legal  as  to  moral  justice, 
and  I  believe  no  case  can  be  found  which  supports  it. 

The  case  of  Dean  v.  Thivaite,  21  Beav.  G21,  is  exactly 
in  point,  there  being  no  fact  in  that  case  upon  which  it 
is  possible  to  distinguish  the  principle  to  l)e  applied  from 
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this.  There  the  plaintiff  brought  his  suit  for  an  account- 
ing against  defendant  in  the  year  1855,  alleging  an  injury 
upon  his  colliery  by  the  defendant,  and  a  continuous 
working  therein,  and  the  extraction  of  coal  therefrom 
since  1840.  One  defense,  among  others  set  up  in  that 
case,  was  that  a  large  part  of  the  coal  taken  by  the  de- 
fendant was  subject  to  the  bar  of  the  statute  of  lim- 
itations; and,  though  the  report  of  the  case  does  not 
expressly  show  that  defendant  insisted  that  plaintiff 
must  show  with  certainty  how  much  coal  was  taken  by 
defendant  within  the  statute  of  limitations  before  he 
could  recover  for  anything,  it  is  obvious  from  an  exami- 
nation of  the  case  that  such  defense  was  made  and  con- 
tested by  the  plaintiff.  But,  whether  this  be  true  or  not, 
the  rule  adopted  by  the  court  is  so  clear,  and  so  entirely 
applicable  to  the  facts  of  this  case,  that  it  may  well  be 
inserted  here.  After  the  first  argument  of  the  case,  the 
master  of  rolls  said:  "The  question  of  liability  with  re- 
spect to  the  working  of  minerals  under  ground,  which 
cannot  be  perceived  in  the  same  way  as  operations  upon 
the  surface,  stands,  in  my  opinion,  in  a  very  peculiar 
light;  and  it  is  very  important  to  consider  uporl  whom 
the  burden  of  proof  lies  in  a  case  of  this  description.  In 
my  opinion  the  burden  of  proof  lies  upon  the  wrong- 
doer to  show  that  the  coal  has  not  been  taken  from  the 
plaintiff's  property  within  the  time  during  which  this 
court  would  make  him  accountable  for  it.  It  was  im- 
possible for  the  plaintiff  to  ascertain  that  fact;  it  was 
solely  within  the  knowledge  of  the  defendants  and  their 
workmen.  I  think  that  the  plaintiff  has  made  out  his 
right  for  an  account  of  the  coal  which  has  been  taken 
from  his  ground,  subject  to  the  question  of  the  statute 
of  limitations,  upon  which  I  should  wish  to  hear  a  reply." 
It  appears  that  argument  was  heard  upon  that  question, 
and  the  master  of  rolls  then  used  the  following  language: 
'*  I  will  state  my  opinion  to-morrow.  If  I  should  be  of 
opinion  that  the  account  should  be  limited  to  six  years 
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before  the  filing  of  the  bill,  which  is  my  present  impres- 
sion, the  course  I  should  probably  take  is  this:  I  should 
direct  some  competent  person  to  ascertain  the  amount  of 
coal  which  has  been  taken  from  the  plaintiff's  land,  and 
then  require  the  defendant  to  show^  what  part  has  not 
been  taken  w^ithin  the  last  six  years."  On  the  next  day 
the  court  delivered  the  final  opinion  thus:  '*  I  retain  the 
opinion  which  I  expressed  yesterday,  that  an  account 
ought  to  be  directed,  but  that  it  must  be  confined  to  the 
coal  gotten  within  six  year's  before  the  filing  of  the  bill. 
*  *  *  There  are,  besides,  some  indications  on  the  evi- 
dence, which  weigh  with  me  on  this  question,  that  the 
plaintiff  was  put  upon  inquiry,  and  that  various  circum- 
stances existed  which  might  have  led  him  to  take  pro- 
ceedings at  an  earlier  period  than  he  actually  did,  for  the 
purpose  of  ascertaining  the  state  of  the  w^orks  below  the 
surface  of  the  earth,  and  whether  they  trenched  on  his 
property.  I  am  of  opinion,  therefore,  that  in  this  case  the 
account  must  be  confined  to  six  years  before  the  filing  of 
the  bill.  The  way  I  intend  to  deal  with  the  account  is 
this:  I  shall  see  if  the  parties  themselves  can  agree  as  to 
the  amount  and  extent  of  those  workings.  If  they  can- 
not, then  I  shall  probably  appoint,  under  the  powers  in- 
trusted to  me  by  the  act  of  parliament  (which  I  think 
extends  to  cases  of  this  description),  some  coal  agent  who 
is  perfectly  well  acquainted  with  mattei*s  of  this  descrip- 
tion, to  examine  and  make  a  report  as  to  the  state  of  the 
works,  and  as  to  what  coal  has  been  taken  from  under 
certain  plats  of  land  of  the  plaintiff,  which  will  be  speci- 
fied, and  to  take  all  proper  measurements  for  that  pur- 
pose. Suppose  he  finds  that  a  certain  quantity,  say  one 
thousand  tons,  has  been  taken.  I  shall  then  call  on  the 
defendant  to  show  what  portion  of  that  coal  has  been 
taken  prior  to  the  six  years.  I  think  the  burden  of  proof 
ought  to  rest  on  the  defendant,  for  this  reason:  I  assim- 
ilate this  to  the  case,  which  I  have  frequently  had  occa- 
sion to  refer  to,  of  the  chimney  sweep  who  found  the 
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diamond  ring  {Armory  v.  Delamirie\  and  governed  by 
the  principle,  which  I  have  constantly  acted  upon,  that 
the  case  will  be  taken  most  strongly  against  a  person 
who  keeps  back  and  destroys  evidence.  I  apply  that 
principle  to  a  person  whose  duty  it  was  to  keep  strict  evi- 
dence of  what  workings  there  were  in  other  pei*sons' 
lands,  and  shall  charge  a  person  working  the  coal  mines 
on  the  adjoining  land  with  the  full  amount  raised,  unless 
he  can  prove  it  was  not  taken  within  the  time  during 
which  the  court  directs  the  account.  On  taking  that  ac- 
count I  shall  certainly  not  treat  this  as  a  case  of  fraud, 
but  shall  act  on  any  reasonable  evidence  I  can  get  to  as- 
certain at  what  time  the  coal  was  worked.  This  is  the 
view  I  take  with  respect  to  the  mode  of  taking  the  ac- 
count of  the  coal  worked." 

This  case  calls  more  loudly  for  the  application  of  the 
doctrine  that  the  wrong-doer  must  suffer  from  the  con- 
fusion he  has  created,  or  the  want  of  evidence  which  he 
has  made  it  impossible  for  his  victim  to  produce,  than 
did  the  case  just  quoted;  because,  in  the  latter  case,  there 
were  some  facts  indicating  that  plaintiff  had  notice  of 
the  trespass  complained  of,  and  might  have  made  such 
examination  as  to  have  discovered  the  extent  of  the 
wrong,  and  brought  his  suit  earlier;  but  here  there  is  no 
pretense  even  that  appellee  or  its  grantor  had  the  re- 
motest suspicion  of  the  trespass  of  appellant.  The  fallacy 
of  the  opinion  of  the  majority  is  in  confounding  the  dis- 
tinction between  the  burden  of  proof  and  the  weight  of 
evidence.  The  former  is  a  rule  of  law;  the  latter  of  fact. 
The  one  belongs  to  the  court;  the  other  to  the  jury. 
Whether  the  burden  of  proof  as  to  a  certain  fact  is  on  the 
plaintiff  or  defendant  the  court  w^ill  determine  upon  the 
settled  rules  of  evidence,  one  of  which  is  that  the  burden 
of  maintaining  any  issue  of  fact  rests  upon  him  who, 
from  the  nature  and  character  of  the  fact,  has  or  might 
have  peculiar  information  thereon.  It  is  thought  that 
the  ruling  of  the  court  on  this  point  rested  on  the  fact 
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that  appellant  withheld  evidence  it  might  have  produced ; 
and  that,  as  it  was  not  shown  by  appellee  that  appellant 
had  knowledge  as  to  how  much  ore  it  took  from  the 
grantor  of  appellee,  the  ruling  was  erroneous,  and  the 
judgment  ought  not  to  stand.  This  is  a  mistaken  view, 
arising  from  a  failure  to  discriminate  between  the  case 
where  one  party  actually  has  evidence  he  will  not  pro- 
duce, and  that  w^here,  from  the  nature  of  the  fact  in 
question,  one  party  might  and  ought  to  know  of  the  cir- 
cumstances, and  the  other  cannot  be  supposed  to  have 
any  definite  knowledge  thereof.  Here  the  law  presumes 
that  the  appellee  cannot  know  how  much  ore  appellant 
had  extracted  from  the  Little  Chief  mining  premises 
before  the  former  acquired  the  title  thereto,  because  tlie 
trespass  was  committed  under  ground,  in  the  dark,  and 
secretly;  while  the  law  does  presume  that  appellant  does 
know  that  fact,  because  it  might  and  it  is  its  duty  to 
know  it.  It  is  upon  the  consideration  of  the  relative 
situation  of  the  parties,  disclosed  by  the  character  and 
nature  of  the  transaction,  that  the  rule  is  adopted;  and 
it  is  not  set  aside  because  the  wrong-doer  in  any  particular 
case  may  show  that  he  does  not  in  fact  know  more  of 
the  niatter  than  the  sufferer.  The  same  doctrine  was 
enforced  in  Mortimer  v.  Cradock,  12  Law  J.  C.  P.  166, 
cited  in  1  Add.  Torts,  561,  the  facts  of  which  were  that 
a  diamond  necklace  of  the  value  of  £500  had  been  stolen, 
and  a  portion  of  the  stones  were  soon  afterwards  found 
in  defendant's  possession.  A  verdict  against  him  for 
the  value  of  the  whole  article  was  sustained.  The  whole 
doctrine  grows  out  of  the  maxim  that  no  man  shall  take 
advantage  of  his  own  wrong,  and  is  administered  in 
various  ways.  A  familiar  example  is  found  in  the  con- 
fusion of  goods;  and  in  cases  of  tort  where  one  tort- 
feasor is  rtiade  to  bear  the  burden  of  the  whole  loss, 
though  in  fact  he  may  have  received  none  of  the  fruits  of 
the  wrong. 
My  associates  seem  also  to  think  that  the  fact  that  the 
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appellant,  the  Little  Pittsburg  Consolidated  Mining  Com- 
pany, as  a  company,  did  not  know  of  or  sanction  this 
wrong  committed  by  its  superintendent,  has  such  force 
and  bearing  in  the  case  as  to  relieve  it  from  the  necessity 
imposed  upon  it  by  the  court.  Such  fact  was  not  found 
by  the  referee,  and  does  not  appear  in  the  record;  but,  if 
it  did,  it  would  not  affect  the  question.  A  principal  is 
bound  to  know  what  his  agent  does  in  the  coui^se  of  his 
employment,  and  particularly  so  when  the  profits  of  the 
conduct  of  such  agent  go  in  the  pockets  of  the  principal. 
In  Dean  v.  Thwaite,  supra,  the  defendant  denied,  under 
oath,  her  knowledge  that  she  was  trespassing  upon  the 
property  of  the  plaintiff,  and  the  court  accepted  her 
statement  as  true,  and  said,  **I  shall  certainly  not  treat 
this  as  a  case  of  fraud; "  and  yet  enforced  the  rule  against 
the  defendant. 

It  is  thought  the  wilfulness  of  the  wrong  committed 
by  Bearce,  appellant's  superintendent,  and  the  ignorance 
of  the  appellant  of  the  fact  until  after  its  consummation, 
relieves  it  from  the  rule  of  evidence  insisted  on  above; 
and  the  doctrine  upon  which  this  view  is  based  is  that, 
where  the  act  of  the  agent  is  one  done  by  him  outside  of 
the  scope  of  his  employment,  for  his  own  gratification  or 
profit,  the  principal  cannot  be  held  liable  for  the  conse- 
quences of  such  act.  As  a  general  proposition  this  may 
be  conceded.  In  support  of  this  position  many  cases  are 
cited;  but,  as  I  view  the  law,  they  are  inapplicable  to  the 
question  under  discussion.  They  establish  the  exemption 
of  the  principal  from  all  liability  to  the  injured  party 
where  the  agent  is  found  to  have  acted  outside  of  his 
authority,  express  or  implied.  But  here  it  is  conceded 
that  appellant  is  liable  to  appellee  for  so  much  of  the  ore 
as  the  latter  may  be  able  to  show  itself  entitled  to.  The 
cases  cited  in  the  majority  opinion  hold  that  the  principal 
is  liable  upon  the  ground  that  the  servant  did  the  wrong 
complained  of  within  the  scope  of  his  employment;  or 
that  the  master  is  not  liable  because  the  servant  acted 
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beyond  the  scope  of  his  employment.  All  the  cases  and 
text-books  cited  on  this  subject  go  upon  the  ground  that 
the  act  which  is  the  cause  of  action  results  in  no  pecun- 
iary profit  to  the  principal;  but  no  case  can  be  found 
which  holds  that  where  the  agent,  upon  his  own  motion, 
illegally  takes  the  property  of  one,  and  gives  it  to  his 
principal,  the  principal  is  not  liable  for  such  property  or 
its  value.  If,  then,  the  appellant  is  liable  to  appellee  for 
the  act  of  its  superintendent  in  the  premises,  does  the 
mere  fact  of  its  receiving  and  converting  the  ore,  or  its 
value,  in  ignorance  of  the  true  ownership  thereof,  change 
the  rule  of  evidence  on  the  facts  of  this  case?  I  think 
not,  for  the  following  reasons: 

First.  The  fact  is  found  by  the  referee  that  appellant 
took  and  converted  this  ore;  and  that  finding  this  court 
is  bound  to  accept,  because  appellant  accepted  such  find- 
ing in  moving  for  judgment  on  the  report,  and  because 
the  evidence  before  the  referee  supports  the  finding. 

Second.  The  superintendent,  Bearce,  in  mining  and 
milling  the  ore,  acted  for  the  appellant,  and  within  the 
scope  of  his  employment.  He  did  not  act  for  himself, 
nor  for  a  stranger,  and  it  is  impossible  that  one  should 
act  for  no  one.  Nor  does  it  appear  that  he  committed 
the  wrong  from  any  spirit  of  actual  malice  or  hostility 
towards  appellee  or  its  grantor,  but  solely  in  the  interest 
of  appellant.  In  all  that  was  done  by  him  he  used  the 
means,  machinery,  appliances  and  workmen  of  appel- 
lant. Everything  was  done  in  its  name.  His  salary,  if  he 
was  paid  for  his  services,  was  paid  by  the  appellant,  and 
the  entire  profits  of  his  operations  went  into  the  coffers 
of  his  employer.  The  scope  of  an  agent's  employment  is 
said,  in  Kingsley  v.  Fitts,  61  Vt.  416,  "to  be  determined, 
not  alone  from  what  the  principal  may  have  told  the 
agent  to  do,  but  from  what  he  knows,  or  in  the  exercise 
of  ordinary  care  and  prudence  ought  to  know,  the  agent 
is  doing  in  the  transaction." 

Third.  Bearce  was  appellant's  mining  superintendent, 
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and  was  clothed  with  the  general  management  and  con- 
trol of  its  mining  operations,  with  power  to  direct  when 
and  how  the  workmen  in  the  mine  should  work;  or  he 
was,  in  this  department,  subject  to  the  orders  and  direc- 
tions of  appellant.  If  he  occupied  the  first  position, 
then,  as  to  those  under  his  control  and  as  to  strangers 
he  was  the  principal,  and  his  acts  were  its  acts,  and  his 
wrongs  its  wrongs.  He  was  the  representative  of  the 
company,  as  much  so  as  would  have  been  the  president 
and  all  the  other  directors  of  the  company  had  they  exer- 
cised the  same  powers  as  the  superintendent.  In  Ma- 
lone  V.  Hathaivay^  64  N.  Y.  5,  in  discussing  the  doctrine 
of  responsibility  of  employers,  whether  corporations  or 
natural  persons,  for  the  acts  and  omissions  of  their  super- 
intendents, Allen,  J.,  says:  .**  Corporations  necessarily 
acting  by  and  through  agents,  thus  having  the  superin- 
tendence of  various  departments,  with  delegated  author- 
ity to  employ  and  discharge  laborers  and  employees, 
provide  materials  and  machinery  for  the  services  of  the 
corporation,  and  generally  direct  and  control  under  gen- 
eral powers  and  instructions  from  the  directors,  may 
well  be  regarded  as  the  representatives  of  the  corpora- 
tion, charged  with  the  performance  of  its  duty,  exercis- 
ing the  discretion  ordinarily  exercised  by  principals,  and 
within  the  limit  of  the  delegated  authority  of  the  acting 
principal.  These  acts  are  in  such  cases  the  acts  of  the 
corporation;  and  the  corporation,  within  adjudged  cases, 
must  respond  as  well  to  the  other  servants  of  the  com- 
pany as  to  strangers.  They  are  treated  as  the  general 
agents  of  the  corporation  in  the  several  departments  com- 
mitted to  their  care.  A  person  thus  placed  by  a  corpora- 
tion in  such  a  position  and  authority  may  be  fairly  con- 
sidered as  its  representative  jpro  hoc  vice.^^  In  Corcoran 
V.  Holbrooke  59  N.  Y.  517,  the  rule  is  thus  expressed: 
**It  is  evident  that  this  general  agent  was  not  a  mere 
fellow- servant  of  the  plaintiff.  He  was  not  a  common 
hand  in  the  mill;  but  that  he  was  charged  with  the  per- 


1888.]  L.  P.  C.  M.  Co.  V.  L.  C.  C.  M.  Co.  239 

formance  of  the  duties  which  the  defendants  owed  to  the 
hands  employed  in  the  mill.  There  was  ho  other  person 
to  discharge  those  duties,  and  defendants  could  not,  by 
■  absenting  themselves  from  the  mill,  and  refraining  from 
giving  any  personal  attention  to  its  conduct,  but  commit- 
ting the  entire  charge  of  it  to  an  agent,  exonerate  them- 
selves from  those  duties,  or  from  the  consequences  of  a 
failure  to  perform  them.  *  *  *  As  to  acts  which  a 
master  or  principal  is  bound,  as  such,  to  perform  towards 
his  employees,  if  he  delegates  the  performance  of  them 
to  an  agent,  the  agent  occupies  the  place  of  the  master, 
and  the  latter  is  deemed  present  and  liable  for  the  man- 
ner in  which  they  are  performed."  These  cases  were 
brought  by  servants  to  recover  of  their  employers  for  in- 
juries caused  by  the  negligence  of  superintendents;  and 
the  question  decided  was  that  of  the  right  of  such  em- 
ployees to  recover  for  the  negligence  of  the  vice-princi- 
pal; but  the  legal  consequences  of  such  authority  in  the 
agent  are  as  applicable  to  cases  where  strangers  are  in- 
jured by  such  agent  as  in  those  of  servants.  The  liabil- 
ity of  the  principal  arises  out  of  the  representative 
character  of  the  servant,  w^hose  act  or  omission  has 
caused  damage.  Occupying  such  a  position,  and  vested 
with  such  authority,  he  is  bound  to  do  or  prevent  the 
doing  of  all  acts  which  will  protect  in  the  one  case, 
or  injure  in  the  other,  both  the  employees  of  his  princi- 
pal and  strangers.  If  he  violates  his  duty  to  his  princi- 
pal, and  is  guilty  of  a  wrong  to  a  stranger,  whereby  the 
employer  is  directly  and  pecuniarily  benefited,  such 
wrong  is  in  point  of  law  the  wrong  of  the  latter,  and  he 
stands  in  the  same  legal  situation  as  the  agent  would  oc- 
cupy were  he  sued  for  the  injury.  It  cannot  be  denied 
that  it  was  the  duty  of  appellant,  in  mining  its  own  ter- 
ritory, to  respect  that  of  its  neighbors,  and  restrain  its 
workmen  and  servants  from  trespassing  upon  such  neigh- 
bors. Having  delegated  the  entire  control  o£  its  mine 
and  miners  to  a  superintendent,  withdrawing  from  all 
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control  and  supervision  itself,  it  cannot  be  heard  to  say 
that  it  was  not  present  when  the  wrongs  complained  of 
were  committed,  and  knew  not  of  their  commission. 
But  if  Bearce  was  not  vested  with  this  general  authority, 
and  was  under  the  control  and  direction  of  appellant, 
through  its  board  of  directors  or  other  agent,  then  the 
company  is  certainly  bound  to  know  what  its  servants 
were  doing,  and  to  control  them. 

Fourth.  Because  appellant  cannot  be  heard  to  say  it 
did  not  know  that  its  superintendent  was  trespassing 
upon  the  premises  of  another.  To  repeat:  If  Bearce  had 
such  authority  in  the  premises  as  to  make  him  appellant's 
superintendent,  then,  by  the  rule  of  law  which  holds  him 
to  be  the  principal  as  to  third  persons,  the  question  of 
notice  is  excluded  from  the  case;  but  if  he  was  less 
than  a  representative,  and  was  directed  and  controlled 
by  his  principal,  the  latter  is  estopped  to  say  it  did  not 
know  that  which  its  agent  knew.  The  law  is  thoroughly 
settled  that,  as  between  the  principal  and  a  stranger, 
the  former  does  know  whatever  his  agent  knows, 
learned  while  acting  for  such  principal  in  the  particular 
transaction.  Many  cases,  among  which  are  Hart  v. 
Bank,  83  Vt.  252;  Dresser  v.  Norwood,  17  C.  B.  (N.  S.) 
466,  and  The  Distilled  Sjnrits,  11  Wall.  356,  hold  that 
notice  possessed  by  an  agent,  even  though  it  may  have 
been  acquired  prior  to  his  agency,  or  in  another  transac- 
tion, which  he  is  at  liberty  to  communicate  to  his  princi- 
pal, will  bind  the  latter.  But  many  of  the  courts  of  this 
country  decline  to  carry  the  doctrine  to  this  extent,  and 
limit  its  application  to  cases  where  the  knowledge  or 
notice  possessed  by  the  agent  was  acquired  during  his 
particular  agency,  and  in  the  course  of  the  same  trans- 
action. In  Sooy  V.  State,  41  N.  J.  Law,  400,  the  court, 
in  its  discussion  of  the  doctrine  of  the  cases  just  cited, 
says:  *'The  more  just  principle  would  seem  to  be  one 
that  aimed  to  award  to  each  the  benefits  and  burdens 
which  would  have  arisen  if  the  business  had  been  trans- 
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acted  by  both  in  person.  Such  a  result  would  follow  if 
the  rale  to  be  adopted  were  that  whenever  the  principal, 
if  acting  in  the  matter  for  himself,  would  have  received 
the  notice,  the  knowledge  of  his  agent  shall  be  charge- 
able to  him."  If  we  apply  this  rule  to  the  facts  of  this 
case,  it  is  at  once  manifest  that,  had  the  appellant  done 
its  own  work  in  the  mine,  dispensing  with  agents  and 
superintendents,  it  must  have  known  when  it  crossed  its 
boundary  line  and  entered  the  Little  Chief  territory. 
Here,  also,  the  knowledge  of  the  superintendent,  with 
which  the  appellant  is  chargeable,  was  obtained  in  and  by 
the  very  transaction  constituting  the  cause  of  action. 

Fifth.  Because,  if  the  appellant,  by  its  whole  body  of 
directors,  had  worked  in  its  mine  and  ignorantly  crossed 
into  the  Little  Chief  ground  and  taken  and  appropriated 
the  proceeds  of  this  ore,  it  would  be  liable  therefor  to  the 
owner  thereof,  and  would  be  bound  to  show  how  much 
of  it  did  not  belong  to  appellee.  The  entry  in  such  case 
would  be  wrongful,  though  done  unwittingly;  and  ap- 
pellant, being  a  wrong-doer,  would  be  subject  to  the  rule 
cited  above,  that  what  is  one's  duty  to  know  the  law 
holds  him  to  know.  Neither  in  legal  nor  natural  reason 
can  there  be  any  difference  between  taking  the  ore  igno- 
rantly and  taking  the  value  thereof  without  knowledge 
of  the  place  from  which  the  ore  was  taken;  and  if,  in 
the  first  instance,  the  burden  of  proof  would  be  upon  ap- 
pellant, it  would  in  the  last.  Over  the  superintendent 
of  appellant  appellee  had  no  control;  with  him  it  had  no 
connection;  between  them  there  was  no  privity  and  no 
channel  of  communication;  while  he  was  the  mere  creat- 
ure of  appellant.  It  was  his  legal  and  moral  duty  to 
keep  out  of  the  premises  of  appellee.  If  he  would  not, 
but,  for  the  direct  and  sole  benefit  of  his  employer,  he 
would  take  the  property  of  appellee,  his  duty  to  know 
how  much  he  took  is  undeniable,  and  it  is  but  simple 
justice  and  reason  that  his  employer  should  exact  of  him 
the  observance  of  this  duty,  and,  failing  so  to  do,  be  held 
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to  the  same  obligation.  Appellant  is  as  much  bound  to 
know  where  the  money  it  received  came  from  as  it  would 
have  been  to  know  from  whose  ground  the  ore  produc- 
ing the  money  came  from,  had  it  done  the  mining.  For 
this  position  I  rely  upon  the  case  of  Dean  v.  Thwaite,  21 
Beav.,  supra.  It  is  thought  by  my  associates  that  the 
judgment  of  the  master  of  rolls  in  that  case  proceeded  on 
the  notion  of  withholding  evidence;  but  this  is  clearly  a 
mistaken  view.  There,  the  defendant,  a  woman,  posi- 
tively denied  in  her  answer,  under  oath,  any  knowledge 
that  her  workmen  and  agents  had  entered  the  land  of 
the  plaintiff,  and  there  was  no  proof  to  overthrow  this 
denial.  Her  denial  was  accepted  as  true  by  the  court, 
and  the  master  of  rolls  said:  "  I  shall  certainly  not  treat 
this  as  a  case  of  fraud.  Still,  her  morally  hpnest  igno- 
rance of  the  fact  that  her  servants  had  been  taking  the 
coal  of  Dean  for  her  benefit  did  not  relieve  her  from  the 
duty  of  showing  just  how  much  of  the  whole  mass  was 
taken  during  the  time  covered,  and  excluded  from  the 
account  by  the  statute  of  limitations."  If  this  ruUng  is 
good  law  why  should  it  not  be  applied  to  this  case?  It  is 
true  that  the  master  of  rolls  said  that  he  assimilated  the 
cases  to  that  of  Armory  v.  Ddamiriey  which  was  a  case 
tn  which  the  defendant  kept  back  evidence;  but  the 
analogy  between  the  two  cases  arose,  not  out  of  the  fact 
that  Mrs.  Thwaite  actually  had,  as  the  jeweler  had,  the 
evidence  which  she  could  produce,  but  had  out  of  the 
legal  duty  resting  upon  her  to  know  the  boundaries  of 
her  own  land  and  to  know  when  she  crossed  them;  from 
which  followed  the  legal  duty  flowing  from  such  legally 
imputed  knowledge,  to  keep  "strict  evidence  of  what 
workings  there  were  in  other  persons'  lands."  Certainly, 
our  law  requires  every  one  to  know  the  boundaries  of 
his  own  land;  and  in  an  action  quare  clattsum  /regit 
against  him  for  passing  his  boundaries  and  entering  the 
land  of  his  neighbor,  he  could  not  defend  by  showing  his 
ignorance  of  such  boundary  lines.    And  whether  he  or 
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his  servant  acting  within  his  employment  committed  the 
trespass  is  immaterial.  Hence  in  this  case,  Bearce  being 
the  principal,  was  bound  to  know,  and  in  fact  did  know, 
when  he  left  appellant's  premises,  and  he,  as  much  as 
appellant,  was  bound  to  keep  the  evidence  of  his  trespass 
for  the  benefit  of  the  suffering  neighbor. 

Sixth.  The  burden  of  proof  is  upon  appellant,  upon 
the  plain  and  well-understood  rules  of  evidence,  outside 
of  the  question  of  wrong-doing.  It  is  said  that  the  bur- 
den of  proof  of  any  fact  is  upon  him  who  affirms  it. 
This  is  true  in  a  general  sense.  It  w^as  certainly  incum- 
bent on  appellee  to  show,  to  make  good  its  claim  against 
appellant,  that  the  latter  had  unlawfully  entered  upon 
ite  mining  premises  and  removed  therefrom  ore.  This 
it  did.  It  showed  that  from  January  2,  1880,  it  had  been 
in  possession  of  the  Little  Chief  mining  claim,  under 
claim  of  ownership  in  fee,  and  that  from  January  10, 
1880,  it  had  the  absolute  fee-simple  title  to  the  property; 
further,  that  appellant  had  excavated  in  the  said  claim  a 
certain  area,  and  taken  therefrom  ore  of  the  net  value  of 
$37,125,  and  rested.  To  meet  and  avoid  the  force  of  this 
proof,  appellant  did  what  in  pleading  would  be  denomi- 
nated "confessing and  avoiding; "  that  is,  it  showed  that, 
notwithstanding  it  took  all  of  this  ore,  appellee  was  not 
the  owner  of  all  of  it,  but  that  a  "large  part"  was  the 
property  of  appellee's  grantor.  This  was  clearly  an 
affirmative  defense,  which  appellant  was  bound  to  make 
good  by  showing,  not  only  that  some  of  the  ore  did  not 
belong  to  appellee,  but  how  much.  To  illustrate:  Sup- 
pose appellant,  instead  of  denying  in  his  rephcation  the 
taking  of  any  ore  from  appellee,  had  admitted  it,  setting 
up  that  a  large  part  thereof  was  taken  from  the  appel- 
lee's grantor,  and  that  for  such  part  it  had  procured  from 
grantor  a  release  of  damages,  would  appellant  not  have 
been  called  on  to  show  accurately  how  much  of  the  ore 
this  release  covered?  In  other  words,  would  not  such  re- 
lease have  been  an  affirmative  defense;  and,  if  so,  is  it 
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any  more  so  than  the  defense  upon  which  appellant  now 
relies? 

The  opinion  that  a  new  trial  should  be  granted  because 
the  amount  of  ore  taken  from  the  grantor  of  appellee 
by  appellant  was  not  made  an  issue  in  the  case  by  the 
pleadings,  it  seems  to  me,  is  quite  novel,  and  inconsistent 
with  the  settled  rules  of  practice.  It  is  said  that  appel- 
lant, by  its  replication,  denied  the  taking  of  any  oi*e  from 
the  Little  Chief  premises,  and  produced  considerable 
evidence  to  sustain  this  denial;  and  that  as  the  fact  that 
appellant  had  mined  in  the  Little  Chief  ground,  and  con- 
verted ore  therefrom,  as  well  as  that  a  part  of  the  tres- 
pass was  against  appellee's  grantor,  was  developed  by 
the  evidence  before  the  referee,  and  as  neither  party  has 
had  an  opportunity  to  get  evidence  upon  this  fact,  both 
should  be  admitted  to  re-open  the  case  so  far  as  to  produce 
what  evidence  they  may  upon  the  point.  I  fail  to  see 
what  bearing  the  character  or  form  of  appellant's  plead- 
ing has  upon  the  question.  By  appellee's  answer  appel- 
lant was  charged  with  entering  upon,  and  removing  from, 
the  Little  Chief  mining  claim  a  large  quantity  of  valu- 
able ore.  Instead  of  confessing  such  trespass  in  part, 
and  avoiding  it  so  far  as  the  ore  belonging,  at  the  time  of 
its  commission,  to  appellee's  grantor  went,  appellant  saw 
fit  to  deny  in  toto  such  entry  and  convei*sion,  and  sought 
to  make  this  denial  good,  first,  by  showing  it  had  not  en- 
tered the  Little  Chief  premises  at  all,  and  then,  when 
that  position  became  untenable,  by  showing  that  such 
entry  was  made  before  appellee  owned  the  mine.  The 
form  of  the  pleading  adopted  by  appellant  certainly  did 
not  in  the  least  affect  or  limit  it  in  making  its  defense 
before  the  referee;  for  it  made  by  its  evidence  the  very 
same  case  as  it  would  have  made  had  it  pleaded  in  con- 
fession and  avoidance,  as  above  suggested.  Upon  the 
form  of  the  issue  as  to  this  fact,  chosen  by  appellant, 
there  can  be  no  right  to  a  new  trial  of  that  fact.  If, 
however,  it  is  supposed  that  the  pleading  shows  that  ap- 
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pellant  had  no  notice  of  the  wrongs  charged  in  and  by 
the  answer  in  the  case  until  the  trial,  when  it  was  testi- 
fied to  by  witnesses,  and  that  it  was  taken  by  surprise, 
it  is  answered  that  such  assumption  has  no  basis  in  the 
theoiy  of  pleading,  nor  in  the  experience  of  practice.  It 
is  good  pleading  to  deny  wholly  the  wrong  with  which 
one  is  charged,  putting  the  party  alleging  it  to  the  proof, 
relying  upon  his  inability  to  make  any  proof,  or  proof  of 
the  whole  wrong;  and  it  is  the  almost  invariable  practice 
to  do  so.  But  the  fact  that  the  complaining  party  does 
succeed  in  proving  a  part  only  or  all  the  wrongs  alleged 
is  no  evidence  that  the  defendant  is  surprised  in  either 
fact  or  law.  The  answer  in  this  case  was  sufficiently  dis- 
tinct as  to  dates  and  amounts,  and  in  every  other  partic- 
ular, to  fully  apprise  appellant  of  the  charge  against  it, 
and  to  enable  it  to  prepare  its  defense.  Nor,  if  we  look 
away  from  the  pleadings  to  the  course  of  the  trial  before 
the  referee,  do  we  find  any  support  for  the  notion  that 
appellant  was  surprised,  or  was  in  any  way  unprepared 
to  meet  the  trespass  charged  against  iti  The  case  was 
comxnenced  in  September,  1880,  the  answer  was  filed  on 
the  1st  day  of  March,  1881,  and  the  report  of  the  referee 
filed  in  July,  1883.  Thus  more  than  two  years  passed 
after  appellant  was,  by  the  answer,  plainly  notified  that 
it  was  charged  with  this  wrong,  before  the  report  was 
filed.  All  of  this  time  appellant  had  to  inquire  whether 
its  agents  or  workmen  had  passed  the  boundaries  of  its 
premises,  and  entered  those  of  appellee  or  its  grantor; 
and  from  the  array  of  witnesses  it  marshaled  at  the  trial, 
and  examined  on  this  fact,  it  is  evident  that  it  was  dili- 
gent. To  say  it  could  not  discover  at  once,  by  a  mere 
inspection  of  its  mine  on  the  side  adjoining  the  Little 
Chief  claim,  the  fact  tliat  it  had  entered  and  mined  in 
the  latter  premises,  is  to  ignore  the  evidence  of  the  wit- 
nesses before  the  referee;  and  to  assume  it  did  not  at 
once  institute  such  inquiry  is  to  charge  it  with  a  degree 
of  negligence  that  would  deprive  it  of  any  right  to  a  new 
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trial.  Besides,  the  witnesses  examined  by  appellant  upon 
this  branch  of  the  case  were  the  men  who  did  the  very 
work  of  which  appellee  complains,  or,  at  least;  many  of 
them  were;  and  why  it  should  be  supposed  that  others 
can  be  found  who  will  speak  more  definitely  on  this  point 
it  is  difficult  to  understand.  Further,  the  appellant  never 
asked,  during  the  progress  of  the  examination  before  the 
referee,  for  a  continuance  on  account  of  absent  witnesses, . 
nor  for  a  new  trial  on  the  ground  of  surprise  or  newly- 
discovered  evidence.  In  the  elaborate  argument  of  ap- 
pellant's counsel  there  is  no  hint  or  suggestion  that  a 
new  trial  for  the  purpose  of  making  a  better  showing  as 
to  the  ore  taken  from  appellee's  grantor  was  desired,  or 
would  be  of  any  benefit  to  either  party.  But  appellant 
is  content  to  leave  the  fact  in  its  present  state  of  uncer- 
tainty, if  this  court  will  hold  the  law  to  be  that  appellee 
must  show  definitely  how  much  of  this  wrong  was  per- 
petrated upon  it,  in  order  to  a  recovery  of  anything. 
Now  that  appellee's  principal  witness  is  dead,  it  would 
be  unjust  to  send  this  case  back  for  a  retrial;  because, 
though  his  testimony  may  be  used  in  such  trial,  it. will 
not  have  the  same  effect  as  his  oral  testimony  would 
have.  In  my  opinion  the  judgment  in  this  case  should 
be  affirmed. 

Per  Curiam.  The  referee's  report  was  divided  into 
separate  findings  of  fact  and  of  law.  The  findings  of  fact 
were  numbered  from  one  to  six,  inclusive.  By  reference 
to  the  original  transcript  we  discover  that,  immediately 
following  these  findings,  the  referee  uses  this  language: 
*' As  conclusions  of  law  I  find."  Then  he  adds  eight  or 
ten  distinct  conclusions  of  law,  but  leaves  them  unnum- 
bered. In  view  of  these  circumstances,  we  agree  with 
Commissioner  Macon  that  the  court  intended  to  set  aside 
the  conclusions  of  law  only,  leaving  undisturbed  the 
referee's  findings  of  fact.  The  action  of  the  district  court 
in  designating  the  legal  conclusions  of  the  referee  by 
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number  does  not  avoid  this  inference.  The  language  used 

in  the  judgment,  as, well  as  the  circumstance  that  there 

is  no  eighth  finding  of  fact,  satisfies  us  that  the  learned 

commissioner's  view  is  correct.     We  may  admit  that  one 

or  more  of  the  conclusions  of  law  set  aside  by  the  court 

were  technically  right.     Yet,  if  they  were  not  essential 

to  the  judgment,  and  if  the  judgment  is  fairly  supported 

by  the  facts  found,  under  established  legal  principles,  no 

reversible  error  was  committed.     With  this  explanation 

>ve  adopt  the  conclusion  reached  by  Commissioner  Macon 

in  the  foregoing  opinion;  and  the  judgment  of  the  district 

court  is  accordingly  affirmed. 

Affirmed. 


u 

15 


Denver  &  S.  F.  R  Co.  et  al.  v.  Domke  et  al.,  and 

Same  ads.  Same. 

1.  The  coDstitution  and  statute  contemplate  the  use  of  streets  in  the 

city  of  Denver  by  ordinary  railroads,  and  there  is  clearly  implied, 
if  not  express,  legislative  sanction  empowering  the  city  council  to 
permit  such  use. 

2.  Under  the  statute  this  use  is,  however,  an  unusual  and  extraordi- 

nary use ;  and  the  authority  of  the  council  to  permit  the  use  is  a 
"  special  power."  There  is  a  distinction,  as  to  the  abutting  owner's 
right  to  compensation,  between  such  use  and  the  reasonable  and 
careful  improvement  of  the  street  for  local  convenience  and  traffic. 
8.  Abutting  owners  who  purchase  after  the  construction  of  such  a  road 
in  the  street,  and  those  who,  without  objection,  permit  such  con- 
struction, taking  no  legal  steps  within  six  years,  cannot  obtain  in- 
junctive relief  forbidding  the  operation  of  the  road. 

4.  Courts  cannot,  at  the  suit  of  a  private  party,  no  fraud  being  imputed 

to  the  municipal  authorities,  in  a  collateral  proceeding  ignore  or 
modify  the  language  used  in  an  ordinance  on  the  ground  of  decep- 
tion connected  with  its  original  adoption. 

5.  Where  the  fee  of  an  individual,  although  an  abutting  lot  owner,  is 

not  sought  to  be  taken,  he  cannot,  under  the  constitution  or  under 
the  statute  on  eminent  domain,  enjoin  the  construction  and  opera- 
tion of  a  railroad  merelv  because  the  damages  to  his  premises  are 
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not  oompeDsated  in  advance;  provided  the  company  ad  under 
sufficient  legislative  and  municipal  authority.  Nor  can  the  abut* 
ting  owner  in  such  case  interpose  the  objection  that  the  use  of  the- 
Btreet  is  not  necessary*^ 

Appeal  from  Superior  Court  of  Derwer. 

m 

In  November,  1880,  the  Denver  Circle  Railroad  Com- 
pany was  organized  as  a  corporation  under  and  by  virtue 
of  the  laws  of  the  state  ot  Colorado.  In  January,  1881,. 
it  procured  the  passage  of  an  oi*dinance  by  the  city  coun- 
cil gx*anting  authority  to  locate,  construct,,  maintain  and 
operate  a  single  or  double  track  railway  and  telegraph 
line  through  certain  streets  of  the  city,  including  Willow 
lane  and  Clark  street.  It  thereupon  proceeded  to  con- 
struct a  narrow  gauge  railway  through  the  streets  above 
named,  among  others,,  and  during  the  same  year  com- 
pleted and  commenced  operating  the  road  through  said 
streets.  The  business  thus  inaugurated  has  been  carried 
on  down  to  the  present  time.  The  Circle  Company  be- 
coming financially  embarrassed  in  the  operation  of  the 
ready  judicial  proceedings  were  instituted,  and  a  receiver 
appointed,  who  took  possession  thereof.  In  the  course 
of  time  a  decree  was  entered  by  the  circuit  court  of  the 
United  States,  under  which  the  road,  its  rolling  stock 
and  all  its  rights  and  franchises  were  sold.  In  1887  the 
Denver  Sl  Santa  Fe  Railroad  Company  was  organized 
under  and  in  pursuance  of  the  corporation  laws  of  Colo- 
rado. The  parties  organizing  this  company  had  previ- 
ously bought  the  capital  stock,  mortgage  bonds  and 
evidences  of  indebtedness  issued  by  the  receiver  of  the 
Circle  Company.  The  Denver  &  Santa  Fe  Company, 
upon  its  organization,  became  the  owner  of  the  property 
thus  purchased.  The  latter  company  proceeded  with  the 
operation  of  the  Circle  road  as  constructed,  and  also  pre- 
pared to  put  down  a  third  rail  upon  the  ties  already  laid, 
for  the  purpose  of  operating  thereon  standard  gauge 
trains,  and  carrying  on  the  business  of  a  standard  gauge 
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road.  The  company  connected  directly,  at  Pueblo,  with 
the  Atchison,  Topeka  &  Santa  Fe  Company,  a  through 
line  from  Kansas  City  to  Pueblo.  Plaintiffs,  Herman 
Domke  and  others,  are  the  owners  of  lots  abutting  on  the 
two  streets  mentioned.  They  brought  this  suit  in  equity 
in  the  superior  court  for  the  purpose:  First,  of  perma- 
nently enjoining  the  further  operation  of  the  narrow  gauge 
Circle  Railroad  as  now  constructed;  and  secondly,  for 
the  purpose  of  perpetually  enjoining  the  laying  of  the 
third  rail,  and  the  operating  of  standard  gauge  trains. 
The  cause  was  tried  to  the  court  sitting  as  a  chancellor. 
The  first  kind  of  relief  thus  sought  was  denied,  but  an 
injunction  was  granted  under  the  second  demand  or 
prayer  staying  the  projected  changes  until  the  Denver  & 
Santa  Fe  Company  had  first  proceeded,  under  the  emi- 
nent domain  statute,  to  condemn  the  right  of  way,  in 
connection  with  the  alleged  additional  burden,  and  have 
the  damages  to  result  to  the  plaintiffs'  abutting  property 
assessed.  From  the  portion  of  the  decree  denying  the 
injunction  to  restrain  the  continued  operation  of  the 
Circle  road,  as  now  constructed,  plaintiffs  below  appealed 
to  this  court. .  From  the  portion  of  the  decree  allowing 
the  injunction  restraining  the  laying  of  the  third  rail, 
etc.,  defendants  below  took  their  appeal.  By  agreement 
the  two  appeals  are  consolidated,  and  the  errors  assigned 
by  both  parties  are  considered  and  disposed  of  in  one  de- 
cision. The  remaining  essential  facts,  together  with  the 
constitutional  and  statutory  provisions  involved,  suffi- 
ciently appear  in  the  opinion. 

Messrs.  Patterson  and  Thomas,  for  plaintiffs. 

Messrs.  C.  E.  Gast  and  Edw.  L.  Johnson,  for  defend- 
ants. 

Helm,  J.  The  constitution  (art.  15,  §  4)  declares,  inter 
alia,  that  '*any  association  or  corporation  organized  for 
the  purpose  shall  have  a  right  to  construct  and  operate  a 
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railroad  between  any  designated  points  within  the  state." 
It  may  happen  that  one  of  the  "designated  points"  is 
within  the  corporate  limits  of  some  city  or  town,  and  can 
only  be  reached  through  a  street.  The  legislature,  by 
the  act  in  force  when  the  Circle  Company  ordinance  was 
passed,  authorized  the  city  council  of  Denver  "to  regu- 
late and  prohibit  the  use  of  locomotive  engines,  to  direct 
and  control  the  location  of  railroad  tracks,  to  require 
railroad  companies  to  construct,  at  their  own  expense, 
such  bridges,  tunnels  or  other  conveniences  at  public 
crossings  as  the  city  council  may  deem  necessary,  and  to 
regulate  the  speed  of  all  railroad  trains."  Charter  1877, 
§  4:0,  subd.  45.  See,  also.  Charter  1874.  This  statute 
clearly  contemplates  the  use  of  streets  by  ordinary  rail- 
roads. Unless  such  use  was  in  the  legislative  mind  its 
provisions  are  meaningless.  Other  provisions  of  the 
same  act  show  conclusively  that  the  clause  in  question 
does  not  refer  to  local  street  railways.  But  it  is  held 
that  the  fee  to  streets  in  Denver,  covered  by  statutory 
dedications,  is  vested  in  the  city  in  trust  for  the  use  of 
the  public.  Railroad  Co,  v.  Nestor ,  10  Colo.  403;  City 
v.  ClementSj  3  Colo.  472.  The  legislature  has  delegated 
the  exclusive  control  of  the  streets  to  the  municipal 
authorities,  subject  only  to  its  own  paramount  dominion. 
We  think  the  authority  of  the  city  council  to  permit  the 
construction  and  operation  of  an  ordinary  railroad 
through  the  street  rests  upon  clearly  implied,  if  not  ex- 
press, legislative  sanction.  This  question  is  practically 
res  adjudicata,  "It  was  within  the  contemplation  of 
the  legislature  that  they  [ordinary  railroads]  might  enter 
and  pass  through  the  city."  Railroad  Co.  v.  Nestor ^ 
supra;  Railroad  Co.  v.  MollandiUy  4  Colo.  154. 

It  is  hardly  necessary  to  say  that  we  regard  the  several 
additions  referred  to  in  this  case  as  having  been  platted 
and  recorded  substantially  in  'compliance  with  the  stat- 
utory requirements,  and  hence  treat  them  as  statutory 
dedications.     The  statute  does  not,  however,  make  this 
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a  usual  or  ordinary  use.  It  recognizes  the  importance  of 
allowing  such  railroads  ingress  and  egress  into  and  out  of 
the  city,  and  the  necessity  of  laying  their  tracks  and 
operating  their  lines  along  some  of  the  streets;  but  the 
use  remains  an  unusual  and  extraordinary  use.  It  is 
not  one  of  the  uses  to  which  every  street  is  necessarily 
and  primarily  dedicated.  The  authority  of  the  council 
to  permit  this  use  is  correctly  termed  a  "  special  power.'' 
This  power  will  naturally  be  exercised  in  connection  with 
but  few  of  the  streets;  and,  while  all  dedications  or 
grants  are  subject  to  the  exercise  of  the  power,  as  a 
matter  of  fact  it  is  very  rarely  contemplated  in  the  act 
of  dedication.  There  is,  therefore,  no  difficulty  in  dis- 
tinguishing between  the  abutting  owner's  right  to  com- 
pensation for  injuries  occasioned  by  this  use,  and  his 
claim,  where  the  injury  complained  of  results  from  a  rea- 
,  sonable  and  careful  grading  or  other  improvement  of  the 
street  for  local  convenience  and  travel.  Upon  this  sub- 
ject see  the  following  opinions,  and  cases  there  cited: 
Railroad  Co.  v.  Nestor^  supra;  City  v.  Verniay  8  Colo. 
399;  City  v.  Bayer ^  7  Colo.  113.  The  ordinance  before 
us,  granting  a  right  of  way  to  the  Circle  road,  is  there- 
fore not  invalid  for  the  want  of  legislative  authority  in 
the  premises.  So  far  as  this  objection  is  concerned,  the 
ordinance  constitutes  a  valid  license  from  the  proper  au- 
thorities to  use  a  portion  of  the  streets  designated,  and 
the  Circle  Company  was  not  a  mere  trespasser  ah  initio. 
The  superior  court  did  not  err  in  refusing  to  enjoin  the 
operating  of  the  Circle  road.  It  is  sufficient,  upon  this 
objection,  to  say  —  First,  that  some  of  the  plaintiffs 
below  obtained  their  title  after  the  company,  acting  under 
the  municipal  license  above  mentioned,  had  constructed 
its  road,  and  the  same  was  in  operation;  second^  that  the 
rest  of  the  plaintiffs,  all  of  whom  were  owners  prior  to 
the  occupation  of  the  street  under  such  license,  quietly 
stood  by,  permitting  the  expenditure  of  a  large  sum  of 
money  in  construction,  and  waited  more  than  six  years 
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after  such  construction  before  entering  a  protest  by  in- 
stituting these  legal  proceedings;  and  that  neither  class 
of  plaintiffs,  thus  situated,  is  in  the  position  to  ask  of  a 
chancellor  injunctive  relief  against  the  operation  of  the 
road  as  now  constructed.  If,  by  this  use  of  the  street, 
the  market  value  of  plaintiffs'  abutting  property,  for  any 
use  to  which  it  may  reasonably  be  put,  has,  since  they 
become  the  owners  thereof,  been  diminished,  and  by 
laches  or  otherwise  they  have  not  forfeited  their  right  to 
compensation,  they  may  bring  an  action  at  law  and  re- 
cover. But,  under  the  circumstances  here  presented,  a 
court  of  equity  will  not,  through  the  extraordinary  w^rit 
invoked,  lay  its  strong  hand  upon  the  company,  and  stay 
the  carrying  on  of  its  lawful  business. 

Did  the  court  below  err  in  enjoining  the  Denver  & 
Santa  Fe  Company  from  laying  a  third  rail,  and  operat- 
ing standard  gauge  trains  upon  the  road-bed  originally 
constructed  by  the  Circle  Company,  until  it  had  proceeded 
under  the  eminent  domain  statute  to  condemn  a  right 
of  way  through  the  two  streets  mentioned  in  the  plead- 
ings? This  is  not  an  action  directly  against  defendants 
for  the  unlawful  usurpation  or  exercise  of  a  corporate 
franchise,  nor  for  the  illegal  appropriation  or  use  of  a 
public  or  quasi'pnhlic  license.  Neither  the  public,  nor 
the  city  of  Denver,  nor  any  one  acting  or  professing  to 
act  in  behalf  of  the  public  or  city,  is  here  complaining. 
The  suit  is  instituted  by  private  property  owners  along 
the  two  streets  in  question,  in  their  private  capacity,  and 
to  prevent  by  injunction  the  continuation  of  one  alleged 
private  injury,  and  the  perpetration  of  another  private 
injury  alleged  to  be  threatened.  Turning  to  the  ordi- 
nance granting  the  Circle  Company  permission  to  use 
the  streets  named,  we  find  that  the  company  was  "•au- 
thorized to  locate,  construct,  maintain  and  operate  a 
single  or  double  track  railway  and  telegraph  line,  with 
the  necessary  turn-outs  and  switches; "  also,  that  author- 
ity was  given  **  to  operate  said  railroad  by  steam-power; '' 
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further,  that  the  privileges  conferred  were  to  **  be  used 
for  the  purpose  herein  set  forth,  and  none  otlier."  Noth- 
ing is  said  in  this  ordinance  about  the  width  of  the 
gauge,  size  of  the  cars,  or  character  or  amount  of  traffic 
to  be  carried  on.  It  is  only  by  going  back  of  the  ordi- 
nance, and  examining  the  articles  of  incorporation  of  the 
Circle  Company,  that  a  controversy  in  these  respects  is 
introduced.  Plaintiffs  allege  that  the  city  council  was 
deceived  by  the  statements  as  to  gauge  in  those  articles, 
and  by  the  verbal  representations  of  those  who  origi- 
nated the  enterprise;  that  the  council  adopted  the  ordi- 
nance with  the  understanding  that  the  track  would  be  of 
"three- foot  or  narrow  gauge"  width,  and  the  trains 
would  be  operated  only  by  the  use  of  "dummy  and 
noiseless  engines."  No  such  understanding  is  embodied 
in  the  ordinance.  It  describes  an  ordinary  railway,  with 
leave  to  use  "  steam-power  "  in  operating  its  trains.  The 
courts  cannot,  at  the  suit  of  a  private  party,  the  city  re- 
maining silent,  and  no  fraud  being  imputed  to  the  munici- 
pal authorities,  in  a  collateral  proceeding,  ignore,  annul 
or  reconstruct  the  ordinance  on  the  ground  of  deception 
connected  with  its  original  adoption.  For  the  purposes 
of  this  suit  we  must  accept  the  ordinance  as  it  reads, 
and  construe  the  privilege  granted  as  broad  enough  to 
include  a  standard  gauge  track,  with  standard  gauge 
rolling  stock.  It  should,  perhaps,  be  observed,  in  pass- 
ing, that,  while  the  Circle  Company's  articles  of  incor- 
poration specify  the  gauge,  the  incorporation  law,  under 
which  they  were  framed,  contains  no  such  requirement. 
A  clause  in  the  ordinance  provides  that  the  Circle  Com- 
pany "  shall  not  grant  to  any  other  railroad  company 
the  right  to  use  any  part  of  said  right  of  way."  What- 
ever may  have  been  the  purpose  of  this  provision,  it  is 
clear  that  there  was  no  intention  to  prevent  the  passing 
into  other  hands  of  the  company's  property,  including 
the  license  granted;  for  another  clause  declares  "that 
said  company,  its  successors  and  assigns,  are  authorized, " 
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etc.  And  it  is  equally  clear  that  the  benver  &  Santa  Fe 
Company,  through  the  purchase  at  the  receiver's  sale, 
succeeded  to  the  rights  and  interests  of  the  Circle  Com- 
pany under  the  ordinance.  The  former  company  is, 
therefore,  the  owner  of  the  franchise,  together  with  the 
license  in  question.  It  is  also  in  possession  of  the  prop- 
erty, and  entitled  to  operate  the  road  as  now  con- 
structed. 

We  shall  assume,  without,  however,  determining  the 
matter,  that  the  laying  of  the  third  rail,  and  doing  the 
business  of  a  standard  gauge  trunk  line,  is  an  additional 
burden  or  servitude  imposed  upon  the  street;  also,  that 
those  acts  may  result  in  injury  to  the  abutting  lot  owner, 
for  which,  under  the  constitution,  he  is  entitled  to  com- 
pensation. Should  a  court  of  equity,  at  his  suit,  in  view 
of  the  facts  of  this  case,  grant  an  injunction  forbidding 
the  acts  in  question?  As  we  have  already  seen,  the  fee 
to  Willow  lane  and  Clark  street  is  by  law  vested  in  the 
city  in  trust  for  the  use  of  the  public.  It  is  not,  and 
never  was,  in  the  present  plaintiffs,  who  are  purchasers 
of  lots  subsequent  to  the  dedication  of  the  streets.  There 
is  no  evidence  to  show  that  the  grants  to  them  included 
the  reversionary  interest  or  reserved  rights,  if  any  such 
interest  or  rights  there  be,  of  the  dedicator  in  this  fee. 
If  the  street  should  be  abandoned  by  the  municipality,  or 
for  any  other  reason  the  trust  should  fail,  and  the  fee 
pass  out  of  the  city,  it  would  not  revert  to  plaintiffs. 
Oebhardt  v.  Reeves,  75  111.  301.  It  follows,  therefore, 
that  the  increased  burden  mentioned  would  not  consti- 
tute an  actual  taking  of  plaintiffs'  property,  though  their 
peculiar  intei*est  in  the  street  as  abutting  owners  might 
entitle  them  to  compensation  for  injuries  inflicted.  Be- 
sides, it  is  suggested  that,  where  such  a  qualified  fee  in 
the  city  as  we  are  now  considering  exists,  "  the  reversion- 
ary right  of  the  owner  of  the  fee  in  the  siurface  of  the 
street  is  too  I'emote  and  contingent  to  be  of  any  appre- 
ciable value,  or  to  be  regarded  as  property,  which,  under 
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the  constitution,  is  required  to  be  paid  for  when  its  use 
is  appropriated  by  the  public."  Spencer  v.  Railroad  Co. 
23  W.  Va,  406,  and  cases  cited.  But  where  the  fee  of  an 
individual  is  not  sought  to  be  taken,  though  an  abutting 
lot  owner,  he  cannot  enjoin  the  construction  and  opera- 
tion of  a  railroad  merely  because  the  damages  to  his 
premises  are  not  compensated  in  advance;  provided  the 
company  act  under  sufficient  legislative  and  municipal 
authority.     1  High,  Inj.  (2d  ed.)  §  637. 

It  is  contended  that  this  doctrine  ought  not  to  be  held 
applicable  here,  because  of  the  peculiar  phraseology  of 
our  constitution.  True,  this  instrument  declares  that 
private  property  shall  not  be  **  damaged  "  without  com- 
pensation. It  does  not,  however,  require  that  the  dam- 
ages, where  property  is  not  "  taken,"  shall  be  computed 
and  paid  before  the  injuries  complamed  of  are  inflicted. 
It  provides  that  "  property  shall  not  be  needlessly  dis- 
turbed, or  the  proprietary  rights  of  the  owner  therein 
divested,"  till  remuneration  be  made.  The  proprietary 
rights  of  plaintiffs  in  the  land  are  not  divested,  because 
such  rights  do  not  exist.  There  may  be  a  disturbance  of 
the  easements  connected  with  the  use  or  enjoyment  of 
their  abutting  lots;  but  needful  disturbances  of  property 
may  take  place  without  prior  compensation.  McClain 
V.  People^  9  Colo.  190.  The  city  council,  by  adopting  the 
right-of-way  ordinance,  determined  conclusively,  so  far 
as  the  general  public  is  concerned,  including  all  interests 
of  the  plaintiffs  common  to  the  general  public,  tha1>  the 
anticipated  disturbances  were  needful.  But  the  disturb- 
ances mentioned  in  the  constitution  are,  in  our  judg- 
ment, disturbances  of  property  sought  to  be  taken,  or,  at 
least,  property  of  the  same  owner  out  of  which  that  de- 
sired is  to  be  carved.  We  do  not  think  that  the  clause 
in  question  wits  intended  to  require  the  prior  assessment 
and  payment  of  probable  damages  for  disturbances,  to 
take  place  in  the  future,  of  an  easement  connected  with 
the  property  of  a  party,  no  part  of  which  is  taken,  near 
or  adjacent  to  tke  land  condemned. 
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The  authority  for  injunctive  relief  in  cases  like  the  one 
at  bar  must  therefore  be  found,  if  it  exist  at  all,  in  the 
eminent  domain  statute.  Under  a  statute  similar  to  ours 
in  this  respect,  and  with  a  constitutional  provision  in 
force  substantially  the  same  as  ours,  with  the  exception 
of  the  clause  last  above  construed,  the  supreme  court  of 
Illinois  denied  this  relief  to  abutting  owners.  It  is  held 
by  that  court  that  the  corresponding  statutory  expression 
directing  an  assessment  in  condemnation  proceedings,  or 
compensation  for  damages  to  property  not  taken,  must 
be  construed  as  referring  *'to  contiguous  lands  of  the 
same  owner  not  actually  taken."  Stetson  v.  Railroad 
Co.  75  111.  7^;  Patterson  v.  Railroad  Co.  id.  588;  Rail- 
road Co.  V.  SchertZy  84  HI.  136.  The  reasoning  of  these 
opinions  on  this  point  is  satisfactory.  We  shall  not  re- 
peat it,  nor  attempt  to  enlarge  upon  it  or  add  to  its  force. 
The  dissenting  v^iews  in  the  Schertz  Case  are  based  upon 
a  peculiar  expression  of  the  ordinance  there  under  con- 
sideration, and  the  insolvency  of  the  defendant  company, 
neither  of  which  matters  appear  in  the  case  at  baV.  No 
inconsistency  exists  in  this  respect,  as  counsel  for  appel- 
lees seem  to  think,  between  those  cases  and  the  later  case 
of  Rigney  t^  City,  102  111.  64.  The  Rigney  Ca^e  was  an 
action  at  law  by  an  adjacent  owner  for  injuries  that  had 
already  been  inflicted.  And  the  Stetson,  Patterson  and 
Schertz  Cases,  while  denying  injunctive  relief,  recognize 
the  right  of  recovery  invoked  and  allowed  in  the  Rigney 
Ca^e.  We  mention  the  fact  that  there  is  no  averment 
or  proof,  in  the  case  before  us,  that  the  Denver  &  Santa 
Fe  Company  are  insolvent,  or  unable  to  respond  in  dam- 
ages in  actions  at  law  for  all  actionable  injuries  that  may 
be  inflicted,  though  the  existence  of  such  insolvency  is 
not  deemed  sufficient  by  a  majority  of  the  supreme  court 
of  Illinois  to  warrant  interference  by  injunction  prior  to 
the  assessment  of  damages  in  a  legal  action.  If  a  judg- 
ment at  law  has  been  obtained,  and  for  any  reason,  not 
the  fault  of  plaintiff,  it  cannot  be  collected,  he  may  ap- 
peal to  equity  for  appropriate  relief.    •Railroad  Co.  v. 
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ScheriZy  supra.  See,  further,  upon  this  branch  of  the 
discussion,  the  following  cases:  Spencer  v.  Railroad  Co. 
supra;  Railroad  Co.  v.  Reinhackle^  15  Neb.  279;  Protz- 
man  v.  Railroad  Co.  9  Ind.  467.  In  England  statutes 
exist  containing  provisions  substantially  similar  to  those 
we  are  now  considering,  constitutional  as  well  as  stat- 
utory; and  the  courts  of  that  country  adhere,  in  effect, 
to  the  foregoing  rule,  denying  injunctive  relief  in  cases 
like  the  one  before  us.  Hutton  v.  Railway  Co.  7  Hare, 
259;  Lister  v.  Lohley,  7  Adol.  <fc  E.  (N.  S.)  124. 

Our  statute  (section  242,  Civil  Code)  seems  to  contem- 
plate that  the  commissioners  or  jury  shall  determine  the 
necessity  for  the  taking  of  private  property,  though  they 
are  not  required  to  return  a  specific  finding  upon  this 
question.  The  ordinance  granted  the  Circle  Company 
the  privilege  of  constructing  and  operating  a  standard 
gauge  railway;  and  we  must,  in  the  present  suit,  pre- 
sume that  it  was  adopted  by  the  city  council  after  full 
and  careful  investigation  of  the  subject.  Since  the  fee 
is  not  in  plaintiffs,  and  the  council  possessed  authority  to 
grant  the  privilege  in  question,  their  action  must  be  con- 
sidered decisive  as  to  the  necessity  for  the  taking,  in  so 
far  as  the  license  to  use  a  street  for  this  purpose  can  be 
considered  a  **  taking  "  of  private  property.  Besides,  this 
provision  of  the  statute  does  not  refer  to  the  damaging 
of  property.  If,  therefore,  there  be  no  taking  of  the  fee, 
the  consequential  injuries  resulting  to  an  abutting  lot 
owner,  through  interference  with  certain  easements,  do 
not  entitle  him,  by  virtue  of  the  statute,  to  interpose  the 
objection  that  the  use  of  the  street  is  not  necessary. 

The  decree  of  the  superior  court  will  be  reversed  and 

the  cause  remanded. 

Reversed. 
Vol.  XI— 17 


268  Kearney  v.  People,  [April  T., 


1 11  25?  Kjiarney  v.  People. 

81    ooi 


\ 


1.  On  an  indictment  for  murder,  a  verdict  finding  "  defendant  guilty 
in  manner  and  form  as  charged  in  the  indictment,"  but  failing  to 
find  whether  defendant  is  guilty  in  the  first  or  second  degree,  as 
required  by  Laws  of  1888,  p.  150,  is  insufficient 

8.  On  a  trial  for  murder  it  is  error  to  charge  that  •*  if  you  believe  from 
the  evidence  that  defendant  fired  the  shot  that  caused  the  death  of 
the  deceased,  and  that  at  the  time  of  the  controversy  defendant 
was  in  such  a  mental  condition  as  to  distinguish  the  difference  be- 
tween right  and  wrong,  then  he  was  responsible  for  his  act,  and 
you  must  convict;  **  such  charge  standing  alone  not  stating  a  cor- 
rect legal  proposition. 

Error  to  District  Court  of  Pitkin  County. 

Messrs.  Aaron  Heims,  E.  M-  Collins,  Porter  Plumb 
and  Wilson  and  Stimson,  for  plaintiff  in  error. 

Attorney -General  Alvin  Marsh,  for  the  people. 

Beck,  C.  J.  The  plaintiff  in  error  was  indicted  at  the 
November  term,  1887,  of  the  Pitkin  county  district  court, 
for  the  murder  of  one  John  J.  Burt.  He  was  tried  and 
convicted  thereof  at  the  January  term  of  the  present 
year,  and  sentenced  to  be  hanged,  which  judgment  has 
been  superseded  for  a  defect  in  the  verdict  returned  by 
the  trial  jury  The  statute  defining  the  crime  of  mur- 
der and  providing  for  its  punishment  was  last  amended 
by  the  legislature  of  1883.  As  amended  the  statute  di- 
vides the  crime  of  murder  into  two  degrees,  and  requires 
the  jury  trying  any  person  indicted  for  said  crime,  if 
they  find  him  guilty  thereof,  "to  designate  by  their  ver- 
dict whether  it  be  murder  of  the  first  or  second  degree. " 
The  amended  statute  further  provides  that  **  every  per- 
son convicted  of  murder  of  the  first  degree  shall  suffer 
death,  and  every  person  convicted  of  murder  of  the  sec- 
ond degree  shall  suffer  imprisonment  in  the  penitentiary 
for  a  term  not  less  than  ten  years."  Laws  1883,  p.  150. 
The  jury  in  the  present  case  failed  to  observe  the  statu- 
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tory  requirement,  the  verdict  returned  by  it  being  as 
follows: 

"We,  the  jury,  find  the  defendant  guilty  in  manner 
and  form  as  charged  in  the  indictment. 

"Chas,  S.  Crosby,  Foreman." 

It  is  assigned  for  en'or  that  '*the  verdict  of  the  jury 
does  not  specify  the  degree  of  homicide  of  which  they 
find  plaintiff  in  error  guilty."  We  deem  this  error  well 
assigned.  If  a  verdict  in  this  form  could  be  sustained  at 
all,  it  would  have  to  be  considered,  in  view  of  our  former 
rulings,  a  verdict  of  murder  in  the  second  degree.  Oar- 
vey  V.  People^  6  Colo.  559.  But  the  statute  is  mandatory, 
and  requires  a  jury  trying  a  murder  case  to  specify  the 
degi'ee  of  murder,  in  case  of  conviction,  not  by  reference 
to  the  indictment,  but  by  its  appropriate  numeral,  first 
or  second. 

The  following  instruction  is  likewise  assigned  for  error: 
"The  court  instructs  the  jury  that  if  you  believe  from 
the  evidence  that  defendant  fired  the  shot  that  caused 
the  death  of  the  deceased,  and  that  at  the  time  of  the 
controversy  the  defendant  was  in  such  a  mental  condi- 
tion as  to  distinguish  the  difference  between  right  and 
wrong,  then  he  was  responsible  for  his  act,  and  you  must 
convict. "  This  instruction  is  incomplete.  Standing  alone 
it  does  not  embody  a  correct  and  complete  legal  proposi- 
tion.    For  the  foregoing  errors  the  judgment  is  reversed 

and  cause  remanded  for  a  new  trial. 

Reversed. 


People  ex  rel.  Johnson  v.  Goddard. 

1.  A  charge  that  a  judge,  while  a  candidate  for  the  position,  agreed, 
for  a  valuable  consideration,  to  appoint  P.  clerk  of  the  court  in  case 
of  his  election,  is  not  sustained  by  evidence  of  a  suspicious  loan  of 
money  to  P.  by  W.  for  the  use  of  the  candidate,  when  both  P.  and 
the  candidate  testify  that  the  former's  only  connection  with  the 
transaction  was  as  surety  for  the  latter. 


^ 
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2.  A  candidate  for  the  office  of  district  judge  refused  an  offer  of  money 

for  campaign  purposes,  made  on  condition  that  he  appoint  the 
party  making  it  clerk  of  the  court  in  case  of  his  election,  but,  upon 
consultation  with  friends,  who  advised  him  that  such  party  was  a 
dangerous  politician,  and  would  do  him  much  injury  if  he  did  not 
accept,  executed  a  written  promise  to  make  such  appointment,  and 
gave  it  to  a  friend  to  deliver,  charging  him  not  to  accept  any  money. 
The  money  was,  however,  tendered,  and,  acting  upon  the  sugges- 
tion that  the  party  still  had  it  in  his  power  to  injure  him,  he  ac- 
cepted it,  but  returned  it  after  the  election.  Held  that,  while  the 
entire  transaction  had  a  very  discreditable  appearance,  it  did  not 
warrant  the  di6l)arment  of  the  candidate  after  his  election.  While 
an  attack  upon  his  professional  character  as  a  lawyer,not  involving 
any  professional  engagement,  it  was  in  fact  an  indirect  attack  upon 
his  character  and  standing  as  a  judge,  and  that  this  was  not  an 
appropriate  remedy  for  judicial  misconduct. 

3.  A  proceeding  against  a  judicial  officer,  which,  while  nominally  assail- 

ing his  character  as  a  lawyer,  indirectly  attacks  his  judicial  charac- 
ter, and  is  instituted  for  the  purpose  of  disgracing  and  injuring  him 
in  his  official  capacity,  is  a  proceeding  of  questionable  policy  and 
dangerous  tendency. 

Original  proceedings  by  the  people,  at  the  relation  of 
H.  B.  Johnson,  for  the  disbarment  of  Luther  M.  Goddard. 

Mr.  H.  B.  Johnson,  for  plaintiffs. 

Messrs.  T.  D.  W.  Tonley,  Clinton  Reed,  0.  S.  Thomas 
and  A.  S.  Blake,  for  respondent. 

Beck,  C.  J.  The  respondent  in  this  case  is  judge  of 
the  district  court  of  the  fifth  judicial  district,  having 
been  elected  to  that  office  in  November,  1882,  and  having 
qualified  and  entered  upon  the  duties  thereof  about  the 
7th  day  of  January,  1883.  This  petition  as  originally 
filed  contained  nineteen  specifications;  but  all  save  the 
first  five  were  stricken  out  on  motion,  for  the  reason  that 
they  related  wholly  to  judicial  acts  of  the  respondent 
which  are  not  cognizable  in  a  proceeding  of  this  charac- 
ter, its  object  being  the  investigation  of  charges  of  pro- 
fessional misconduct  alleged  to  have  been  committed  by 


1888.]     People  ex  bel,  Johnson  v.  Goddard.         261 

a  member  of  the  bar.  The  remaining  charges  are  to  the 
effect  that,  when  respondent  was  a  candidate  for  his 
present  judicial  position,  he  made  and  entered  into  con- 
tracts with  five  different  electors  of  Lake  county,  in  said 
fifth  judicial  district,  wherein  and  whereby  he  agreed 
to  appoint  each  one  of  said  electors  clerk  of  the  district 
court  of  Lake  county  in  the  event  of  his  election,  in  con- 
sideration that  they  would  severally  vote. for  him  as 
judge  of  said  court,  use  all  their  influence  to  induce  other 
electors  to  vote  for  him,  expend  certain  sums  of  money 
in  behalf  of  the  respondent  in  said  campaign,  and  ad- 
vance certain  other  sums  of  money  to  the  respondent  to 
be  used  and  expended  by  him  in  the  said  campaign. 

In  respect  to  the  second,  third  and  fourth  specifica- 
tions, we  are  of  opinion,  upon  a  full  consideration  of  all 
the  evidence  produced  in  their  support,  as  well  as  the 
evidence  produced  in  behalf  of  the  respondent,  that  these 
charges  are  not  sufficiently  proven,  and  shall  therefore 
not  notice  them  further. 

Concerning  the  charge  that  respondent  entered  into 
a  contract  with  J.  H.  Plater,  whereby,  for  a  valuable 
consideration,  he  agreed  to  appoint  Plater  clerk  of  said 
district  court,  the  testimony  produced  by  the  respective 
parties  is  greatly  in  conflict.  The  circumstances  attend- 
ing the  alleged  loan  of  money  made  by  White  to  Plater 
for  the  use  of  the  respondent,  as  the  same  are  disclosed 
by  the  evidence,  give  to  this  transaction  a  suspicious  ap- 
pearance. In  view,  however,  of  the  positive  testimony 
of  both  respondent  and  Plater,  that  it  was  merely  a  loan 
of  money  effected  for  the  respondent,  and  that  Plater's 
only  connection  therewith  was  as  surety  for  the  respond- 
ent, the  charge  that  the  transaction  includes  a  sale  of  the 
clerk's  office  to  Plater  seems  to  be  unwarranted. 

The  remaining  specification  to  be  considered  is  to  the 
effect  that  respondent,  on  or  about  November  1,  1882, 
made  and  entered  into  a  contract  of  the  character  above 
described  with  one  John  Marshall,  an  elector  of  said  Lake 
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county,  whereby  he  agreed,  in  the  event  of  his  election, 
to  appoint  said  Marshall  clerk  of  the  district  court  of 
Lake  county,  in  consideration  that  said  Marshall  should 
vote  for  said  respondent,  use  all  his  influence  to  induce 
other  electors  to  vote  for  him,  pay  to  said  respondent  the 
sum  of  $500  to  be  expended  by  him  for  election  purposes, 
and  in  further  consideration  that  said  Marshall  v«rould 
expend  other  sums  of  money  in  aid  of  respondent's  elec- 
tion. The  testimony  in  relation  to  this  charge  discloses 
that  the  respondent,  a  few  days  prior  to  the  election,  ex- 
ecuted and  delivered  to  the  witness  Parsons,  for  Mai^sh- 
all,  at  Marshall's  request,  a  written  promise  that  in  the 
event  of  his  election  he  would  appoint  Marshall  clerk  of 
the  district  court  of  Lake  county.  According  to  the  tes- 
timony on  .part  of  the  respondent,  Marshall's  application 
to*  be  appointed  clerk  was  accompanied  by  a  proposition 
to  loan  the  respondent  $500  for  campaign  exi)enses,  and  to 
expend  a  like  amount  in  the  campaign  himself,  pro- 
vided the  respondent  would  obligate  himself  in  writing 
to  give  him  the  said  clerkship,  if  elected.  It  seems  to 
have  been  likewise  accompanied  by  a  threat  to  do  him  a 
great  deal  of  harm  if  his  proposition  was  rejected.  The  . 
matter  appears  to  have  been  discussed  by  the  respondent 
and  his  friends  Parsons  and  Kellogg,  who  were  candi- 
dates upon  the  same  ticket  with  him.  According  to  the 
testimony,  the  respondent  declined  at  first  to  entertain 
Marshall's  proposition,  saying  he  desired  neither  his 
money  nor  his  influence.  But  it  being  represented  to  the 
respondent,  by  Parsons  and  Kellogg,  that  Marshall  was 
a  dangerous  politician,  and  was  likely  to  combine  with 
certain  other  persons  of  similar  disposition  to  devise  some 
fraudulent  scheme  by  means  of  which  the  whole  ticket 
might  be  defeated,  he  yielded  to  their  advice,  and  drew 
up  and  signed  an  agreement  as  follows:  **.I  hereby  agree 
to  appoint  John  C.  Marshall  clerk  of  the  district  court  of 
Lake  county  in  the  event  of  my  election.  [Signed]  L.  M. 
GoDDARB."    This  agreement  was  deposited  with  the  wit- 
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ness  Parsons,  with  instructions  to  receive  no  money  from 
Marshall,  the  respondent  denouncing  the  affair  as  '^  a  po- 
litical hold-up,"  which  would  never  do  Marshall  any  good, 
since  his  appointment  as  clerk,  in  case  of  success  in  the 
election,  would  be  for  a  nominal  period  of  time  only. 
Parsons  showed  the  agreement  to  Marshall  a  few  days 
prior  to  the  election,  who  expressed  himself  satisfied 
with  it. 

It  further  appeal's  that,  about  5  o'clock  in  the  after- 
noon of  election  day,  Marshall  handed  a  roll  of  money, 
containing  $300,  to  Parsons,  with  a  request  to  deliver  it 
to  the  respondent;  that  respondent  refused  at  first  to  re- 
ceive it,  but,  acting  upon  the  suggestion  of  Parsons  that 
Marshall  still  had  it  in  his  power  to  injure  him,  concluded 
to  receive  it,  and  hold  it  until  the  votes  were  counted. 
There  is  testimony  that  respondent  offered  to  return  the 
money  to  Marshall  the  next  day  after  the  election,  but 
that  the  latter,  learning  that  his  appointment  as  clerk,  if 
insisted  upon,  would  be  merely  nominal,  refused  to  ac- 
cept a  return  of  the  money  at  that  time.  It  seems,  how- 
ever, from  the  testimony,  that  the  matter  was  compro- 
mised about  a  year  afterwards,  and  the  money  returned, 
but  that  Marshall  never  was  appointed  clerk  of  said  dis- 
trict court. 

We  are  frfee  to  say  that  the  respondent's  explanation 
of  the  foregoing  transaction  is  very  unsatisfactory,  and 
while  it  perhaps  mitigates  the  wrong,  in  our  judgment 
neither  justifies  nor  excuses  his  conduct.  The  theory  of 
the  defense  is  that  Marshall's  support  was  not  desired  by 
the  respondent,  but  fearing,  as  he  claims,  from  the  lat- 
ter's  well  known  reputation  as  a  politician,  that  some 
fraudulent  manipulation  of  the  ballot-boxes  might  occur 
if  he  were  not  conciliated  in  some  manner,  which  might 
result  in  the  defeat  of  the  respondent,  and  perhaps  also 
the  defeat  of  his  friends  (the  witnesses  Parsons  and  Kel- 
logg), the  contract  above  set  out  was  executed  and  depos- 
ited as  stated,  but  was  not  regarded  as  obligatory,  it  hav- 
ing been  executed  under  duress. 
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Anticipated  frauds  upon  the  ballot-box  should  have 
been  met  and  defeated  by  other  means  than  by  a  written 
promise  to  appoint  the  suspected  or  threatening  person 
clerk  of  an  important  court;  and  this  excuse,  with  the 
statement  that  it  was  not  intended  to  perform  the  prom- 
ise, lends  to  the  entire  transaction  a  very  discreditable 
appearance. 

We  deem  it  unnecessary  to  discuss  in  detail  the  volu- 
minous testimony  taken  and  reported  in  this  cause.  It 
has  received  careful  perusal  and  consideration,  and  it  is 
our  best  judgment  that  it  does  not  warrant  the  disbar- 
ment of  the  respondent.  There  are  strong  reasons  in  this 
case  for  giving  the  respondent  the  benefit  of  all  reason- 
able doubts  that  arise.  Nominally  the  proceeding  is  an 
attack  upon  his  professional  character  as  a  lawyer,  while 
in  fact  it  involves  no  professional  engagement  as  such, 
but  reaches  and  affects  his  character  and  standing  as  a 
judge,  a  position  to  which  the  people-have  elected  him, 
and  if  sustained  would  impair,  if  not  destroy,  his  useful- 
ness as  an  officer.  When  judges  are  guilty  of  miscon- 
duct or  malfeasance  in  offfce,  the  appropriate  remedy 
provided  by  the  law  is  impeachment.  If  for  any  reason 
this  direct  remedy  fails,  the  policy  of  resorting  to  an  in- 
direct remedy  is  very  questionable,  and  the  result  likely 
to  be  unsatisfactory  in  any  case.  And  while  a  precedent 
could  only  be  deplored  which  should,  even  by  inference, 
sanction  or  approve  in  a  candidate  for  a  judicial  position 
the  barter  and  sale  of  clerkships,  placed  by  the  law  at  his 
disposal,  still  more  dangerous  would  be  the  precedent 
which  would  permit  judicial  character  to  be  assailed  in- 
directly, and  judicial  usefulness  impaired,  upon  charges 
that  the  incumbent  had  been  guilty  of  professional  mis- 
conduct  at  the  bar,  prior  to  bis  elevation  to  the  bench, 
and  long  prior  to  the  institution  of  the  prosecution.  For 
the  reasons  assigned  the  petition  is  denied. 

Elbert,  J.,  concurs. 

Petition  denied. 


J 
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1.  When  it  appeara  in  the  recital  of  a  deed  of  trust  that  H.  and  K.,  as 

trustees,  "  have  power  to  act  severally,  an<l  each  independent  of 
the  other;"  and  where  it  is  further  provided  in  the  body  of  the 
deed  **  that  the  proceeds  of  the  sale  under  the  deed  shiill  be  paid 
to  the  trust^s,  or  either  of  them,"  and  again,  *'that  the  receipt  of 
the  trustees,  or  either  of  them,  shall  be  conclusive,"  etc. ;  and 
where  there  is  nothing  in  the  selling  clause  inconsistent  with  the 
general  provision  that  the  trustees  may  execute  their  trusts  sever- 
ally ;  the  intentions  and  agreements  of  the  parties  being  set  out  by 
plain  and  unequivocal  expressions,  not  to  be  rejected  on  account 
of  their  informal  arrangement, —  inference  of  an  intention  to 
except  the  powers  of  sale,  from  the  general  provisions  that  the 
trustees  might  act  separately,  is  inadmissible,  and  the  sale  of  the 
property  under  the  trust  deed  by  one  of  the  trustees,  and  his  deed 
of  sale  to  a  purchaser,  is  valid,  and  not  affected  by  the  non-joinder 
in  the  sale  of  the  other  trustee. 

2.  A  notice  of  a  trustee*s  sale,  stating  the  general  locality  of  the  prop- 

erty, and  its  general  metes  and  bounds,  county,  township,  range, 
section,  and  subdivision  of  section,  though  it  excepts  certain  por- 
tions in  auch  a  way  as  not  to  show  how  much  land  is  actually  to 
be  sold, —  the  description,  too,  being  the  same  as  that  employed  in 
the  deed  of  trust  and  in  the  original  deed  by  which  the  property 
was  conveyed  to  the  grantor  in  the  deed  of  trust, —  is  not  so  defect- 
ive as  to  be  ground  for  setting  aside  the  deed,  in  the  absence  of 
proof  that  the  debtor  was  actually  prejudiced. 

&  A  trust  deed  authorizing  the  trustees  *'to  sell  and  dispose  of  said 
premises"  leaves  them  to  exercise  a  sound  discretion,  and  sell  the 
lands  as  a  whole  or  in  parcels;  and  their  failure  to  advertise  the 
land  in  parcels  will  not  invalidate  the  sale. 

4.  It  is  competent  for  one  who  sells  and  conveys  his  land  to  another, 
and  then  takes  back  a  deed  of  trust  to  secure  the  promised  pay- 
ment of  the  purchase  price,  to  bid,  either  for  himself  or  as  the 
agent  of  another,  in  the  sale  of  the  property  under  the  deed  of 
trust. 

Appeal  from  District  Court  of  Arapahoe  County. 

• 
Tms  was  a  suit  in  equity  commeuced  in  the  district 

court  of  Arapahoe  county,  on  the  12th  day  of  May,  1887, 

to  set  aside  certain  conveyances.    It  appears  that,  on  or 

about  the  1st  day  of  May,  ISSi,  Eufus  Clark,  one  of  the 

appellees,  sold  and  conveyed  to  W.  A.  H.  Loveland  and 
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T.  C.  Henry  certain  lands  situate  in  Arapahoe  county. 
The  consideration  was  $70,000,  $10,000  of  which  was  paid 
in  cash,  the  balance  to  be  paid  in  instalments  evidenced 
by  four  promissory  notes,  secured  by  deed  of  tmst  upon 
the  land,  John  R.  Hanna  and  Charles  B.  Kountz  being 
named  as  the  trustees.  Among  other  things,  it  is  stated 
in  said  deed  of  trust  **  that  whereas  T.  C.  Henry  and  W. 
A.  H.  Loveland  have  executed  their  four  promissory 
notes,  bearing  even  date  herewith,  payable  to  the  order 
of  Rufus  Clark,  on  or  before  October  20,  1884,  May  1, 
1885,  May  1,  1886,  and  May  1, 1887,  after  the  date  thereof, 
respectively,  for  the  aggregate  sum  of  $61,185.80,  with 
interest  thereon  from  date  at  ten  per  cent,  per  annum 
until  paid."  And  it  was  also  provided  in  said  deed  of 
trust  as  follows:  **  That  in  case  of  default  in  any  of  said 
payments  of  principal  and  interest,  or  a  breach  of  any  of 
the  covenants  or  agreements  herein,  then  and  in  that 
case  the  whole  of  said  principal  sum  hereby  secured,  and 
the  interest  to  the  time  of  sale,  according  to  the  tenor  and 
effect  of  said  indebtedness,  shall  and  may  at  once  become 
due  and  payable,  anything  in  the  said  notes  to  the  con- 
trary notwithstanding,  and  the  said  premises  to  be  sold 
in  like  manner  and  with  the  same  effect  as  if  the  said  in- 
debtedness had  matured."  On  June  29, 1886,  the  trustees 
in  said  deed  of  trust  named,  and  at  the  request  of  Rufus 
Clark,  the  cestui  que  trusty  proceeded  to  advertise  for  sale 
the  lands  in  the  deed  of  trust  mentioned,  stating  in  their 
advertisement  that  said  property  was  so  advertised  for 
sale  "on  account  of  default  in  the  payment  of  the  two 
notes  first  above  described,  and.  because  all  said  notes, 
with  the  interest  thereon,  are  unpaid,  except  $135  applied 
as  principal,  the  sum  of  $844.51  applied  as  interest  on  said 
notes*"  On  the  3d  day  of  August,  1886,  all  of  the  said 
lands  were  sold  at  the  trustee's  sale,  under  and  by  virtue 
of  the  aforesaid  advertisement.  At  this  sale  Rufus  Clark, 
the  cestui  que  trusty  became  the  purchaser,  and  on  the 
same  day,  August  3,  1886,  John  R.  Hanna,  one  of  the 


1888.]  LovELAND  V.  Clark.  267 

trustees,  executed  a  trustee's  deed  to  him.  This  trustee's 
deed  was  duly  filed  for  record  and  recorded  in  the  re- 
corder's office  of  Arapahoe  county,  August  4, 1887.  After- 
wards the  said  W.  A.  H.  Loveland  and  T.  C.  Henry 
conveyed  all  their  right,  title  and  interest  in  and  to  the 
said  lands  to  other  parties,  and  through  these  other  parties 
the  present  plaintiffs,  Frank  W.  Loveland  and  others,  ac- 
quired their  title.  The  rehef  prayed  for  by  the  plaintiffs 
was  that  the  trustee's  deed  made  by  John  R.  Hanna,  as 
trustee,  to  the  defendant  Rufus  Clark,  August  4,  1886, 
and  all  subsequent  conveyances  by  which  the  defendants, 
or  any  of  them,  pretend  to  claim  or  have  acquired  title  to 
any  of  the  lands  sold  under  said  deed  of  trust,  may  be 
canceled  and  held  for  naught;  that  the  defendant  Eufus 
Clark  may  be  required,  upon  the  payment  to  him  of  the 
balance  due  on  the  purchase  price  of  said  lands,  and  in- 
terest on  said  balance,  and  any  taxes  that  he  may  have 
paid  on  said  lands,  which  the  purchasers  were  required  to 
pay  by  the  terms  of  the  purchase,  to  execute  a  good  con- 
veyance to  these  plaintiffs  for  all  the  lands  included  in 
the  deed  of  trust  herein  mentioned;  and  for  other  and 
general  relief. 

The  defendants  answered,  and  upon  the  hearing  a  de- 
cree was  rendered  in  favor  of  the  defendants  (the  ap- 
pellees), to  reverse  which  decree  the  plaintiffs  below 
appealed  to  this  court. 

Messrs.  Markham  and  Dillon,  Teller  and  Orahood, 
J.  P.  Brockway  and  E.  A.  Clark,  for  appellants. 

Messrs.  WoLCoaT  and  Vaile,  D.  V.  Burns,  and  Bene- 
dict and  Phelps,  for  appellees. 

Elbert,  J.  1.  Hanna  and  Kountz  were  the  trustees 
named  in  the  deed  of  trust.  While  both  joined  in  the 
notice  of  sale,  Hanna  alone  made  the  sale  and  executed 
the  deed  to  the  purchaser.  The  claim  is  that  the  power 
was  joint,  that  one  alone  could  not  exercise  it,  and  that 
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the  trust  sale  was  void.  Undoubtedly,  where  the  grant 
is  to  two  or  more  trustees,  all  must  join  in  the  execution 
of  the  trust,  unless  it  should  be  otherwise  provided.  It 
cannot,  however,  be  doubted  that  one  of  two  or  more 
trustees  named  in  a  deed  of  trust  may  execute  the  trust 
if  by  its  terms  the  deed  so  provide.  It  is  purely  a  mat- 
ter of  contract  between  the  parties,  and  the  terms  of  the 
contract  are  to  govern.  Whether  or  not  the  deed  we  are 
considering  provides  that  either  one  of  the  trustees  may 
act  is  a  disputed  question.  John  B.  Hanna  and  Charles 
B.  Kountz  are  named  in  the  deed  of  trust  as  trustees, 
parties  of  the  second  part,  '^  witli  power  to  act  severally, 
and  each  independent  of  the  other."  While  this  provis- 
ion appears  among  the  recitals,  rather  than  in  the  body 
of  the  deed,  it  is  not  for  this  reason  to  be  rejected.  The 
collocation  is  informal;  but  plain  and  unequivocal  pro- 
visions, showing  the  intention,  and  in  which  is  lodged 
the  agreement  of  the  parties,  are  not  to  be  rejected  or 
given  less  force  because  of  informal  arrangement.  It  is 
claimed,  however,  that  this  general  declaration  of  power 
on  the  part  of  the  trustees  to  act  separately  is  qualified, 
not  expressly,  but  inferentially,  by  the  language  used  in 
the  body  of  the  deed.  An  examination  of  the  deed  dis- 
closes that  in  two  separate  paragraphs  there  is  provision 
that  the  proceeds  of  sale  *' shall  be  paid  to  the  second 
parties,  or  either  of  them."  In  another  paragraph  it  is 
provided  *'that  the  receipts  of  the  said  second  parties,  or 
either  of  them,  shall  be  conclusive,"  etc.  The  power  of 
sale  is  as  follows:  *'  That  in  case  of  default  of  payment 
of  said  notes,  or  any  part  thereof,  or  interest  thereon, 
according  to  the  tenor  and  effect  of  said  notes,  then  it 
shall  and  may  be  lawful  for  the  said  party  of  the  second 
part,  his  heirs,  assigns,  or  successors  in  trust,  to  sell  and 
dispose  of  said  premises,  *  *  *  and  make,  execute 
and  deliver  to  the  purchaser  or  purchasers  at  such  sale 
good  and  sufficient  deeds,"  etc.  There  is  nothing  in  the 
several  provisions  which  we  have  mentioned  authorizing 
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either  of  the  trustees  to  receive  the  proceeds  of  sales,  and 
to  give  receipts,  etc.,  inconsistent  with  the  general  pro- 
vision that  they  may  execute  the  trusts  severally.  It  is 
but  a  repetition  of  what  has  already  been  declared  re- 
specting their  separate  power.  Neither  is  there  anything 
in  the  selling  clause  inconsistent  with  this  general  pro- 
vision. There  is  no  repetition,  as  in  the  three  clauses 
mentioned,  of  what  has  already  been  declared  to  be  the 
separate  powers  of  the  trustees;  and,  upon  this  absence 
of  reiteration,  we  are  asked  to  infer  an  intention  upon 
the  part  of  the  parties  to  the  agreement  to  except  the 
power  of  sale  from  the  operation  of  the  general  provision 
declaring  that  the  trustees  may  act  severally.  The 
maxim,  eocpressio  unius  est  exclusio  alterius,  is  relied 
upon  by  counsel  for  appellants  in  support  of  this  con- 
struction. We  are  unable  to  see  that  the  niaxim  has 
any  just  or  proper  application.  Eedeclaring  of  one  or 
more  powers  that  which  has  already  been  declared  of  all 
the  powers  in  the  deed  can  have  no  special  force.  The 
power  to  act  severally,  in  the  cases  specified,  is  not 
strengthened  by  repetition,  nor  is  the  power  to  act  sev- 
erally in  other  cases  weakened  by  the  failure  to  repeat. 
If  it  is  to  be  called  enumeration,  the  most  that  can  be 
said  of  it  is  that  it  is  a  special  enumeration  embraced 
within  and  covered  by  a  broader  and  more  general  decla- 
ration, and  no  inference  of  any  value  or  force  can  be  pred- 
icated of  it  It  is  not,  however,  in  truth,  a  case  of 
enumeration,  within  the  'meaning  of  the  maxim,  but  of 
repetition,  and  we  know  of  no  rule  of  exclusion  by  repe- 
tition. In  the  interpretation  of  instruments,  such  a 
meaning  is  to  be  given  to  them  as  may  effectuate,  to  the 
fullest  extent,  the  intention  of  the  parties.  In  the  deed 
before  us,  John  E.  Hanna  and  Charles  B.  Kountz  are 
named  as  trustees,  "  with  power  to  act  severally,  and 
each  independent  of  the  other."  This  is  a  plain  provis- 
ion, and  covers  all  acts  under  the  power.  An  exception, 
if  intended,  should  have  been  expressed.     Where  parties 
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have  expressed  their  intention,  inference  of  a  different 
intention  respecting  the  same  matter  is  not  admissible. 
If  it  be  permissible  at  all  to  subtract  from  what  is  ex- 
pressed, by  an  exception  based  on  inference,  the  infer- 
ence should  certainly  be  of  such  clearness  and  force  as 
to  be  certain  and  unavoidable.  In  the  view  we  take,  it 
is  unnecessary  for  us  to  discuss  the  doctrine  of  the  case 
of  Smith  V.  Black,  115  U.  S.  308;  6  Sup.  Ct.  Eep.  50,  to 
which  we  are  cited  by  counsel  for  appellant. 

2.  The  second  objection  goes  to  the  sufficiency  of  the 
description  of  the  property  in  the  notice  of  sale.  The 
notice  of  sale  describes  the  property  verbatim  as  it  is 
described  in  the  trust  deed,  and  the  trust  deed  follows 
the  description  of  the  original  deed  from  Clark  to  Love- 
land  and  Henry.  There  is  no  uncertainty  in  the  general 
description.  Three  tracts  of  land  of  eighty  acres  each, 
and  one  of  forty  acres,  are  clearly  designated  by  town- 
ship, range,  section  and  subdivision  of  section  and  quar- 
ter section.  The  difficulty  arises  from  the  exceptions 
made,  namely:  **  Excepting  from  the  above  the  following 
described  laud,  to  wit:  Beginning  at  the  northwest  cor- 
ner of  the  southwest  quarter  of  the  northwest  quarter 
of  section  twenty-two  (22),  township^  four  (4)  south,  of 
range  sixty-eight  (68)  west,  in  Arapahoe  county,  Col- 
orado; running  thence  south  six  hundred  and  sixty  (660) 
feet;  thence  east,  to  the  west  line  of  the  Littleton  road; 
thence  north  six  hundred  and  sixty  (660)  feet,  to  the 
north  line  of  said  forty  (40)  acre  tract;  thence  west,  to 
the  place  of  beginning;  excepting,  also,  all  such  portions 
of  the  first-described  lands  as  have  been  heretofore  sold 
by  the  Denver  Circle  Real  Estate  Company;  excepting, 
also,  a  strip  of  land  one  hundred  and  fifty  (150)  feet  wide, 
running  nearly  north  and  south  through  the  said  land 
heretofore  conveyed  by  the  said  Clark  to  the  Denver  & 
Bio  Grande  Railway  Company;  and  subject,  also,  to 
ditches  and  ditch  rights  and  public  highways,  and  fifty- 
seven  one-hundred ths  (57-100)  of  an  acre  conveyed  to  the 
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Denver  &  New  Orleans  Railroad  (Company, —  lying  and 
being  situate  in  the  county  of  Arapahoe  county,  in  the 
state  of  Colorado."  The  claim  is  that  these  exceptions 
leave  the  description  of  the  property  in  the  notice  of  sale 
fatally  uncertain.  This  result  is  especially  claimed  of  the 
exception,  namely,  * '  excepting,  also,  all  such  portions  of 
the  first-described  lands  as  have  been  heretofore  sold  by 
the  Denver  Circle  Eeal  Estate  Company."  In  contracts 
affecting  title  to  real  estate,  such  imperfect  descriptions 
are  without  excuse.  Nevertheless,  courts  not  infre- 
quently have  to  deal  with  them.  In  the  case  of  Pipe  v. 
Smithy  4  Colo.  444,  there  was  excepted  from  the  grant 
"what  lots  have  heretofore  be^n  conveyed,  and  what 
now  remain  in  litigation,  and  the  title  yet  undetermined 
by  the  probate  judge  holding  them  in  trust  for  the  occu- 
pants of  the  town-site  of  Golden  City,  under  the  pre- 
emption laws  of  congress,  for  the  use  of  the  occupants 
thereof.  It  was  there  held  that  it  was  competent  to  make 
certain  the  subject-matter  of  this  exception  by  evidence 
aliunde.  It  is  said:  "  An  exception  in  a  deed  is  the  tak- 
ing of  something  out  of  the  thing  granted  which  would 
otherwise  pass  by  the  deed;  and,  in  general  terms,  it  is 
said  that  it  ought  to  be  stated  and  described  as  fully  and 
accurately  as  if  the  grantee  were  the  grantor  of  the  thing 
excepted,  and  the  grantor  in  the  deed  were  made  the 
grantee  in  the  exception.  Whatever  may  pass  by  words 
of  grant  may  be  excepted  by  like  words,  and  the  same 
consequences  attach  /to  such  an  exception  as  would  at- 
tach had  it  been  a  grant.  3  Washb.  Beal  Prop.  431, 435. 
Having  reference  to  the  character  of  an  exception  in  a 
conveyance,  the  same  general  rule  as  to  the  admissibility 
of  parol  evidence  must  apply.  Where  the  subject-matter 
of  the  exception  is  described  in  general  terms,  parol  evi- 
dence is  admissible  to  give  it  effect  as  if  it  had  been  a 
grant."  This  gives  us  the  rule  respecting  such  general 
descriptions,  where  they  occur  in  deeds  of  conveyance, 
and  where  identification  of  the  thing  granted  or  excepted 
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is  essential  to  pass  or  reserve  title.  In  the  case  before 
us,  as  before  noted,  the  description  of  the  property  is  the 
same  in  the  original  deed  and  the  trust  deed  as  in  the 
notice  of  sale,  arid  all  the  parties  to  this  controversy  rely 
upon  it  as  sufficiently  certain  to  pass  title.  If  the  de- 
scription in  the  deeds  of  conveyance  can  be  sustained,  it 
must  be  by  appeal  to  the  rule  which  we  have  cited.  We 
do  not  decide,  but  we  accept  the  sufficiency  of  the  de- 
scription in  both  the  original  and  trust  deeds  as  conceded. 
The  appellants,  however,  challenge  the  description  in 
the  notice  of  sale  as  insufficient,  while  they  rely  upon  its 
sufficiency  in  the  original  deed.  If  good  in  the  convey- 
ance, is  there  any  ground  for  holding  it  fatally  defective 
in  the  notice  of  sale  ?  The  office  of  the  description  is  the 
same  in  both  cases,  namely,  identification.  The  purpose 
of  the  identification  is  different.  In  the  one  case,  it  is 
essential  to  pass  title,  and  absolute  certainty  is  necessary; 
in  the  other,  its  purpose  is  to  notify  the  public  of  what  is 
to  be  sold,  and  reasonable  certainty  is  all  that  is  required. 
The  general  rule  is  that  *^  no  particular  form  of  notice  of 
sale  under  a  trust  deed  is  required  by  law.  It  is  suf- 
ficient if  the  description  of  the  land  is  reasonably  certain, 
so  as  to  inform  the  public  of  the  property  to  be  sold.  *' 
Newman  v.  Jackson^  12  Wheat.  570 ;  Reading  v.  Water- 
man,  46  Mich.  110;  Stephenson  v.  January,  49  Mo.  465; 
2  Perry,  Trusts,  §  782.  In  the  notice  before  us  there,  is 
no  uncertainty  as  to  the  locality  of  the  land  to  be  sold,  or 
as  to  its  general  metes  and  bounds.  The  county,  town- 
ship, range,  section  and  subdivisions  of  sections  are  all 
given,  and  any  one  can  easily  go  to  it  and  upon  it. 
The  exceptions  leave  it  uncertain  How  much  of  the  sec- 
tional subdivision  described  remains  to  be  sold.  This  is 
not  well.  But  is  it  fatal  ?  Measurably,  it  is  uncertainty 
as  to  detail;  the  subject-matter  of  statement  and  expla- 
nation at  the  auction;  a  fact  the  general  public  might  well 
understand  and  anticipate,  as  they  would  well  understand 
and  anticipate  that  any  lands   offered  at  the  auction 
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would  presumably  be  definite  in  amount  and  boundaries. 
As  a  matter  of  fact,  there  does  not  appear  to  have  been 
any  difficulty  at  the  sale  in  so  offering  it.  But  it  is  in- 
sisted that  bidders  would  nevertheless  be  deterred.  It  is 
not  intended  that  the  notice  should  be  so  complete  and 
certain  as  to  render  any  further  inquiry  or  inspection 
unnecessary.  The  most  accurate  and  elaborate  descrip- 
tion, giving  distances  in  chains  and  feet,  and  designating 
the  courses  by  the  cardinal  points  of  the  compass,  with 
degrees  of  variation  therefrom,  would  leave  the  public 
uninformed,  except  generally,  as  to  the  location  of  the 
property;  yet  the  sufficiency  of  such  a  description  in  a 
notice  of  sale  could  not  be  questioned.  Without  com- 
mbnding  the  description  in  this  notice,  and  assuming,  as 
do  all  parties  to  this  suit,  that  it  is  capable  of  being  ap- 
plied to  the  subject-matter,  we  do  not  see  that  it  would 
necessarily  fail  to  attract  bidders,  or  in  any  other  way 
prejudice  the  interests  of  the  debtor  as  of  course.  With- 
out any  proof  or  probability  that  such  was  the  effect,  we 
are  unwilling  to  presume  such  an  effect  in  the  absence 
of  any  fraudulent  purpose  or  practice,  and  in  the  pres- 
ence of  the  fact  that  the  trustee  adopted,  in  his  notice  of 
sale,  a  description  of  the  property  employed  by  all  par- 
ties to  the  transaction.  It  is  difficult  to  see  upon  what 
ground  of  equity  and  good  conscience  the  debtor  is  en- 
titled after  sale  to  insist,  as  a  ground  for  annulling  the 
sale,  that  the  description  of  his  property  in  the  notice  of 
sale  should  have  been  more  certain  than  that  by  which 
he  took  title,  and  by  which  he  afterwards  conveyed  it  by 
deed  of  trust  for  the  purpose  of  securing  the  purchase 
money.  If  the  notice  of  sale  describe  the  property  as  it 
is  described  in  the  deed  of  trust,  in  the  absence  of  any 
provision  requiring  more,  we  think  it  should  be  held  suf- 
ficient. Beading  v.  Waterman,  46  Mich.  110;  Stickney  v, 
Evans,  127  Mass.  202;  Association  v.  Boston,  114  Mass. 
136;  Bobinson  v.  Association,  14  S.  0.  148. 
3.  No  authority  is  cited  in  support  of  the  objection 
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that  the  property  was  not  advertised  for  sale  in  parcels. 
The  notice  I'an,  "  and  so  much  thereof  as  shall  be  neces- 
sary totally  pay  the  balance  due  on  said  note,"  and,  to 
this  extent,  indicated  contingently  a  sale  of  less  than  the 
whole.  But,  independently  of  this,  the  power  was  gen- 
eral, *Ho  sell  and  dispose  of  said  premises."  As,  in  such 
case,  it  is  for  the  trustee  in  good  faith  to  exercise  a  sound 
discretion,  and  to  sell  the  land  as  a  whole  or  in  parcels, 
it  would  seem  to  follow  that  he  may  exercise  the  same 
discretion  about  so  advertising  it.  As  it  is  held  that  a  sale 
once  made  will  not  be  set  aside  merely  on  the  ground 
that  the  property  was  sold  as  a  whole,  when  it  was  capa- 
ble of  easy  division,  it  is  difficult  t(>  see  how  the  failure 
to  advertise  it  to  be  sold  in  parcels  could  be  made  the  basis 
of  such  a  decree.  2  Jones,  Mortg.  1857  et  se^.;  Oray  v. 
Shaw,  14  Mo.  341;  Singleton  v.  Scott,  11  Iowa,  589. 
"The  true  question  to  be  considered  is  not  so  much 
whether  there  has  been  a  literal  and  technical,  as  a  fair 
and  reasonable,  compliance  with  the  terms  of  sale,  and  a 
bona  fide  disposition  of  the  property."  Horsey  v.  Hough, 
38  Md.  139;  Markey  v.  Langley,  92  TJ.  S.  154.  As  a  mat- 
ter of  fact,  with  the  view  of  securing  the  best  price,  the 
property  was  first  offered  in  parcels,  and  then  as  a  whole, 
in  pursuance  of  the  announcement  made  by  the  trustee 
at  the  commencement  of  .the  sale.  Qriticisms  of  this 
proceeding,  so  eminently  fair  and  just  to  all  parties,  need 
not  be  answered.  Had  the  aggregate  sum  of  bids  for 
parcels  reached  the  amount  of  the  indebtedness  and  ex- 
penses before  the  last  parcel  was  offered  and  sold,  it 
would  be  necessary  to  consider  the  alleged  ''defect  of 
power  "  to  thereafter  offer  and  sell  it  as  a  whole.  In  the 
absence  of  facts  making  it  applicable,  we  need  not  dis- 
cuss the  law.  Counsel  for  appellants  call  our  attention 
to,  and  lay  stress  upon,  a  certain  agreement  between 
Clark  and  Mcintosh.  Although  it  is  not  strictly  in  the 
case,  we  have  examined  it.  Its  effect  is  to  make  Clark 
the  agent  of  Mcintosh  in  the  matter  of  his  bids.    Had 
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this  matter  been  alleged  in  the  complaint  as  a  ground  of 
relief,  it  could  not  have  availed.  It  was  entirely  compe- 
tent for  Clark  to  bid  or  not  for  himself,  or,  if  he  chose, 
to  bid  as  the  agent  of  another.  It  does  not  appear  to 
have  been,  either  in  its  intent  or  effect,  so  far  as  dis- 
closed by  the  contract  or  the  evidence,  a  combination  to 
prevent  bidding.  Nor  can  any  fraud  in  fact  or  in  effect 
be  predicated  of  it.  No  bidder  was  taken  out  of  the  field. 
Clark  wanted  his  debt,  not  the  propertjr.  Mcintosh 
wanted  the  property,  and  Clark  bid  for  him  as  his  agent, 
and  under  his  direction.  It  is  true  he  did  not  bid  more 
for  the  property  than  was  necessary  to  secure  it,  but 
what  bidder  ever  does?  The  original  purchase  price  was 
$70,000.  The  indebtedness,  including  interest  and  taxes, 
amounted  to  $74,892.41.  The  amount  bid  by  Clark  under 
this  agreement  was  $76,800.  Clark  subsequently  trans- 
ferred the  property  to  the  South  Denver  Real  Estate 
Company,  which  Mcintosh  appears  to  have  represented, 
for  $70,000.  We  see  nothing  in  all  this  that  demands 
that  the  sale  should  be  set  aside. 

We  have  thus  noticed  all  the  leading  questions  dis- 
cussed by  counsel.  Much  is  said  about  the  strict  rule 
of  construction  that  obtains  in  cases  of  this  character. 
Deeds  of  trust  give  more  or  less  opportunity  for  fraud 
and  unconscionable  oppression,  and  sales  under  them  are 
carefully  scrutinized  and  questioned,  to  the  end  that  it 
may  be  seen  that  the  trust  powers  have  been  exercised 
fairly  and  in  good  faith,  and  that  no  substantial  wrong 
has  been  committed.  This  is  the  extent  of  the  rule. 
There  is  no  search  for  technical  irregularities  upon  which 
sales  are  to  be  set  aside  as  of  course.  One  who  sells  and 
conveys  his  land  to  another  and  takes  back  a  deed  of  trust 
to  secure  the  promised  payment  of  the  purchase  price,  as 
in  this  case,  is  entitled,  upon  default,  to  either  his  money 
or  his  land.  If  he  enforce  his  contract  fairly  and  without 
fraud,  there  is  no  warrant  for  sacrificing  him  on  the  altar 
of  strict  construction.     Creditor  and  debtor  stand  in  pari 


276  LovBLAND  V.  Clark.  [April  T., 

statu;  and  their  contracts,  like  other  contracts,  are  to  be 
construed  fairly,  and  with  justice  to  all  parties.  The  bill 
of  complaint  does  not  charge,  nor  does  the  evidence  dis- 
close, any  fraud  in  fact.  There  is  no  suspicion  of  any  want 
of  fairness  and  good  faith  upon  the  part  of  the  trust- 
ees, or  either  of  them.  Every  reasonable  effort  appears 
to  have  been  made  to  dispose  of  the  property  at  the  high- 
est and  best  pric«  for  the  benefit  of  all  parties  concerned. 
A  fair  price  was  obtained,  all  things  considered.  The 
preponderance  of  testimony  is  to  this  effect.  There  cer- 
tainly is  no  ground  for  saying  that  the  price  was  grossly 
inadequate.  The  mortgagors  and  mortgagee  were  all 
present  and  bidders  at  the  sale,  and  found  nothing  to  ob- 
ject to  or  criticise.-  The  lands  in  question,  since  the  date  of 
the  trust  sale,  have  largely  appreciated  in  value.  Hence 
this  suit.  In  the  absence  of  any  fraud  or  substantial  ir- 
regularity affecting  injuriously  the  rights  of  the  com- 
plainants, the  purchaser  at  the  trustee  sale  and  his 
grantees  should  be  protected  in  their  title.     The  decree 

of  the  court  below  is  affirmed. 

'  Affirmed. 

ON  REHEARING. 

Per  Curiam.  We  have  carefully  re-examined  the 
grounds  of  our  decision  in  this  case  in  connection  with 
the  petition  for  rehearing,  and  the  brief  in  support  of  the 
same.  We  do  not  find  that  we  have  overlooked  any  ma- 
terial fact  in  the  case,  or  any  principle  of  law  that  would 
require  a  change  of  our  opinion.  We  do  not  find  that 
we  have  overlooked  the  words  used  in  the  deed  con- 

• 

strued,  or  given  them  other  than  their  plain  meaning  and 
effect.  It  is  not  believed  that  any  authority  cited  is  in- 
consistent with  what  is  declared  as  the  law  in  this  case. 
On  the  other  hand,  we  find  much  that  is  confirmatory  of 
the  correctness  of  the  views  which  we  have  expressed. 
In  this  connection  we  cite  the  doctrine  of  Moore  v.  Orif- 
fin,  22  Me.  354.    Upon  the  matter  of  notice  no  stronger 
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view  is  urged  than  was  urged  upon  the  original  hearing. 
The  application  of  the  strict  and  critical  requirements  in- 
sisted upon  by  counsel  respecting  notice  and  conduct  of 
sale  would  avoid  most,  if  not  all,  sales  of  this  character, 
and  leave  this  customary  and  much-used  security  practi- 
cally valueless.  There  was  in  all  respects  a  bona  fide^ 
reasonable  and  substantial  compliance  with  the  law  in 
the  execution  of  the  trust  created  by  the  Loveland  and 
Henry  deed,  and  with  this  the  law  is  content.  In  our 
former  opinion  we  did  not  discuss  the  power  of  the 
trustee  to  first  offer  the  premises  in  parcels,  and  then  as 
a  whole,  and  to  accept  the  larger  bid  for  the  whole,  for 
the  reason  that,  under  all  the  facts  of  this  case,  we  did 
not  consider  it  a  question  requiring  discussion.  Upon 
reconsideration  and  re-examination,  our  views  on  this 
point  may  remain  unchanged.  In  view  of  the  fact  that 
all  the  points  involved  have  been  most  thoroughly  dis- 
cussed in  printed  briefs,  in  oral  argument,  and  again  in 
the  brief  on  the  petition  for  rehearing,  we  do  not  believe 
that  more  discussion  will  give  any  new  or  further  light. 
The  right  of  the  case,  as  we  have  declared  it,  appears  to 
us  too  plain  and  unquestionable  to  require  or  admit  of 
further  discussion.     The  rehearing  is  denied. 

Rehearing  denied. 


Atkinson  et  al.  v.  Tabor  et  al. 

1.  Where  a  deed  was  deposited  with  a  bank  as  an  escrow,  to  be  deliv- 
ered upon  payment  of  the  balance  of  the  purchase  money,  and 
payment  was  made  in  accordance  with  the  escrow  conditions,  held^ 
in  this  case,  that  the  payment  was  an  absolute  and  irrevocable  pay- 
ment under  the  contract  between  the  parties. 

3.  Where,  by  stipulation,  the  evidence  is  taken  by  a  notary  public,  and 
submitted  to  a  referee,  and  the  oath  taken  by  the  referee  bears 
date  only  two  days  prior  to  the  filing  of  his  report,  but  objection 
to  the  taking  of  the  oath  is  first  raised  on  appeal,  the  objection  is 
waived. 
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Appeal  from  District  Court  of  Lake  County. 

A  COMPREHENSIVE  statement  of  the  facts  of  this  case,  as 
well  as  the  final  conclusions  of  the  referee,  are  shown  by 
such  portions  of  the  referee's  report,  as  follows: 

**The  essential  substantive  facts  found  from  the  evi- 
dence in  this  cause  are  as  follows:  On  the  Yth  day  of  May, 
1880,  Nicholas  N.  Atkinson,  James  F.  Chaney  and  S.  E. 
Bruckman  entered  into  an  agreement  in  writing,  by 
which  Bruckman  agreed  to  furnish  to  Atkinson  and 
Chaney  $15  per  week,  in  return  for  which  they  were  to 
prospect  for  mineral  lodes  or  claims,  and,  upon  discovery 
of  such  lodes,  they  were  to  locate  and  record  the  same 
according  to  law  in  the  names  of  the  three  parties  to 
said  agreement,  and  that  such  agreement  was  to  continue 
as  long  as  Bruckman  paid  the  $15  per  week,  up  till  De- 
cember 1, 1880.  It  was  also  agreed  that  report  should  be 
made  of  the  progress  of  such  work  to  Bruckman  at  least 
once  in  ten  days.  On  this  contract  Bruckman  paid  At- 
kinson and  Chaney  $75  prior  to  July  5,  1880.  On  the 
16th  day  of  June  they  located  the  Montezuma  and  Bore- 
alis  lodes,  and  on  the  22d  the  Elkhorn  lode.  Tlie  three 
lodes  last  mentioned  were  staked  in  the  names  of  Chaney, 
Atkinson  and  Bruckman.  Subsequently,  and  after  July 
5th,  Chaney  discovered  a  vein  in  the  lower  part  of  the 
Elkhorn  claim,  and  located  the  Tarn  O'Shanter  on  this 
vein,  taking  in  about  one-half  of  the  Elkhorn.  The  date 
of  the  discovery  of  the  Tam  O'Shanter  was  put  upon  the 
stake  as  that  of  June  22d,  the  date  of  the  Elkhorn  dis- 
covery; and  the  names  of  Bruckman,  Chaney  and  At- 
kinson were  put  upon  the  Tam  O'Shanter  stake,  and 
subsequently,  after  cancellation  of  agreement,  Bruck- 
man's  name  was  cut  off.  On  the  5th  day  of  July  Atkin- 
son left  his  work  of  prospecting  and  went  to  Leadville, 
arriving  on  the  7th,  carrying  with  him  samples  from  the 
three  mines  located  by  them.  On  his  arrival  he  found 
Bruckman  unwilling  to  continue  the  agreement,  and  on 
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the  12th  of  July  Bruckman  and  Atkinson  indorsed  on  the 
agreement  these  words:  *We,  the  undersigned,  parties 
to  the  within  contract,  agree  to  cancel  the  same.'  This 
was  signed  by  Bruckman  and  Atkinson,  and  signed  by 
Atkinson  for  Chaney.  On  the  30th  of  June,  1881,  Will- 
iam  Parker  and  Jacob  Sanders  entered  into  an  agreement 
in  writing,  in  consideration  of  money  paid  and  to  be 
paid  by  Parker  and  Sanders,  by  which  Atkinson  and 
Chaney  agreed  to  sell  to  Parker  and  Sanders  the  Monte- 
zuma, Borealis,  Tam  O'Shanter  and  other  mines  in  Pitkin 
county,  Colorado.  By  the  terms  of  this  agreement  Par- 
ker and  Sanders  were  to  pay  in  cash  $100  to  build  a  trail 
to  the  lodes,  and  the  further  sum  of  $5,000  as  a  forfeiture 
if  they  failed  to  pay  the  balance,  $95,000,  within  ninety 
days  from  the  date  of  the  agreement,  the  purchase  price 
being  fixed  at  $100,000.  It  was  further  agreed  that  the 
vendors  should  deposit  a  deed  or  deeds  to  said  lodes  in 
some  bank  in  Leadville,  and  that  such  deeds  should  be 
delivered  to  Sanders  and  Parker  on  full  payment  of  the 
$100,000,  the  $5,000  to  be  a  part  of  such  payment;  and, 
further,  that  if  the  $5,000  was  not  paid  on  the  proper  ex- 
ecution and  deposit  of  such  deeds,  or  if  the  $100,000  was 
not  paid  in  full  within  the  time, — ninety  days  from  the 
execution  of  the  deeds, —  then  such  contract  was  to  be 
null  and  void.  It  was  also  agreed  that  vendees  were  to 
take  possession  of  the  lodes  at  once,  and  to  work  them 
as  they  saw  fit,  taking  out  and  sacking  the  ore,  which, 
in  case  of  a  failure  on  the  part  of  the  vendees  to  com- 
plete the  purchase,  was  to  remain  the  property  of  Atkin- 
son and  Chaney.  At  the  time  of  making  this  agreement 
Chaney  represented  to  the  purchasers  that  the  entire 
property  belonged  to  himself  and  Atkinson,  and  that 
there  was  no  controversy  in  relation  thereto,  and  that 
they  were  the  sole  owners  thereof.  On  the  5th  day  of 
July,  1881,  said  Parker  assigned  his  interest  in  the  con- 
tract to  Sanders,  and  on  the  same  day  Sanders  entered 
into  an  agreement  in  writing  with  H.  A.  W.  Tabor,  by 
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which  Tabor  undertook  to  furnish  the  $5, 100  called  for 
by  the  contract,  and  sufficient  money  to  work  the  lodes 
until  the  expiration  of  the  ninety  days,  or  until  aban- 
doned; said  Sanders  to  superintend  the  work  and  tlie 
payments  therefor.  It  was  further  agreed  that  if,  upon 
development,  the  property  should  prove  to  be  worth 
$100,000,  then  Tabor  was  to  pay  for  the  same  in  full 
within  the  said  ninety  days;  Sanders  to  e'xecute  a  deed 
to  Tabor,  to  be  placed  in  the  same  bank  with  those  of 
Atkinson  and  Chaney,  which  deed,  together  with  that  to 
Sanders,  were  to  be  delivered  to  Tabor  on  payment  of  the 
amount  due  within  the  ninety  days,  and  that,  in  case  the 
title  thus  passed  to  Tabor,  he  was  to  work  the  property, 
making  use  of  Sanders  as  superintentent,  until  such  time 
as  he  should  have  been  reimbursed  for  the  purchase 
money,  the  expense  of  working  the  mine,  and  then  deed 
to  said  Sanders  one- half  the  mine.  There  were  also  other 
agreements  between  Tabor  and  Sanders;  but,  as  they  re- 
late to  contingencies  that  did  not  happen,  no  reference 
need  be  made  to  them.  Tabor  paid  the  $5,100,  and  the 
deeds  were  put  in  escrow.  On  the  tth  or  8th  of  July, 
1881,  Tabor  took  possession  of  some  of  these  lodes,  and 
especially  of  the  Tam  O'Shanter  lode,  and  commenced  to 
work  the  same;  he  and  Joel  W.  Smith,  who  became  in- 
terested in  the  property  about  the  6th  of  July,  expending 
in  such  development,  prior  to  October  3,  1881,  about 
$10,000.  On  the  8th  day  of  August,  1881,  Samuel  K 
Bruckman  began  an  action  in  the  district  court  of  Pitkin 
county,  Colorado,  against  Chaney  and  Atkinson,  setting 
up  the  prospecting  agreement  of  May  1,  1880,  above 
mentioned,  and  alleging  that,  under  and  in  pursuance  of 
such  agreement,  the  defendants  discovered  the  Tam 
O'Shanter,  Montezuma,  Borealis,  Ivanhoe,  Halcyon,  Last 
Chance,  and  Green  Lake  lodes,  but  omitted  to  record  the 
same  in  the  name  of  the  three,  but  recorded  the  same  in 
the  name  of  the  defendants  only;  the  defendants  had  en- 
tered into  a  contract  to  sell  the  entirety  of  such  lodes,  to 
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convey  the  same  upon  payment  of  the  price  agreed  upon; 
and  prayed  judgment  therein  that  plaintiff  might  be  ad- 
judged to  be  the  owner  of  an  equal  undivided  one-third 
of  said  claim,  and  that  he  might  be  declared  to  have  a 
lien  upon  the  intei'est  of  the  defendants  for  one- third  of 
the  moneys  received  by  them  on  account  of  such  sale, 
and  for  other  relief.  On  the  same  day  a  notice  of  Us 
pendens  was  filed  in  the  office  of  the  recorder  of  deeds  of 
Pitkin  county,  setting  forth  that  a  suit  had  been  begun 
to  establish  the  right  of  the  plaintiff  to  one-third  of  the 
lodes  therein  mentioned,  including  the  Tarn  O'Shanter, 
and  to  have  a  lien  declared  in  his  favor,  upon  the  inter- 
ests of  Atkinson  and  Chaney,  for  certain  moneys  re- 
ceived by  them  in  contract  for  sale  of  plaintiff's  interest 
in  said  lodes.  This  suit  was  begun,  and  Us  pendens  filed, 
without  the  knowledge  of  Tabor,  Smith,  Sanders  or 
Parker,  and  so  without  collusion  with  Bruckman,  neither 
of  these  parties  knowing  anything  about  the  suit,  or  the 
nature  of  Bruckman's  claim,  until  after  suit  was  brought. 
**Some  time  in  the  latter  part  of  September,  1881,  At- 
kinson had  a  conversation  with  Sanders  about  the  Bruck- 
man claim,  and,  a  few  days  later,  Tabor  and  Smith,  and 
their  attorneys,  were  shown  the  grub-stake  contract  with 
Bruckman,  and  the  alleged  cancellation  indorsed  thereon, 
and  at  this  time  Tabor  and  Smith  suggested  that  Atkin- 
son and  Chaney  might  be  willing  to  deduct  something 
from  the  $100,000  in  consideration  of  getting  the  money 
before  the  expiration  of  the  ninety  days.  No  sum  was 
mentioned  by  either  party,  and  no  agreement  of  any 
kind  was  made.  It  is  a  disputed  point,  but  it  was  fairly 
established  by  the  evidence  of  one  witness,  and  want  of 
recollection  by  another,  that  Atkinson  told  Sanders, 
about  this  time,  that  one- third  of  the  purchase  money 
might  be  left  in  the  bank,  and  they  would  fight  the 
Bruckman  claim.  There  is.  however,  no  evidence  that 
this  was  ever  communicated  to  either  Smith  or  Tabor. 
On  the  29th  day  of  September,  Smith  and  Tabor  made  a 
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contract  with  Bruckman,  by  which  the  latter  agreed  to 
release  to  the  former  all  his  right  in  and  to  the  lodes 
mentioned  in  his  complaint  against  Atkinson  and  Chaney 
on  payment  of  $25,000,  within  thirty  days,  which  agree- 
ment was  carried  out  by  the  making  and  delivery  of  a 
deed  to  Tabor  and  Smith  to  the  same  property  on  the 
28th  day  of  October,  188X.  On  the  3d  day  of  October, 
Smith  and  Tabor  paid  into  the  Bank  of  Leadville  the 
sura  of  $95,000,  and  this  sum  was  deposited  to  the  credit 
of  the  several  parties  mentioned  in  the  escrow  agreement 
left  with  the  deeds,  to  wit,  $42,600  each  to  Chaney  and 
Atkinson,  and  $4,900  each  to  J.  D.  Hooper  and  J.  L.  Hill; 
said  several  sums  being  also  mentioned  in  the  agreement 
of  escrow.  Before  this  amount  was  paid  by  Tabor  and 
Smith,  they  had,  under  the  advice  of  A.  W.  Bucker,  Esq., 
and  A.  S.  Weston,  Esq.,  caused  a  complaint  and  other 
papers  to  be  executed  and  filed  in  the  district  court  of 
Lake  county,  and  had  procured  an  order  for  an  injunc- 
tion out  of  said  court,  directed  to  Chaney  and  Atkinson 
and  the  Bank  of  Leadville,  restraining  Chaney  and  At- 
kinson from  demanding,  suing  for  or  receiving  from  the 
bank  any  money  deposited  by  plaintiffs  in  said  bank,  or 
from  demanding,  suing  for  or  receiving  from  the  bank 
the  deeds  of  Chaney  and  Atkinson  to  Parker  and  San- 
ders, or  from  suing  for  the  cancellation  of  such  deed,  and 
also  restraining  the  bank  from  paying  over  the  money, 
or  from  delivering  the  deeds  to  Chaney  and  Atkinson. 
The  complaint  was  filed,  and  the  injunction  issued,  an 
hour  or  so  before  the  money  was  paid  to  the  bank;  but 
the  money  was  paid  in,  and  the  deposit  to  the  said  sev- 
eral parties  was  entered,  before  the  injunction  was  served. 
Service  was  had  on  the  case  on  the  3d  of  October,  and 
defendants  filed  a  general  demurrer  therein  October  13, 
1881.  From  this  time  down  till  January  31,  1882,  no 
steps  were  taken  by  defendants  to  dissolve  the  injunc- 
tion or  push  the  case  for  trial  in  any  way.  Within  forty- 
eight  hours  after  the  injunction  was  served  defendants 
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were  advised  by  their  counsel  that  the  facts  in  the  case 
entitled  them  to  elect  either  to  take  the  money  paid  in  or 
to  refuse  to  receive  it  and  recover  the  property.  In  the 
meantime  Tabor  and  Smith,  having  received  from  the 
bank  the  deeds  to  the  property,  continued  to  work  the 
same,  and  expended  thei'eon,  between  October  3,  1881, 
and  January  31,  1882,  from  $9,000  to  $14,000.  During 
this  time  the  defendants  on  several  occasions  alleged 
they  had  not  concluded  whether  they  would  go  for  the 
money  or  the  property.  The  evidence  shows  defendants 
were  poor  men  aside  from  their  interest  in  these  lodes, 
and  the  claim  made  is  that  they  had  no  money  to  employ 
counsel  to  prosecute  their  claim  until  January  31,  1882, 
when  they  made  arrangements  with  other  parties  to  fur- 
nish means  for  that  purpose.  By  this  arrangement  At- 
kinson and  Chaney  sold  three- fourths  of  the  lode  property 
in  dispute  for  the  sum  of  $63,000,  $20,000  cash  in  hand, 
and  the  balance  as  provided  for;  and  that,  in  case  the 
property  should  be  held  to  belong  to  Tabor  and  Smith, 
then  the  vendees  should  be  entitled  to  thr^e-fourths  of 
the  money  then  in  the  bank.  On  the  same  day,  Janu- 
aiy  31,  1882,  the  defendants  Atkinson  and  Chaney  filed 
therein  a  cross-bill,  setting  up  the  facts  above  stated,  or 
a  portion  of  them,  asking  that  Bruckman,  Parker  and 
Sanders  be  made  parties  thereto,  and  asking,  by  way  of 
relief,  that  the  deed  from  Atkinson  and  Chaney  to  San- 
ders and  Parker  might  be  ordered  to  be  delivered  up  and 
canceled,  and  that  the  complainants  in  the  cross-bill 
might  be  decreed  to  be  the  owners  of  the  lode  property 
fi-ee  and  clear  of  all  claim  of  plaintiffs.  Tabor  and  Smith, 
or  of  Sanders,  Bruckman  or  Parker,  and  that  an  account 
should  be  taken  of  the  ore  extracted  by  plaintiffs,  and 
that  they  be  decreed  to  pay  to  Atkinson  and  Chaney  the 
value  thereof,  and  that  the  possession  of  said  property 
be  delivered  up,  etc.  To  this  cross-bill  answer  was  made 
by  Sanders,  Smith  and  Tabor,  which  puts  in  issue  all  the 
material  facts  set  up  in  the  cross-bill,  and  alleges  new 
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matter,  to  which  replication  was  made  by  complainaats 
in  the  cross-bill,  and  the  said  Bruckman  disclaimed.  The 
issues  were  thus  joined  May  6,  1882.  On  the  11th  day 
of  July,  1882,  the  plaintiffs,  Smith  and  Tabor,  entered 
an  order  in  the  cause  dissolving  the  injunction  therein, 
and  served  notice  of  such  dissolution  on  the  said  Chaney, 
Atkinson  and  the  Bank  of  Leadville.  The  defendants 
Chaney  and  Atkinson  refused  to  take  the  money,  and 
still  claim  the  right  to  receive  the  property.  It  should 
be  further  stated  that,  after  the  injunction  was  granted, 
it  was  discovered  that  it  did  not  cover  the  moneys  depos- 
ited to  the  credit  of  Hooper  and  Hill,  and  that,  some 
days  after,  Jacob  F.  Sanders  took  an  assignment  of  the 
claims  of  these  men,  and  the  money  was  transferred  to 
his  account;  he  obtaining  them  at  a  slight  discount." 

After  a  lengthy  discussion  and  presentation  of  the  ques- 
tions arising  upon  these  facts,  the  referee  concluded  his 
report  as  follows: 

*'  From  these  facts  and  considerations  it  follows,  and, 
as  a  matter  "of  law,  is  here  found,  that  on  the  3d  day  of 
October,  1881,  the  plaintiffs  were,  by  virtue  of  the  agree- 
ments made  between  Atkinson,  Chaney  and  Parker, 
Sanders,  and  between  Parker  and  Sanders  and  the  plaint- 
iffs, entitled  to  the  deeds  to  the  property  mentioned  in 
plaintiffs'  complaint  and  defendants'  cross- bill,  and  were 
at  that  date,  in  equity,  the  rightful  owners  of  the  same. 
Second,  that,  even  if  it  is  true  that  plaintiffs  had  no  right, 
after  injunction  was  granted,  to  take  delivery  of  the  deeds, 
yet  equity  will  not  compel  a  redeliveiy  thereof,  since,  by 
dismissal  of  all  proceedings,  they  are  now  entitled  to  such 
deeds.  Thirds  that  if  defendants  ever  had  the  right  to 
call  on  the  plaintiffs  to  surrender  possession,  and  retake 
the  title,  they  lost  such  right  by  their  laches  in  neglect- 
ing to  elect  whether  they  would  abide  by  the  sale  and 
take  the  purchase  money,  or  recover  the  property. 
Fourth,  that  no  fraud  is  shown  in  the  evidence,  and,  as 
it  cannot  be  presumed,  the  defendants'  cross-bill  is  insuf- 
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ficient  in  fact  and  in  law;  they  cannot  have  the  relief 
demanded  in  such  cross-bill.  Fifths  that  the  relief  prayed 
for  in  such  cross-bill  should  be  denied,  and  such  cross- 
bill, together  with  the  original  bill,  be  dismissed. 

'' WnjiARD  Teller,  Referee." 
Exceptions  to  the  report  were  filed  by  appellants,  and 
the  same  were  overruled;  whereupon  the  court  gave 
judgment  according  to  the  conclusion  reached  by  the 
referee,  to  reverse  which  this  appeal  was  taken. 

Messrs.  Markham,  Patterson  and  Thomas,  Belford 
and  Reed,  and  A.  S.  Blake,  for  appellants. 

Messrs.  K  C.  Rockwell  and  A.  W.  Rucker,  for  ap- 
pellees. 

Stallcup,  C.  Did  the  attempt  of  the  appellees  to  de- 
tain in  the  hands  of  the  bank  the  purchase  money  paid 
in  the  manner  and  for  the  purpose  shown  subject  them 
to  a  cancellation  of  their  deeds  of  conveyance,  and  a  re- 
turn of  the  property  conveyed  thereby?  The  appellants 
affirm  the  same,  for  the  reasons,  as  they  contend,  that 
the  said  payment  to  the  bank  was  not  a  bona  fide  pay- 
ment, and  that  the  said  injunction  order  obtained  was 
an  "abuse  of  process."  But,  in  view  of  the  evidence, 
this  position  is  untenable  for  these  reasons:  The  payment 
of  the  purchase  money  to  the  bank  was  for  the  appel- 
lants, and  to  their  credit,  was  an  unconditional  payment, 
and  was  made  according  to  the  escrow  conditions.  By 
such  payment  the  bank  was  authorized  to  dehver  the 
deeds,  and,  when  the  bank  was  so  authorized  to  deliver, 
the  appellees  were  authorized  to  receive  the  same.  Not- 
withstanding the  proceedings  for  the  writ  of  injunction 
were  concurrent  with  the  performance  of  the  escrow 
conditions,  the  money  so  paid  by  the  appellees  was 
thereby,  and  ever  since  has  been,  treated  by  appellees  as 
the  money  of  appellants.  There  was  no  abuse  of  pro- 
cess in  the  premises,  for  the  reason  that  no  advantage 
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was  obtained  by  force  of  the  writ  itself;  that  is  to  say, 
the  act  complained  of  —  the  delivery  of  the  deeds  —  was 
not  procured  thereby.  The  findings  and  the  weight  of 
the  evidence  are  to  the  effect  that  the  sole  purpose  of  the 
writ  was  for  indemnity  for  the  deficit,  and  not  for  pro- 
curing the  delivery  of  the  deeds,  and  that  the  purchase 
money  had  been  paid  bona  fide  for  delivery  thereof. 

The  Bruckraan  claim  was  sufficient  to  cause  apprehen- 
sion, and  a  desire  to  avoid  trouble  and  possible  loss 
thereby.  The  acquisition  thereof  at  an  outlay  of  $25,000, 
the  voluntary  and  unqualified  dissolution  of  the  injunc- 
tion, and  offer  of  dismissal  of  the  cause  by  appellees 
thereupon,  leaving  themselves  liable  upon  their  bond  for 
any  injury  caused  thereby,  together  with  the  direct  and 
uncontradicted  evidence  of  the  appellees,  seem  to  be  suf- 
ficient to  warrant  the  findings  of  the  referee  of  the  bona 
fides  of  the  payment  of  the  purchase  money,  as  well  as 
the  entire  want  of  equity  to  sustain  the  cross-complaint. 
Our  Code  of  Civil  Procedure  provided  for  the  speedy 
hearing  of  motions  to  dissolve  such  injunctions  in  term 
time  or  in  vacation,  so  that  a  speedy  dissolution  or  modi- 
fication of  this  injunction  was  at  all  times  easily  attain- 
able if  the  same  was  wrongfully  issued.  Why  this  line 
of  procedure  was  ignored  by  the  appellants,  and  why 
they  stood  by  and  waited  for  nearly  four  months  before 
electing  to  pursue  the  coui'se  they  have  pursued,  are 
matters  we  need  not  consider,  as  they  apply  only  to  the 
question  of  laches;  and,  as  we  have  seen,  there  never 
was  any  right  to  the  relief  demanded  by  appellants  in 
their  cross-complaint,  that  question  is  not  necessarily  in 
the  case. 

By  stipulation  duly  made  it  was  provided  that  the 
evidence  should  be  taken  by  a  notary  public,  and  accord- 
ingly submitted  to  the  referee.  The  hearing  was  ac- 
cordingly had  before  the  referee.  It  appears  that  the 
oath  taken  and  subscribed  to  by  the  referee  bears  date 
only  two  days  prior  to  the  day  upon  which  the  report 
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was  filed.  The  objection  is  here  made  that  the  oath 
should  have  been  taken  and  filed  by  the  referee  prior 
thereto.  This  objection  was  waived  by  action  of  the 
parties  in  proceeding  without  question  thereof.  Keator 
V.  Plank'Road  Co.  7  How.  Pr.  41.  Besides,  such  inci- 
dent would  be  insufficient  to  warrant  a  reversal  here,  for 
the  reason  that  the  judgment  order  of  the  court  denying 
the  relief  demanded  by  appellants  is  sustained  by  the 
weight  of  the  evidence,  and  therefore  should  be  affirmed. 

Rising  and  De  France,  CO.  We  concur  in  the  affirm- 
ance of  the  judgment,  upon  the  sole  ground  that  the 
deposit  in  the  Bank  of  Leadville,  to  the  credit  of  appel- 
lants, of  the  sum  named  in  the  contract  of  escrow,  was 
an  absolute  and  irrevocable  payment  of  such  money 
under  the  terms  of  the  contract  between  the  parties. 
This  being  so,  a  statement  of  facts  covering  more  than 
this  one  proposition  is  unnecessary,  and  is  liable  to  create 
an  opinion  that  the  unimportant  facts,  so  stated,  enter 
into  and  form  the  basis  for  the  affirmance  of  said  judg- 
ment. 

Per  Curiam.    For  the  reasons  given  in  the  foregoing 

opinion  of  Commissioner  Stallcup  (excluding  any  such 

inference  as  is  suggested  in  the  majority  opinion)  the 

judgment  is  affirmed. 

Affirmed. 


ScHLOss  V.  Wood  et  al. 

On  the  trial  of  an  issue  as  to  whether  parties  acted  as  common  carriers 
or  as  forwarders  merely,  together  with  evidence  tending  to  estab- 
lish that  they  acted  in  the  latter  capacity,  there  was  testimony  that 
such  parties  were  engaged  in  the  business  of  receiving  merchandise 
from  a  railroad  company,  at  the  terminus  of  its  line  of  road,  and 
transporting  the  same  to  a  neighboriDg  town ;  that  they  had  an 
office  at  such  town  where  freight  bills  were  collected  and  custom 
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solicited ;  and  that  they  were  doing  business  for  the  general  public. 
Held,  that  such  issue  should  have  been  submitted  to  the  jury  under 
proper  instructions. 

Appeal  from  Lake  County  Court. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  L.  Murphy,  for  appellant. 

Mr.  Clinton  Reed,  for  appellees. 

Stallcup,  C.  This  action  was  commenced  by  appellees 
upon  a  demand  against  appellant  for  certain  services 
rendered  and  certain  charges  paid  in  forwarding,  from 
Weston  to  Leadville,  one  hundred  and  twenty  half-bar- 
rel kegs  of  beer.  The  appellant,  in  his  answer,  counter- 
claimed  for  damages,  occasioned,  as  alleged,  by  the  fault 
of  appellees  in  negligently  failing  to  protect  the  beer  from 
freezing,  in  consequence  whereof  eighty-nine  kegs  of  the 
said  beer  were  lost  and  destroyed;  and  also  alleged  that 
appellees  were  common  carriers,  and  as  such  received  and 
carried  the  beer;  and  that  while  so  carrying  the  beer  from 
Weston  to  Leadville  the  said  freezing  and  loss  occurred. 
From  the  evidence  it  appears  that  in  the  month  of  Feb- 
ruary, 1880,  the  beer  had  been  sent  from  St.  Louis  by 
railway  to  Weston,  the  end  of  the  railway  at  that  time, 
and  there  by  appellees  received  and  sent  to  Leadville  by 
wagons.  The  evidence  tended  to  show  that  the  beer  was 
in  good  order  when  received  at  Weston;  that  the  weather 
was  very  cold;  that  the  beer  was  taken  out  of  the  railway 
car  by  appellees  at  Weston  about  three  hours  before  it 
was  loaded  on  the  wagons;  that  some  hay  was  put 
around  it  in  the  wagons  to  protect  it  from  freezing;  that 
the  kegs  in  the  center,  as  loaded  on  the  wagons,  were  the 
kegs  that  did  not  freeze;  that  eighty-nine  kegs  were  burst, 
and  the  beer  lost  therefrom,  when  the  kegs  were  deliv- 
ered at  Leadville;  that  appellees  presented  to  appellant 
their  bill  for  the  charges,  including  the  freight  from 
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Weston  to  LeadviUe;  that  the  appellees  kept  an  agent  in 
their  business  at  Denver  and  at  LeadviUe;  that  prior  to 
the  arrival  of  the  beei'  at  Weston  one  of  the  appellees 
called  upon  appellant  at  LeadviUe,  when  appellant  said 
to  him  that  the  beer  was  on  the  road,  and  requested  that 
appellees  ship  the  beer  on  to  LeadviUe  on  arrival  at  Wes- 
ton, and  that  it  should  be  protected  from  freezing  by 
putting  building-paper  and  hay  around  it.  The  jury  re- 
turned  a  verdict  for  appellees  for  $604,  the  amount  of 
their  demand.  Judgment  was  given  upon  the  verdict, 
and  this  appeal  was  taken  to  reverse  this  judgment. 

Upon  the  trial  appeUees  adduced  evidence  tending  to 
show  that  they  acted  in  the  premises  as  forwarders 
merely,  while  the  appellant  adduced  evidence  tending  to 
show  that  they  were  common  carriers,  and  accordingly 
acted  in  the  premises.  The  court  took  the  question  upon 
this  issue  from  the  jury  by  the  following  instruction: 
"  The  defendant  sets  up  as  a  further  defense  that  the 
plaintiffs  were  common  carriers,  and  consequently  in- 
surers of  the  goods,  and  that  if  any  injury  happened  the 
beer  in  transit  that  they  were  responsible  unless  that 
damage  was  occasioned  by  the  act  of  God  or  the  public 
enemy.  I  wiU  take  the  liberty  of  saying  to  you  that 
there  is  nothing  in  this  case  upon  which  you  can  hold 
these  plaintiffs  as  common  carriers."  Had  the  evidence 
all  been  in  support  of  the  appellees  upon  this  issue,  this 
action  of  the  court  would  have  been  warranted,  but  the 
evidence  was  not  all  this  way  upon  this  issue.  Witness 
May  testified  as  follows:  **  Question.  Where  did  you  re- 
side in  the  months  of  January  and  February,  1880? 
Answer.  In  LeadviUe,  Colo.  Q.  Were  you  engaged  in 
any  business  at  that  time?  If  so,  what  was  it?  A.  I  was 
in  the  clothing  business.  Q.  Do  you  know  the  plaintiffs, 
Wood  Bros.?  A.  Yes,  sir;  have  known  them  for  three 
years.  They  were  in  the  transfer  business  from  Weston 
and  Buena  Vista  to  LeadviUe.  They  were  engaged  in 
this  business  about  the  latter  part  of  1879  and  1880. 
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Q.  What  do  you  mean  by  transfer  business?  A.  l!o  re- 
ceive merchandise  from  the  raih-oad  company  and  deliver 
them  to  parties  consigned.  Q,  When  goods  were  con- 
signed to  persons  here  in  Leadville,  which  goods  came 
over  some  of  the  roads  leading  to  Weston  or  Buena  Vista, 
where  did  Wood  Bros,  deliver  the  goods?  At  what  place? 
A,  They  delivered  them  at  Leadville.  Q,  Did  the  Wood 
Bros,  carry  any  goods  for  you,  from  the  end  of  the  track 
at  Weston  to  Leadville?  A.  They  did.  Q.  In  what  man- 
ner, and  to  what  extent,  did  they  carry  goods  for  you 
from  the  end  of  the  track  at  Weston?  A,  They  brought 
them  in  wagons.  Q,  You  may  give  the  manner  of  col- 
lecting for  the  carrying  of  goods.  A,  The  money  was 
collected  by  their  collector.  Q.  Did  they  have  any  houses 
or  oflSces  for  carrying  on  their  business?  And  if  so, 
where?  A.  They  had  an  office  in  this  city,  corner  Sixth 
and  Poplar  streets,  and  one  at  the  end  of  the  track. 
Q,  What  part  of  the  business  was  transacted  at  the  Lead- 
ville end  of  the  line  by  plaintiffs?  A.  Collecting  freight 
bills  and  soliciting  patronage.  Q.  What  was  the  extent 
of  their  business?  A,  They  were  doing  business  for  the 
general  public.  Q,  How  do  you  know  they  were  doing 
business  for  the  general  public?  A.  Mr.  Wood  told  me 
they  were  hauling  for  a  great  many  of  our  neighbors, 
and  would  like  to  haul  for  us. "  ^  There  was  considerable 
other  evidence  to  the  same  effect. 

A  common  carrier  is  one  who  undertakes  as  a  business, 
for  hire  or  reward,  to  carry  from  one  place  to  another 
the  goods  of  all  persons  who  may  apply  for  such  carriage. 
Hutch.  Carr.  §  47,  and  note.  And  the  same  author,  at 
section  62,  states  the  distinction  betwefen  forwarders  and 
common  carriers  as  follows:  "Warehousemen,  wharf- 
ingers, and  forwarders  of  freight,  so  long  as  they  confine 
themselves  to  the  business  which  their  names  import, 
cannot  be  held  liable  as  common  carriers.  If  goods  are 
deposited  with  them  merely  as  the  initiatory  step  towards 
starting  them  in  itinere,  they  having  undertaken  to  do  no 
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more  than  to'  safely  keep  them  and  forward  them  when 
opportunity  offers,  and  being  in  no  wise  interested  in 
their  carriage  after  delivery  to  the  carrier,  it  would  be 
contrary  to  the  well-settled  principles  of  the  law  to  hold 
them  to  the  responsibilities  of  common  carriers.  But  if 
they  combine  the  two  characters,  treating  the  deposit 
with  them  as  heing  merely  for  the  convenience  of  fur- 
ther carriage,  or  to  encourage  or  promote  their  business 
as  common  carriers,  they  will  be  held  to  a  strict  liability 
as  such  from  the  time  of  the  delivery  to  them.  In  such 
cases  the  deposit  is  a  mere  accessory  to  the  carriage,  and 
for  the  purpose  of  facilitating  it,  and  the  liability  as  car- 
rier begins  with  the  receipt  of  the  goods."  And  Bouvier 
defines  a  forwarder  as  **a  person  who  receives  and  for- 
wards goods,  taking  upon  himself  the  expense  of  trans- 
portation, for  which  he  receives  a  compensation  from  the 
owners,  but  who  has  no  concern  in  the  vessels  or  wagons 
by  which  they  are  transported,  and  no  interest  in  the 
freight."  Whether  a  person  is  a  common  carrier  depends 
wholly  upon  whether  he  holds  himself  out  to  the  world 
as  such,  and  he  can  hold  himself  out  as  a  common  car- 
rier by  engaging  in  the  business  generally,  or  by  an- 
nouncing or  proclaiming  it  by  cards,  advertisements,  or 
by  any  other  means  that  would  let  the  public  know  that 
he  intended  to  be  a  common  or  general  carrier  for  the 
public.  Railway  Co,  r.  Nichols,  9  Kan.  252,  253.  Were 
the  appellees  acting  in  the  premises  as  common  carriers 
or  forwarders  merely?  This  question  should  have  been 
submitted  to  the  jury  with  proper  instructions.  The 
error  of  the  court  in  not  doing  so  was  prejudicial  to  ap- 
pellant, as  his  couhter-claim  rested  upon  the  alleged  facts 
that  appellees  were  common  carriers  and  accordingly  re- 
ceived and  carried  the  beer  from  Weston  to  Leadville, 
and  upon  the  law  imposing  the  liability  upon  common 
carriers  in  such  cases.  This  court  has  defined  such  lia- 
bility in  the  case  of  Eatress  Co.  v.  Carroll,  7  Colo.  43. 
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The  judgment  should  be  reversed  and  the  case  re- 
manded. 

De  France  and  Eising,  CO.,  concur. 

Per  Cttkiam.  For  the  reasons  assigned  in  the  forego- 
ing opinion  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Beversed. 


Gates  v.  People. 


A  bill  of  exceptions  to  rulings  of  the  court  below,  which  is  not  sealed 
by  the  judge,  Avill  not  be  considered  in  the  supreme  court. 

Error  to  Conejos  County  CouH. 

The  facts  are  sufficiently  stated  in  the  opinion. 

Mr.  0.  C.  HoLBROOK,  for  plaintiff  in  error. 

Messrs.  Wells,  Macon  and  McNeil,  for  defendant  in 
error. 

Rising,  C.  The  plaintiff  in  error  was  prosecuted,  be- 
fore a  justice  of  the  peace  in  the  town  of  Alamosa,  for 
the  violation  of  an  ordinance  of  said  town  ''concerning 
drays  and  other  vehicles,"  and  upon  trial  was  convicted 
and  fined.  Thereafter  the  defendant  presented  to  said 
justice  a  bond  for  an  appeal,  which,  in  form  and  condi- 
tion, was  sufficient  to  effect  an  appeal  to  the  county  court 
from  a  judgment  in  a  civil  case.  This  bond  was  approved 
and  filed  by  the  justice  within  ten  days  from  the  rendi- 
tion of  judgment  in  said  case;  and  the  same,  with  papers 
in  the  case,  and  a  transcript  of  the  judgment  given  by 
said  justice,  were  by  him  duly  filed  in  the  office  of  the 
clerk  of  the  county  court  of  Conejos  county.  In  the 
steps  taken  to  perfect  an  appeal,  the  requirements  of  the 
statute  in  relation  to  taking  an  appeal  in  criminal  cases 


1888.]  Umon  Pac.  R.  Co.  v.  Anderson.  293 

were  not  complied  with.  The  case  was  docketed  in  the 
county  court,  and  thereafter  the  appeal  was  dismissed  by 
order  and  judgment  of  said  court.  Plaintiff  in  error 
complains  of  the  ruling  of  the  court  in  dismissing  his  ap- 
peal, and  assigns  error  thereon.  What  purports  to  be  a 
bill  of  exceptions  is  not  sealed  by  the  judge  and  cannot 
be  considered.  De  La  Mar  v.  Hurdy  4  Colo.  442;  Mining 
Co.  V.  Kirtlet/y  8  Colo.  108.  In  the  order  of  the  court 
dismissing  the  appeal  it  is  recited  that  to  such  ruling  the 
defendant  **asks  an  exception,  which  is  allowed  by  the 
court."  This  recital  can  only  be  regarded  as  evidence  of 
the  right  of  the  defendant  to  seasonably  demand  a  bill  of 
exceptions.  It  is  not  the  same  thing  as  a  bill  of  excep- 
tions, and  cannot  be  so  considered.  Pomerotfs  Lessee  v. 
Banky  1  Wall.  592-598. 

Upon  an  examination  of  the  case  incident  to  the  ruling 
upon  the  foregoing  points,  we  do  not  perceive  any  error 
in  the  ruling  of  the  court  below;  but,  for  the  reason  that 
no  exception  to  such  ruling  was  saved,  the  questions  at- 
tempted to  be  raised  by  the  assignments  of  error  are  not 
before  us  for  decision,  and  we  do  not  pass  upon  them. 
The  judgment  should  be  afl&rmed. 

De  France,  C,  concurs.    Stallcup,  C,  dissents. 

Per  Curiam.  For  the  reasons  assigned  in  the  fore- 
going opinion  the  judgment  of  the  county  court  is 
affirmed. 


Union  Pac.  E.  Co.  v.  Anderson.  n  293, 

1.  Under  an  agreement  that  one  shall  be  paid  such  sum  for  services 
I  '*  as  is  mentioned  in  the  annexed  fee-bill,"  such  bill  specifying  in 

some  instances  a  minimum  and  maximum  sum  as  a  fee  for  services 
performed,  **  less  fifty  per  cent,  on  the  whole  sum  for  such  services 
as  are  rendered,  and  the  actual  cost  ac  wholesale  prices  and  cost  of 
compounding  medicines  used,  etc.,  subject  to  the  approval  of  the 
superintendent  of  the  road  and  surgeon  of  the  division,"  such  entire 
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claim  must  he  submitted  for  approval,  and  the  right  to  recover  the 
same  depends  upon  such  approval ;  it  not  appearing  that  the  parties 
whose  approval  was  necessary  refused  to  act  or  acted  fraudulently. 

2.  When  the  question  of  the  intention  of  parties  to  an  agreement  re- 
quiring claims  to  be  submitted  to  persons  named  for  approval  is  in 
doubt,  all  factii  relating  to  the  selection  of  such  persons,  and  their 
connection  with  the  subject-matter  to  be  approved,  together  with 
the  contemporaneous  construction  of  the  agreement  by  the  parties, 
may  be  considered. 

8.  When  one  in  good  faith  objects  to  a  bill  presented  for  payment, 
and  makes  out  a  new  bill  for  a  reduced  amount,  which  amount  is 
received  and  such  new  bill  receipted,  this  shows  a  settlement  of  a 
disputed  claim,  binding  upon  the  parties. 

Appeal  from  Jefferson  County  Court. 

This  action  was  commenced  by  Joseph  Anderson 
against  the  Union  Pacific  Railway  Company  to  recover 
for  services  and  medicines  by  him  rendered  and  furnished 
under  the  following  agreement: 

**  Memorandum  of  agreement  made  and  entered  into 
this  11th  day  of  May,  1881,  by  and  between  the  Union 
Pacific  Railroad  Company,  party  of  the  first  part,  and 
Joseph  Anderson,  M.  D.,  party  of  the  second  part,  both 
of  Colorado,  witnesseth,  that  in  all  cases  of  injury  to  em- 
ployees of  the  said  first  party,  and  others  for  whom  the 
said  first  party  is  responsible,  at  Golden,  the  said  party 
of  the  second  part,  for  and  in  consideration  of  the  cove- 
nants and  agreements  hereinafter  contained,  agrees  to 
perform  all  necessary  surgical  and  medical  services  for 
the  treatment  of  said  injured  persons  if  required)  to  do  so, 
and  to  furnish  the  necessary  medicines  and  surgical  ap- 
pliances for  the  same.  The  said  first  party  hereby  agrees 
to  pay  the  said  second  party  the  sum  for  such  treatment 
as  is  mentioned  in  the  annexed  fee-bill,  less  fifty  per  cent, 
on  the  whole  sum  for  such  services  as  are  rendered,  and 
the  actual  cost  at  wholesale  prices,  and  cost  of  com- 
pounding medicines  used,  payable  at  the  expiration  of 
treatment  and  discharge  of  patient,  and  subject  to  the 
approval  of  the  superintendent  of  the  road  and  surgeon 
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of  the  division.  In  all  cases  the  said  second  party  agrees 
to  make  reports  to  the  said  first  party  as  may  be  re- 
quested by  the  said  first  party,  and  to  use  diligence  and 
disci-etion  in  ascertaining  and  recording  all  facts  bearing 
upon  the  cause  of  accidents,  without  extra  charge.  No 
indebtedness  for  the  road  shall  be  incurred  without  spe- 
cial permission  before  contracting. 

"Joseph  Anderson. 

**This  agreement  will  take  effect  on  the  11th  day  of  ' 
May,  1881,  and  remain  in 'full  force  and  effect  until  the 
31st  day  of  December,  1881. 

"H.  K.  Steele,  M.  D., 
"Surgeon  Union  Pacific  Railroad,  Colo.  Oent'l. 

Approved : 

"A.  A.  Egbert,  Supt.  Colo.  Div. 
"  S.  D.  Mercer,  Surgeon,  etc. " 

The  fee-bill  mentioned  in  the  agreement  was  attached 
thereto,  and  for  fifty -one  items  of  service  it  specified  a 
definite  sum  as  a  fee,  and  for  four  items  of  service  it 
specified  a  minimum  and  maximum  sum  as  a  fee  for  serv- 
ices to  be  performed.  It  also  contained  the  following 
stipulations:  *'  Traveling  long  distances  to  be  computed 
by  the  time  consumed  and  services  performed."  **  Any 
services  not  mentioned  to  be  charged  for  upon  a  basis 
corresponding  with  this  scale."  It  appears  from  the  evi- 
dence that  the  plaintiff  rendered  certain  services  to  the 
defendant  under  said  agreement,  and  for  such  services 
charged  the  minimum  rate  specified  in  said  fee-bill,  ex- 
cept in  a  few  instances  where  the  services  were  not  pro- 
vided for  in  the  fee-bill,  and  for  such  services  his  charges . 
were  proportionate  to  the  rates  named  in  the  fee-bill;  that 
he  presented  his  bills  for  such  services  to  the  superin- 
tendent or  to  the  division  surgeon;  that  the  defendant 
tendered  to  the  plaintiff  the  full  amount  of  each  bill  so 
presented,  or  a  less  sum  than  the  full  amount,  and,  in 
case  a  less  sum  than  the  full  amount  of  the  bill  presented 
was  tendered,  then  a  bill  covering  such  charges  was  made 
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out  by  the  defendant  for  the  amount  so  tendered,  and 
presented  to  the  plaintiff  at  the  time  such  tender  was 
made;  and,  with  the  exception  of  one  bill,  the  plaintiff 
received  the  amount  so  tendered^  and  signed  a  receipt 
acknowledging  the  full  payment  of  the  bills  so  presented 
by  defendant  at  the  time  of  making  such  tender;  that 
the  amount  of  the  bills^  so  presented  by  the  plaintiff,  ex- 
ceeds the  amount  of  the  bills  as  receipted  in  the  sum  of 
$105.10;  that  the  amount  of  the  bill  for  services  rendered 
to  Jones  and  Eagan  was  $29.25,  for  which  defendant 
tendered  to  plaintiff  the  sum  of  $15,  which  plaintiff  re- 
fused to  receive.  The  defendant  offered  in  evidence  a 
letter  written  by  the  plaintiff,  January  12,  1882,  to  the 
chief  surgeon  of  the  company,  in  reply  to  one  received 
from  him,  in  which  letter  he  states  that  his  resignation 
was  based  on  the  supposition  that  the  company  wanted 
its  surgeon  to  work  for  a  pass,  and,  after  commenting 
upon  the  requirements  of  the  company,  and  their  possible 
effect  upon  his  business,  he  says:  "In  regard  to  extraor- 
dinary services,  who  is  to  be  the  judge  ?  The  surgeon  in 
charge,  and  parties  cognizant  of  the  facts  in  the  case,  or 
the  management  in  Omaha?  Now,  doctor,  the  fee-bill 
under  which  we  have  been  working,  with  fifty  per  cent, 
off,  has  not,  in  many  cases,  paid  me  for  my  time  and 
trouble  and  expenses,  not  including  loss  of  business  at 
home  during  my  absence.  My  bills  have  often  been  cut 
down  twenty-five  per  cent,  likewise.  I  will  ask  you  to 
make  some  definite  proposition  if  you  still  desire  my 
services  for  the  company,  and  not  have  it  left  to  the  op- 
,  tion  of  parties  who  know  nothing  of  the  amount  of  the 
services  rendered.  If  the  matter  is  left  to  the  judgment 
of  those  who  are  unacquainted  with  the  facts,  and  we 
may  judge  the  future  by  the  past,  everything  will  be  in- 
definite and  unsatisfactory  for  all."  Plaintiff  obtained  a 
judgment  for  the  sum  of  $105.10,  and  defendant  ap- 
pealed. 


1888.]  Union  Pac.  R  Co.  v.  Anderson.  297 

Messrs.  Teller  and  Okahood,  for  appellant. 
Messrs.  Coe  and  Sales,  for  appellee. 

Elsing,  C.  Counsel  for  appellant  contend  that,  by  the 
express  terms  of  the  agreement  between  appellant  and 
appellee,  the  promise  of  the  company  to  pay  appellee  for 
his  services  is  limited  by,  and  is  dependent  upon,  the  ap- 
proval of  the  bills  presented  by  appellee  for  such  services 
by  the  superintendent  of  the  road  and  the  surgeon  of  the 
division.  Counsel  for  appellee  contend  that,  because  of 
the  fact  that  in  some  instances  a  minimum  and  a  maxi- 
mum fee  was  prescribed  by  the  fee-bill  for  items  of  serv- 
ice to  be  rendered,  it  became  necessary  that  some  one 
should  be  selected  to  determine  the  proper  medium  in 
case  the  fee  charged  was  above  the  minimum  rate,  and 
there  was  a  dispute  about  it;  and  that,  by  reason  of  such 
necessity,  certain  oflBicers  of  the  company  were  selected 
as  arbiters  of  that  matter.  That  portion  of  the  agree- 
ment which  relates  to  the  question  raised  by  the  conten- 
tion of  counsel  is  as  follows:  ''  The  said  firet  party  hereby 
agrees  to  pay  to  the  said  second  party  the  sum  for  such 
treatment  as  is  mentioned  in  the  annexed  fee- bill,  less 
fifty  per  cent,  on  the  whole  sum  for  such  services  as  are 
rendered,  and  the  actual  cost  at  wholesale  prices,  and 
cost  of  compounding  medicines  used,  payable  at  the  ex- 
piration of  treatment  and  discharge  of  patient,  and  sub- 
ject to  the  approval  of  the  superintendent  of  the  road 
and  surgeon  of  the  division.*'  Provision  is  here  made 
for  payment  to  appellee  for  services  rendered  and  medi- 
cines furnished;  the  basis  is  given  for  ascertaining  the 
amount  to  be  charged  for  such  services,  and  for  medi- 
cines used;  the  time  when  such  payment  is  made  is  fixed; 
but  something  is  subject  to  the  approval  of  the  oflBicers 
of  the  company.  What  is  it  that  must  be  so  approved? 
It  seems  clear  to  us,  from  the  language  used,  that  the 
matter  to  be  so  submitted  for  approval  is  the  claim  to  be 
made  by  appellee  for  services  rendered  and  medicines 
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used.  It  is  the  entire  claim  that  is  to  be  submitted  for 
approval,  and  not  that  portion  of  it  made  for  services 
rendered  for  which  the  fee-bill  prescribes  a  maximum 
and  a  minimum  fee.  There  is  nothing  in  the  language 
used  showing,  or  from  which  it  can  be  inferred,  that  the 
claim  subject  to  such  approval  is  limited  to  items  for 
services  for  which  there  is  a  minimum  and  a  maximum 
fee.  The  services  for  which  the  fee-bill  proscribes  a  min- 
imum and  a  maximum  fee  are  not  the  only  instances 
where,  under  the  provisions  of  the  contract,  appellee 
must  exercise  his  judgment  in  making  charges.  The 
charge  for  traveling  long  distances  is  to  be  made  for  time 
consumed  and  for  services  performed;  and  for  services 
not  mentioned  in  the  fee-bill  charges  are  to  be  made  upon 
a  basis  corresponding  with  the  scale  of  the  fee-bill.  For 
the  settlement  of  disputes  arising  upon  such  charges,  the 
necessity  for  an  arbiter  is  as  great  as  in  cases  when  a 
dispute  arises  in  cases  where  the  fee- bill  specifies  a  mini- 
mum and  a  maximum  fee.  If  it  was  the  intention  of  the 
parties  to  limit  the  requirement  of  approval  to  appellee's 
claim  for  services  for  which  no  fee  was  definitely  fixed 
by  the  fee-bill,  they  vJ^ei-e  unfortunate  in  the  use  of  words 
to  express  such  intention.  No  such  limit  is  expressed. 
The  requirement  that  the  matter  made  subject  to  ap- 
proval should  be  approved  by  the  superintendent,  as  well 
as  by  the  division  surgeon,  goes  to  show  that  the  limit 
claimed  by  appellee  was  not  intended.  If  the  items  of 
service  for  which  no  definite  and  certain  charge  is  pre- 
scribed by  the  fee-bill  were  the  only  matters  to  be  sub- 
mitted for  approval,  there  would  be  no  necessity  for 
associating  the  superintendent  of  the  road  with  the  divis- 
ion surgeon;  but,  if  the  judgment  of  more  than  one  per- 
son was  desired,  a  person  would  have  been  selected  whose 
education  and  experience  had  been  such  as  to  qualify 
him  to  act  in  the  premises.  The  qualifications  necessary 
to  enable  a  superintendent  of  the  road  to  properly  per- 
form the  duties  of  that  position  would  not  render  him 
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qualified  to  correctly  determine  the  proper  charge  to  be 
made  for  a  surgical  operation.  All  the  facts  relating  to 
the  selection  of  the  persons  whose  approval  is  required, 
and  relating  to  the  connection  of  such  pei-sons  with  the 
subject-matter  to  be  approved,  may  be  considered  for  the 
purpose  of  ascertaining  the  intention  of  the  parties  to 
the  agreement,  when  the  question  of  such  intention  is  in 
doubt;  for  the  reason  that  it  must  be  presumed  that  the 
parties  acted  consistently  in  providing  means  for  the  ac- 
complishment of  the  end  desired,  unless  such  presump- 
tion is  precluded  by  the  terms  of  the  agreement.  It  is 
evident  that  the  approval  of  the  superintendent  of  the 
road  was  not  required  because  of  his  fitness  to  pass  upon 
the  question  whether  the  charges  made  by  appellee,  for 
services  for  which  no  fixed  charge  had  been  agreed  upon, 
were  too  large ;  but,  as  to  whether  appellee  had  -been  re- 
quired by  appellant  to  render  the  services  charged  foi', 
and  as  to  whether  such  services  had  been  actually  ren- 
dered, the  superintendent  might  be  much  better  informed 
than  the  surgeon  of  the  division;  and  we  think  it  clearly 
appeal's  from  the  agreement,  and  the  circumstances  of 
the  case  to  be  considered,  that  the  claims  of  appellee  as 
an  entirety  were  made  subject  to  approval;  and  among  the 
circumstances  to  be  so  considered  is  the  interpretation 
which  the  parties  to  the  agreement  have,  by  their  con- 
duct, given  it;  for  it  must  be  presumed  that  they  acted 
in  accordance  with  their  understanding  of  its  require- 
ments. The  acceptance  by  appellee  of  sums  less  than  the 
amount  claimed  by  him,  and  his  acknowledgment,  upon 
such  acceptance,  of  payment  in  full  for  the  services  for 
which  his  bills  were  rendered,  although  such  acceptance 
was  under  protest,  is  strong  proof  that  he  understood 
that,  to  make  his  claims  valid  against  appellant,  it  was 
necessary  for  him  t©  have  the  same  approved  by  the  per- 
sons named  in  the  agreement.  That  appellee  so  under- 
stood the  agreement  is  also  evidenced  by  his  letter  to  the 
chief  surgeon.    What  is  said  therein  about  not  having 
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the  matter  of  payment  for  services  "  left  to  the  judgment 
of  those  who  are  unacquainted  with  the  facts"  has  no 
meaning,  except  in  connection  with  the  idea  that  the 
writer  desired  some  definite  arrangement  by  which  the 
payment  for  his  services  would  not  be  *'  left  to  the  option 
of  parties  who  know  nothing  of  the  amount  of  the  serv- 
ices rendered,"  and  thus  avoid  the  liability  of  having  his 
bills  often  cut  down  in  .the  future  as  in  the  past.  The 
fact  that  appellant  assumed  the  right  to  cut  down  appel- 
lee's bills,  and  to  make  out  new  bills  for  the  same  serv- 
ices, but  for  the  reduced  amount  of  the  claim,  which  were 
substituted  for  the  original  bills,  and  were  receipted  by 
appellee,  shows  conclusively  that  appellant  then  construed 
the  agreement  as  it  now  claims  it  should  be  construed. 

It  is  claimed  by  counsel  for  appellant  that,  as  to  the 
receipted  bills,  the  transaction  shows  a  settlement  be- 
tween the  parties  of  a  disputed  claim,  and  that  such  set- 
tlement is  not  in  any  manner  impeached,  and  must  be 
held  binding  upon  the  parties;  and  it  is  contended  by  ap- 
pellee that  the  claims  upon  which  payment  was  tendered 
and  accepted  were  not  doubtful,  but  were  definite,  certain 
and  fixed,  and  therefore  that  a  payment  of  part  does  not 
bar  a  recovery  for  the  balance,  notwithstanding  such 
claims  were  receipted  in  full.  The  question  raised  by 
this  contention  only  affects  such  claims  of  the  appellee 
as  were  cut  down  by  appellant.  The  action  of  appellant 
in  cutting  down  such  claims,  with  the  fact  that  new  bills 
for  the  same  services,  for  the  reduced  amount,  were  sub- 
stituted for  the  original  bills  by  appellant,  and  presented 
to  appellee  to  be  receipted  by  him,  clearly  shows  that  ap- 
pellant objected  to  the  bills  as  presented.  Whether  such 
objection  was  well  founded  or  not  does  not  affect  the 
question,  if  such  objection  was  made  in  good  faith;  and 
it  does  not  appear  that  it  was  not  so  made;  so  that,  inde- 
pendent of  the  provisions  of  the  agreement  relating  to 
the  approval  of  the  claims  of  appellee,  it  is  shown  that,  as 
to  the  receipted  bills,  appellee  is  not  entitled  to  recover 
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for  the  difference  between  the  amount  of  the  bills  as  ren- 
dered and  the  amount  received  by  him  thereon;  and  upon 
this  question  there  is  no  conflict  in  the  evidence.  Rail- 
road  Co.  v.  AUeUy  46  Ark.  217.  As  to  such  claims,  the 
transaction  between  the  parties  amounted  to  an  accord 
and  satisfaction.  Berdell  v,  Bisselly  6  Colo.  162-165.  In 
determining  what  was  to  be  submitted  to  the  superin- 
tendent of  the  road  and  division  surgeon  for  their  ap- 
proval, we  have  assumed  that  it  is  well  settled  in  this 
court  that  it  was  competent  for  appellee  to  contract  to 
submit  his  claims  to  the  approval  of  the  persons  named, 
and  that  his  right  to  recover  must  depend  upon  such  ap- 
proval. Railway  Co.  v.  Riley,  7  Colo.  494;  4  Pac.  Rep. 
785;  Construction  Co.  v.  Stout,  8  Colo.  61;  5  Pac.  Rep. 
627;  United  States  v.  Robeson,  9  Pet.  327.  No  claim  is 
made  that  the  persons  whose  approval  waa  to  be  obtained 
refused  to  act,  or  that  they  fraudulently  or  corruptly 
withheld  their  approval,  and  the  only  question  we  are 
called  upon  to  pass  in  relation  to  such  approval  is,  did 
appellee  agree  to  submit  his  claims  as  an  entirety  to  the 
approval  of  such  persons  ?  We  think  he  did  so  agree, 
and  that,  under  this  construction  of  the  agreement,  there 
is  no  evidence  to  support  the  judgment. 

The  judgment  should  be  reversed  and  a  new  trial 
ordered. 

Stallcup  and  De  France,  CC,  concur. 

Per  Curiam.  For  the  reasons  assigned  in  the  forego- 
ing opinion  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed. 


Rasmussen  v.  State  Nat.  Bank. 

Where  an  insoWent  debtor  makes  with  his  creditors  a  composition 
agreement,  whereby  each  was  to  accept  a  part  of  his  debt  for  his 
whole  claim,  and  execute  and  deliver  to  the  debtor  a  release  of  the 
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balance  due,  the  unpaid  part  of  such  debt  does  not  constitute  a  suf- 
ficient consideration  for  a  new  note,  drawn  after  the  agreement  has 
been  fully  carried  out  by  the  parties. 

Error  to  Arapahoe  County  Court 

The  facts  are  stated  in  the  opinion. 

Messrs.  Bullick,  Hardenbrook  and  Dixon,  for  plaint- 
iff in  error. 

Messrs.  Benedict  and  Phelps,  for  defendant  in  error. 

Rising,  C.  The  defendant  below,  Basraussen,  on  the 
2d  day  of  April,  1883,  made,  executed  and  delivered  to 
tlie  plaintiff  below  his  two  promissory  notes  —  one  for 
$4:00,  due  five  months  after  date,  and  one  for  $375,  due 
six  months  after  date, —  and  these  notes  are  set  out  in 
the  complaint  as  plaintiff's  third  and  fourth  causes  of 
action.  Defendant,  for  answer  to  these  causes  of  action, 
alleges  that,  being  in  failing  and  insolvent  circumstances, 
he  made  a  general  assignment  for  the  equal  benefit  of  all 
his  creditors,  and  then  made  a  composition  with  his  cred- 
itors, by  the  terms  of  which  he  agreed  to  pay  them,  and 
each  of  them,  fifty  cents  on  the  dollar  of  their  respective 
claims,  to  be  paid  partly  in  cash  and  partly  by  his  in- 
dorsed notes;  and  his  said  creditors  were  each  to  accept 
such  part  pa)'^ment  in  full  satisfaction  and  discharge  of 
their  respective  claims.  That  defendant,  in  pursuance  of 
said  agreement 'and  composition,  paid  to  his  said  credit- 
ors, respectively,  and  in  particular  to  the  plaintiff,  thirty 
cents  on  the  dollar,  and  gave  them  his  promissory  notes 
for  twenty  cents  on  the  dollar;  and  thereupon  said  cred- 
itors, and  among  the  others  the  plaintiff,  in  consideration 
of  said  cash  payments  and  notes,  signed,  sealed,  executed 
and  delivered  to  defendant  their  several  releases,  acquit- 
tances and  discharges  to  the  defendant  of  the  balance  of 
their  said  respective  claims.  The  plaintiff's  replication 
admits  defendant's  insolvency,  and  the  making  of  the 
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assignment  by  him  for  the  benefit  of  his  creditors,  and 
denies  all  other  allegations  of  the  answer.  The  replica- 
tion also  sets  up  affirmative  matter,  which  need  not  be 
set  out,  as  there  is  no  evidence  in  support  thereof. 

On  the  trial  the  defendant  testified  in  his  own  behalf, 
and  at  the  conclusion  of  his  testimony  the  plaintiff 
moved  the  court  to  strike  out  the  same,  on  the  ground 
that  it  constituted  no  defense  to  the  action,  and  because 
such  testimony  was  not  admissible  under  the  pleadings; 
upon  which  motion  the  court  ruled  as  follows:  *'  I  have 
come  to  the  conclusion  that  I  will  have  to  disregard  this 
testimony,  on  the  ground  that  it  constitutes  no  defense, 
in  so  far  as  it  tends  to  show  want  of  consideration." 
This  ruling  of  the  court  is  assigned  for  error.  There  is 
sufficient  evidence  from  which  the  court  might  have 
found  that  the  allegations  of  the  answer  were  proven, 
but  the  ruling  of  the  court  precluded  any  consideration 
of  the  evidence  in  support  of  the  defense  of  want  of  con- 
sideration, set  up  in  the  answer,  and  was  evidently  based 
upon  the  assumption  that  the  facts  set  up  in  the  answer 
were  insufficient  to  constitute  such  defense.  By  this  inil- 
ing  the  question  is  raised  whether,  when  a  creditor  has, 
with  all  the  other  creditors,  made  with  the  debtor  a  com- 
position agreement  to  accept  a  part  of  his  demand  in  full 
of  the  whole,  the  unpaid  part  will  form  a  sufficient  con- 
sideration to  support  a  new  promise  by  note,  made  after 
said  composition  agreement  has  been  fully  carried  out 
between  all  the  parties.  It  seems  to  be  a  well-settled  rule 
of  law,  that,  when  a  composition  agreement  has  been  en- 
tered into  between  the  creditors  of  an  insolvent  debtor 
and  such  debtor,  that,  in  consideration  of  the  payment 
of  a  part  of  the  respective  claims  of  such  creditors,  they 
will  accept  such  payment  of  a  part  in  full  satisfaction  of 
the  whole,  and  will  release  and  discharge  the  debtor  from 
all  obligation  to  pay  the  balance,  and  such  agreement 
has  been  carried  out  by  the  payment  of  the  part  agreed 
upon  by  the  debtor,  and  the  acceptance  of  such  payment 
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by  the  creditors,  the  transaction  amounts  to  an  accord 
and  satisfaction  of  the  claims  of  the  creditors,  and  such 
claims  are  extinguished.  Stafford  v.  Bacon^  1  Hill,  532- 
538;  Snevily  v.  Rend,  9  Watts,  396-400;  Trumball  v. 
Tiltoriy  21  N.  H.  128-143;  Montgomery  v.  LamptoUj  3 
Mete.  (Ky.)  519;  Shepard  v.  Rhodes,  7  R.  I.  470-474; 
Chittendeyi  v.  Woodbury,  52  Vt.  562-566;  Browning  v. 
Grouse,  43  Mich.  489.  After  a  claim  has  been  extin- 
guished by  an  accord  and  satisfaction,  there  is  nothing 
left  to  form  a  consideration  for  a  promise  thereafter 
made  to  pay  any  portion  of  the  claim  that  has  been  ex- 
tinguished. An  extinguished  claim  does  not  exist  for 
any  purpose.  It  is  well  settled  that  a  mere  moral  obliga- 
tion does  not  constitute  a  valid  consideration  for  a  prom- 
ise, and  th«  cases  which  seem  to  be  exceptions  to  this 
rule  are  cases  in  which  the  provisions  of  some  positive 
law  had  interposed  to  prevent  the  enforcement  of  the 
payment  of  a  just  and  legal  claim,  and  where  the  debtor 
has  waived  his  right  to  the  protection  afforded  him  by 
the  law,  by  making  a  contract  for  the  payment  of  such 
legal  claim,  and  which  contract  did  not  come  within  the 
provisions  of  the  law  protecting  him  against  the  enforce- 
ment of  the  original  claim.  1  Pars.  Cent.  434.  A  claim 
so  promised  to  be  paid,  having  never  been  satisfied  or  ex- 
tinguished by  the  voluntary  act  of  the  creditor  or  other- 
wise, may  well  be  said  to  form  a  sufficient  consideration 
for  a  promise  to  pay  it;  such  promise  being  based  upon 
an  existing  indebtedness.  As  there  was  no  existing  in- 
debtedness at  the  time  the  notes  in  controversy  were 
given,  there  was  nothing  upon  which  to  base  a  moral 
obligation.  The  court  erred  in  its  ruling  upon  plaintiff^s 
motion  to  strike  out  the  testimony  of  the  defendant. 

Counsel  for  defendant  in  error  contend  that  the  evi- 
dence in  the  case  is  wholly  insufficient  to  overcome  the 
plaintiff's  case.  We  infer  from  this  argument  that  coun- 
sel assume  that  the  ruling  of  the  court  upon  the  plaint- 
iff's motion  to  strike  out  the  testimony  of  defendant,  if 
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error,  is  error  without  prejudice,  and  that  this  court 
should  so  hold;  that  is,  that  if  it  clearly  appears  from  a 
consideration  of  all  the  evidence  that  defendant  failed  to 
establish  any  defense  to  the  action,  he  cannot  possibly  be 
prejudiced  by  the  ruling  of  the  court.  In  support  of  this 
view,  it  is  claimed  by  counsel  for  defendant  in  error  that 
the  fact,  appearing  from  the  evidence,  that  plaintiff  in 
error  paid  to  some  of  his  creditors  sums  in  excess  of  fifty 
cents  on  the  dollar,  shows  that  there  was  no  general  ar- 
rangement or  composition  between  him  and  his  cred- 
itors, but  that  he  made  a  settlement  with  each  creditor 
individually,  upon  such  terms  as  he  could  obtain.  There 
is  not  only  no  evidence  to  support  this  claim,  but  there  is 
evidence  showing  that  the  arrangement  was  one  that  in- 
cluded all  the  creditors  upon  the  sams  terms,  and  that  it 
was  decided  upon  at  a  creditors'  meeting;  and  it  ex- 
pressly appears,  from  evidence  that  is  not  contradicted, 
tiiat  the  plaintiff  in  error  made  no  attempt  to  make  any 
settlement  with  the  defendant  in  error  individually.  No 
question  of  fraud  is  raised  by  the  pleadings,  nor  upon  the 
argument.  The  contention  of  defendant  in  error  is  not 
warranted  by  the  evidence.  The  judgment  should  be 
reversed. 

De  France  and  Stallcup,  CO.,  concur. 

Per  Curiam.  For  the  reasons  assigned  in  the  forego- 
ing opinion  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed. 


Thornell  v.  People. 

1.  It  18  error  to  put  a  defendant  on  trial  on  an  indictment  which  was 
not  returned .  in  open  court,  and  this  can  only  be  shown  by  the 
record, 

9.  Where  defendant  was  indicted  for  embezzling  the  funds  of  a  cor- 
poration of  which  he  was  treasurer,  evidence  that  he  was  directed 
Vol.  XI— 20 
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to  pay  a  certain  debt  in  full  before  paying  other  claims,  and  that 
he  disobeyed  the  direction,  was  inadmissible  aS  irrelevant,  and 
tending  to  prejudice  the  jury. 
8.  A  failure,  on  the  trial  of  an  indictment,  to  show  where  or  in  what 
county  the  offense  was  committed,  is  fatal. 

Error  to  District  Court  of  El  Paso  County. 

The  facts  are  stated  in  the  opinion. 

Mr.  E.  O.  WoLCOTT,  for  plaintiff  in  eri'or. 

Alvin  Marsh,  Attorney-General,  and  Messrs.  C.  A* 
Wilkin,  District  Attorney,  and  F.  H.  Thomas,  for  de- 
fendant in  error. 

De  France,  C.  The  plaintiff  in  error,  Thornell,  was 
tried  in  the  district  court  of  El  Paso  county,  at  the  April 
term,  1885,  of  said  court,  on  a  charge  of  embezzlement, 
and  was  convicted  and  sentenced  to  imprisonment  in  the 
state  penitentiary  for  the  period  of  one  year.  At  the 
close  of  the  testimony  for  the  people  the  plaintiff  in 
error  moved  the  court  to  direct  the  jury  to  return  a  ver- 
dict of  acquittal,  on  the  ground  that  no  case  had  been 
made  against  him;  but  the  court  refused  so  to  do.  He 
afterwards  moved  for  a  new  trial;  and,  this  motion  being 
denied,  then  moved  in  arrest  of  judgment,  which  motion 
was  also  denied.  The  record  in  this  case  is  very  imper- 
fect. A  certified  copy  of  a  bill  of  indictment  against 
William  R.  Thornell  is  annexed  to  the  record.  It  may, 
perhaps,  be  presumed  to  be  the  same  upon  which  con- 
viction was  had,  but  it  should  have  been  embodied  in 
the  record.  The  indorsements  thereon,  if  any,  are  not 
shown,  and  we  have  no  knowledge  as  to  whether  the  in- 
dictment was  indorsed,  "  A  true  bill,"  and  signed  by  the 
foreman  of  the  grand  jury  which  found  the  same  or  not. 
What  effect  should  be  given  to  such  defects  we  need  not 
say,  as  there  are  other  errors  upon  which  the  case  must 
be  reversed. 
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The  record  fails  to  show  that  the  indictment  was  re- 
turned into  court  while  in  session.  "  It  is  error  to  put  a 
defendant  on  trial  on  an  indictment  unless  it  is  returned 
into  open  court,  and  the  only  evidence  of  that  fact  must 
be  found  in  the  record  of  the  case. "  Gardner  v.  People, 
20  111.  430,  and  cases  there  cited;  Sattler  v.  People^  59  111. 
68;  Bish.  Crim.  Proc.  (3d  ed.)  §  1366,  and  authorities 
cited  in  note  1. 

We  find,  in  examining  the  evidence,  that  no  testimony 
was  given  as  to  where  or  in  what  county  the  offense  was 
committed.  For  aught  that  appears  in  the  record,  the 
offense  may  have  been  committed  in  another  state,  if 
committed  at  all.     This  error  is  fatal. 

While  the  first  count  of  the  indictment,  upon  which 
the  conviction  was  had,  falls  short  of  reaching  the  stand- 
ard required  by  some  very  able  and  respectable  author- 
ities, and  cannot  be  recommended  as  a  model  by  any 
means,  yet  we  are  not  prepared  to  say  that  it  is  insuffi- 
cient to  support  a  judgment  of  conviction  under  our  law 
and  practice. 

The  charge  is  for  embezzling  a  certain  sum  of  money 
belonging  to  a  corporation  called  the  **  Colorado  Springs 
Athletic  Association,"  while  the  treasurer  thereof.  The 
court  allowed  the  people  to  prove,  over  the  defendant's . 
objections,  that  the  directors  of  said  association  directed 
the  defendant  to  pay  a  certain  claim  of  indebtedness 
against  said  association  before  paying  any  other  claim, 
and  that  he  disobeyed  this  order  of  the  directors  by  pay- 
ing out  some  of  the  money  in  his  hands  on  another  claim 
before  paying  the  claim  in  full  which  he  was  so  directed 
to  pay.  We  think  this  evidence  was  not  pertinent,  and 
that  it  may  have  had  a  tendency  to  prejudice  the  jury. 
It  should  be  excluded  upon  another  trial. 

For  the  reasons  above  stated,  that  the  record  contains 
no  recital  that  the  indictment  was  returned  into  open 
court,  and  that  it  was  not  shown  in  what  county  the  of- 
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fense  charged  was  committed,  the  judgment  should  be 
reversed. 

Stallcup  and  Eisinq,  CO.,  concur. 

Per  Curiam.     For  the  reasons  assigned  in  the  forego^ 
ing  opinion  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed. 


Knight  v.  People. 

A  person  convicted  by  a  justice  of  the  peace  is  given  the  right  of  ap- 
peal to  the  county  court  by  General  Statutes  of  1888,  section  3315, 
and  the  county  judge  is  the  proper  person  with  whom  to  file  the 
record  on  appeal,  and  to  approve  the  appeal  bond ;  section  1982  so 
providing  in  civil  and  section  2047  in  criminal  cases. 

Error  to  Ounnison  County  Court 

The  facts  are  stated  in  the  opinion. 

Messrs.  Goudy  and  Twitchell,  for  plaintiff  in  error. 

T.  H.  Thomas,  Attorney-General,  Messrs.  George  H. 
Barnes  and  J.  M.  Ricketts,  for  defendant  in  error. 

De  France,  C.  The  plaintiff  in  error,  Enight,  was 
prosecuted  before  a  justice  of  the  peace  for  the  violation 
of  an  ordinance  of  the  town  of  Crested  Butte,  and  judg- 
ment was  rendered  against  him  that  he  pay  a  fine  of  $200, 
and  costs  of  suit.  Within  the  time  required  by  law 
Knight  appealed  the  case  to  the  county  court.  The  ap- 
peal bond  was  presented  to  and  approved  and  filed  by  the 
county  judge,  and  a  transcript  of  the  proceedings  before 
the  justice,  together  with  the  papers  in  the  case,  were 
certified  to  the  county  court  by  such  justice.     On  motion 
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of  the  defendant  in  error  this  appeal  was  dismissed  by 
the  county  court.     The  appeal  bond  reads  as  follows: 

*'Know  all  men  by  these  presents  that  we,  W.  M. 
Ejiight,  J.  W.  Carlisle,  of  the  county  of  Gunnison  and 
state  of  Colorado,  are  held  and  firmly  bound  unto  the 
people  of  the  state  of  Colorado  in  the  penal  sum  of  $470, 
lawful  money  of  the  United  States,  for  the  payment  of 
which  well  and  truly  to  be  made  we,  and  each  of  us,  bind 
ourselves,  our  heirs,  executors  and  administrators,  jointly 
and  severally,  firmly  by  these  presents.  Witness  our 
hands  and  seals  this  5th  day  of  May,  in  the  year  of  our 
Lord  1884.  The  condition  of  the  above  obligation  is  such 
that  whereas,  the  said  people  of  the  state  of  Colorado 
did,  on  the  2Sth  day  of  April,  1884,  before  Thomas 
Hookey,  a  justice  of  the  peace  in  and  for  the  county  of 
Gunnison  and  the  state  of  Colorado,  on  the  trial  of  the 
said  W.  M.  Knight  upon  a  charge  pending  before  said 
justice  of  the  peace  against  him  for  violating  an  ordinance 
of  the  town  of  Crested  Butte,  the  said  W.  .M.  Knight 
being  found  guilty  of  said  charge,  recover  judgment 
against  said  W.  M.  Knight,  and  judgment  was  rendered 
against  him  for  the  sum  of  $200  fine  and  costs  of  suit, 
from  which  judgment  the  said  W.  M.  Knight  has  prayed 
for  and  obtained  an  appeal  to  the  county  court  of  said 
county;  now,  if  the  said  W.  M.  Knight  shall  personally 
be  and  appear  before  said  county  court  on  the  first  day  of 
the  next  term  thereof,  to  be  held  at  the  court-house  in 
Gunnison,  in  said  county,  on  the  2d  day  of  June,  A.  D. 
1884,  and  attend  said  court  from  day  to  day,  and  from 
term  to  term,  and  from  day  to  day  of  each  term,  and  not 
depart  the  court  without  leave,  and  abide  the  final  order 
and  judgment  of  the  court,  and  shall  prosecute  his  said 
appeal  with  effect,  and  shall  pay  whatever  judgment  may 
be  rendered  against  him  by  the  said  county  court  upon 
the  trial  of  said  appeal,  or  by  the  consent,  or,  in  case  the 
appeal  is  dismissed,  will  pay  the  judgment  rendered 
against  him  by  the  said  justice  of  the  peace,  and  all  costs 
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occasioned  by  said  appeal,  then  the  above  obligation  to  be 
void,  otherwise  to  remain  in  full  force  and  effect. 

"  W.  M.  Knight.  [l.  s.] 
**  J.  W.  Carlisle."  [l.  s.] 
Numerous  reasons  were  incorporated  in  the  motion  to 
dismiss  said  appeal,  and  the  same  are  re-asserted  here 
in  support,  of  the  action  of  the  county  court  in  sustaining 
said  motion.  All  of  these  which  we  deem  it  necessary  to 
notice  may  be  embraced  under  the  one  general  head,  that 
the  appeal  was  not  taken  and  perfected  according  to  law. 
Whether  this  is  a  civil  or  criminal  suit  matters  not,  for 
the  appeal  bond  contains  sufficient  to  meet  substantially 
all  the  requirements  of  the  statute  providing  for  an  ap- 
peal in  either  case.  The  county  court  is  given  appellate 
jurisdiction  in  such  cases.  Sec.  3315,  Gen.  St.  1883. 
The  mode  of  appeal  is  provided  in  sections  1981  and  1982 
for  civil  cases,  and  in  section  2047  for  criminal  cases.  The 
appeal  bond  was  sufficient,  the  appeal  was  properly  taken, 
and  the  court  erred  in  dismissing  the  same.  Wike  v. 
Campbell,  5  Colo.  126.  The  judgment  is  reversed  and 
the  cause  remanded. 

Stallcup  and  Rising,  CC,  concur. 

Per  Curiam.     For  the  reasons  assigned  in  th^  fore- 
going opinion  the  judgment  is  reversed  and  the  cause 

remanded. 

Beversed, 


Weil  v.  Smith. 


A  federal  court,  out  of  which  an  attachment  writ  has  been  issued  and 
served,  has  authority  to  grant  permission  to  proceed  in  a  state 
court  by  replevin  against  the  marshal  who  executed  such  writ. 

Appeal  from  District  Court  of  Arapahoe  County. 
Messrs.  Bartels  and  Blood,  for  appellant. 
Messrs.  J.  N.  Baxter  and  S.  P.  Bose,  for  appellee. 
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Dk  France,  C.  This  is  an  action  of  replevin,  brought 
by  Weil  against  Smith  to  recover  the  possession  of  cer- 
tain goods  and  chattels  of  which  Weil  claims  ownership 
and  the  right  of  possession.  Smith,  as  United  States 
marshal,  had  seized  and  taken  the  same  into  his  custody 
as  the  property  of  one  Davidson  by  virtue  of  an  attach- 
ment writ  issued  from  the  United  States  circuit  court  for 
the  district  of  Colorado  in  an  action  therein  pending 
against  said  Davidson.  The  complaint  in  this  case  con- 
tains an  averment  to  the  effect  that  the  plaintiff  had  ob- 
tained permission  from  said  federal  court  to  bring  this 
action.  In  the  first  defense  of  his  answer,  Smith,  with- 
out denying  this  averment  in  the  complaint,  sets  forth 
the  issuance  of  said  writ  of  attachment,  and  its  regular- 
ity; that  he  was  United  States  marshal  for  the  district 
of  Colorado;  and  that,  as  such  marshal,  he  had  taken 
said  goods  and  chattels,  as  the  property  of  said  David- 
son, by  virtue  of  said  writ  of  attachment,  and  not  other- 
wise. To  this  defense  a  demurrer  for  insufficiency  was 
interposed  by  the  plaintiff  Weil,  but  was  overruled  by 
the  court.  The  plaintiff  then  filed  a  replication  to  said 
defense,  which  was  demurred  to  by  the  defendant,  and 
this  demurrer  was  sustained.  A  judgment  was  then 
rendered  by  the  court  against  the  plaintiff,  and  in  favor 
of  the  defendant,  for  a  return  of  the  said  goods  and  chat- 
tels, or  for  the  sum  of  $1,500  in  case  such  return  could 
not  be  had. 

Since  the  decision  of  the  supreme  court  of  the  United 
States  was  rendered  in  the  case  of  Freeman  v,  Howey  24 
How.  450,  the  rule  there  announced,  that  a  sheriff  could 
not  be  permitted,  by  virtue  of  process  from  a  state  court, 
to  take  property  from  the  hands  of  a  marshal  who  held 
the  same  under  an  attachment  writ  issued  from  a  federal 
court,  has  generally  been  recognized  and  followed  by 
state  courts,  and  this  is  presumably  the  principle  which 
governed  the  district  court  in  its  decision  of  this  case. 
The  appellant  in  this  case  contends,  however^  that  the 
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federal  court  out  of  which  an  attachment  writ  has  been 
issued  and  served  may  grant  permission  to  proceed,  in 
a  state  court,  by  action  of  replevin,  against  the  marshal 
who  executed  such  writ;  that  the  rule  referred  to  does 
not  apply  to  a  case  of  that  kind  brought  under  such  per- 
mission ;  and  that,  therefore,  it  does  not  apply  to  the  case 
at  bar.  The  appellee  contends,  on  the  contrary,  that  the 
question  involved  is  one  of  jurisdiction^  that  the  federal 
court  had  no  power  to  grant  such  leave;,  and  that  its  ac- 
tion in  the  premises  was  a  nullity.  It  is  sufficient  here 
to  say,  without  discussing  the  matter,  that  the  principle 
contended  for  by  appellant  has  been  recently  held  as  cor- 
rect by  this  court  in  the  case  of  Smith  t\  Bauer,  9  Colo. 
380,  decided  since  the  appeal  herein  was  taken.  We  ad- 
here to  the  opinion  there  announced.  The  court  below 
erred  in  overruling  the  demurrer  to  the  first  defense  of 
the  answer.  This  demurrer  was  waived,  however,  by 
the  subsequent  filing  of  a  replication  to  said  defense;  but 
the  demurrer  to  such  replication  reached  the  defect  in 
said  defense,  and  should  have  been  so  applied* 

Inasmuch  as  the  case  must  be  reversed  for  the  reasons 
above  stated,  we  need  not  notice  the  other  assignment  of 
error.     The  judgment  is  reversed. 

Rising  and  Stallcup,  CO.,  concur. 

Per  Curiam.  For  the  reasons  assigned  in  the  fore- 
going opinion  the  judgment  of  the  district  court  is  re- 

versed  and  the  cause  remanded. 

«  Meversed. 
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1.  An  order  dismissing  the  petition  of  an  intervenor  is  no  ground  of 

appeal  for  the  defendant. 

2.  A  temporary  restraining  order  prohibiting  defendant  to  pay  certain 

rents  is  no  defense  to  an  action  for  the  same  after  the  dissolution 
of  the  injunction. 
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Appeal  from  District  Court  of  Lr\e  County, 

This  was   an  action  by  the  appellees,  S.  C.  Higgin- 
botharn  and  G.  M.  Barnes,  against  the  appellant,  John 
J.  M.  McRobbie,  for  the  recovery  of  rent  a<crued  upon  a 
lease  of  certain  real  estate  premises  made  by  appellees  to 
appellant.     In  his  answer,  appellant  admitted  the  execu- 
tion of  the  lease,  possession  thereunder,  and  that  the 
amount  demanded  had  accrued  as  rental  thereunder,  and 
alleged  that,  prior  to  the  commencement  of  the  action, 
he  had  been  enjoined  from  paying  over  the  rentals  by  an 
order  of  court  in  an  action  wherein  the  Leadville  Im- 
provement Company  was  plaintiff,  and  the  said  Higgin- 
botham  &  Barnes  and  others  were  defendants,  and  that 
the  said  Higginbotham  &  Barnes  had  been  enjoined  from 
collecting  said  rentals.     In  the  replication  thereto  appel- 
lees denied  each  and  every  of  the  allegations  of  this 
answer;  and,  touching  the  said  injunction  proceedings, 
alleged  that,  on  the  26th  day  of  April,  1879,  the  Lead- 
ville Improvement    Company  instituted    an   action  of 
ejectment  in  the  district  court  of  Lake  county  against 
R.  L.  De  Lay,  F.  M.  Cottrell,  Stephen  Mallen  and  James 
M.  Franklin  for  the  possession  of  the  said  premises;  that 
neither  the  said  Higginbotham  nor  Barnes  was  a  party 
to  such  action;  that  on  the  11th  day  of  April,  1882,  said 
court  rendered  judgment  in  favor  of  said  plaintiff  com- 
pany against  the  defendants  therein  for  the  possession  of 
said  premises ;  that  an  appeal  from  said  judgment  was 
taken  and  perfected  to  the  supreme  court  long  prior  to 
the  application  of  said  company  for  an  injunction  and 
receiver,   and  that  said  appeal  was  still  pending;  that 
after  said  appeal  was  taken,  and  in  the  month  of  Febru- 
ary, 1883,  the  said  Leadville    Improvement   Company 
filed  in  the  district  court  of  Lake  county,  in  said  action, 
a  petition  for  injunction  and  receiver,  and  that  said  peti- 
tion was  certified  to  the  fourth  judicial  district,  ^nd  the 
judge  thereof^  on  the  26th  day  of  March,  1883,  made  the 
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order  upon  which  the  temporary  writ  referred  to  in 
the  answer  was  issued,  and  that  said  writ  was  at  all 
times  wholly  and  absolutely  void;  that  the  petition  upon 
which  said  writ  was  issued  shows  upon  its  face  that  the 
court  granting  the  same  had  no  jurisdiction  either  of  the 
subject-matter  or  the  persons,  and  that  said  writ  was  not 
filed  in  any  action  pending  in  said  court;  that  afterwards, 
and  on  the  3d  day  of  April,  1883,  said  district  court  of 
the  fourth  judicial  district  was, prohibited  by  the  supreme 
court  from  taking  further  action  in  said  proceedings; 
that  thereupon  the  said  company  abandoned  the  said 
application  in  said  district  court,  and  filed  in  the  supreme 
court,  in  said  case  there  pending  on  appeal,  the  same 
petition  for  an  injunction  and  receiver,  and  that  after- 
wards, in  the  month  of  May,  1883,  upon  final  hearing 
thereof,  the  said  court  denied  the  prayer  of  said  petition; 
and  that  all  the  same  had  transpired  before  the  com- 
mencement of  this  action.  On  November  21,  1884,  being 
the  day  upon  which  the  said  case  had  been  set  for  trial, 
one  Charles  T.  Limberg  filed  his  petition  of  intervention 
therein,  alleging  ownership  of  the  premises  described  in 
the  said  lease,  to  wit,  lots  1  and  2,  in  block  5,  in  the 
Leadville  Improvement  Company's  addition  to  the  city 
of  Leadville,  Lake  county,  Colorado,  and  that  he  had  been 
the  owner  thereof  ever  since  the  20th  day  of  February, 
1879;  that  on  that  day  the  said  Higginbotham  &  Barnes 
had  unlawfully  dispossessed  him  of  the  said  premises,  and 
had  since  then,  until  the  5th  day  of  December,  1883, 
withheld  the  same  from  him;  that  he  then  recovered  pos- 
session thereof;  that  the  rentals,  for  which  this  action 
was  brought  to  recover,  accrued  prior  to  that  time,  and 
during  the  time  that  the  said  premises  were  so  wrong- 
fully withheld,  and  asked  recovery  of  the  same  as  against 
both  parties  to  the  action.  Whereupon  the  said  appel- 
lees filed  their  motion  as  follows:  **  Now  come  the 
plaintiffs  herein,  and  move  the  court  to  strike  out  and 
from  the  files  of  this  court  the  petition  of  intervention  of 
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Charles  T.  Limberg  in  this  cause,  for  the  following  rea- 
sons, to  wit:  (1)  Because  said  petition  of  intervention 
was  filed  without  notice  to  the  plaintiffs  herein;  (2)  be- 
cause there  is  an  action  now  pending  in  this  court  in 
which  said  Limberg  is  plaintiff  and  these  plaintiffs  are 
defendants,  wherein  said  Limberg  is  seeking  to  recover 
from  these  plaintiffs  on  the  same  cause  of  action  set  forth 
in  said  petition  of  intervention;  (3)  because  said  petition 
of  intervention  does  not  show  that  said  petitioner  was  in 
any  way  jHivy  to  the  contract  sued  on  in  this  action; 
(4)  because  the  event  of  this  action  does  not  in  any  man- 
ner affect  the  rights  or  pretended  claims  of  the  petitioner, 
nor  are  any  of  the  pretended  claims  of  said  petitioner  in- 
volved in  this  action;  (5)  because  said  petition  does  not 
allege  or  show  said  petitioner  to  have  an  interest  in  the 
matter  in  litigation  in  this  action,  or  in  the  success  of 
either  of  the  parties  thereto,  or  against  both;  (6)  because 
said  petition  does  not  show  said  petitioner  to  have  been 
entitled  to  the  mesne  profits  of  the  property  described  in 
said  petition."  And  the  court  sustained  the  said  motion. 
Trial  had,  and  judgment  in  favor  of  the  said  appellees 
against  said  appellant  in  the  sum  of  $2,904.23.  Except 
the  petition  itself,  nothing  is  shown  here  of  the  facts 
touching  the  motion  to  strike  out  the  petition  of  inter- 
vention, and  on  the  trial  of  the  case  the  evidence  sus- 
tained the  allegations  of  the  replication  touching  the 
proceedings  for  injunction  and  receiver  in  the  case  re- 
f  eiTed  to. 

Messrs.  H.  Moody,  C.  H.  Wenzell,  Taylor,  Ashton 
and  Taylor,  and  Frank  W.  Owens,  for  appellant. 

Messrs.  Rogers  and  McCord,  E.  M.  Hubburd,  and  Bis- 
SELL  and  GuNNELL,  for  appellees. 

StallcuPj  C.  It  is  argued  here  that  the  court  erred 
in  striking  out  or  dismissing  the  petition  of  intervention, 
and  in  maintaining  this  action.    It  does  not  appear  that 
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there  was  any  error  against  appellant  in  the  court's  order 
denying  the  intervention.  We  do  not,  however,  concede 
that  any  question  upon  this  order  could  arise  in  any  way 
upon  this  appeal,  as  the  order  was  against  the  intervenor 
and  not  against  the  appellant.  The  evidence  touching 
the  proceedings  for  injunction  and  receiver,  in  the  case 
referred  to,  does  not  in  any  way  show  that  the  tempo- 
rary restraining  order  made  therein  constituted  any 
reason  against  the  maintenance  of  this  action  or  defense 
to  the  same.     The  judgment  should  be  affirmed. 

De  France  and  Rising,  CO.,  concur. 

Per  Curiam.  For  the  reasons  above  given  in  the 
opinion  of  Commissioner  Stallcup  the  judgment  is  af- 
firmed. 
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Under  the  code,  chapter  1,  section  22,  providing  that  any  person  having 
an  interest  in  the  matter  in  litigation  may  intervene  by  petition 
filed  in  the  action,  setting  forth  the  grounds  thereof,  the  petition  of 
an  intervenor  in  an  action  for  rent  due  upon  a  lease  contract,  in 
which  he  had  no  interest,  setting  up  his  ouster  by  the  plaintiffs, 
and  claiming  the  property,  is  properly  dismissed. 

Error  to  District  Court  of  Lake  County. 

In  the  court  below  the  defendants  in  error,  S.  C.  Hig- 
ginbotham  and  Gr.  M.  Barnes^  were  plaintiffs,  against 
John  J.  M.  McRobbie,  on  a  demand  for  rent  due  on  a 
lease  contract  between  them;  in  which  action  the  plaint- 
iff in  error,  Charles  T.  Limberg,  filed  his  petition  of  inter- 
vention, which  petition  was  dismissed  by  the  court  on 
motion  of  the  said  plaintiffs  there.  Judgment  was  given 
for  the  said  Higginbotham  &  Barnes  against  McRobbie, 
from  which  the  said  McRobbie  appealed  to  this  court,  and 
the  said  Limberg  brings  the  case  here  upon  writ  of  error. 
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upon  exceptions  taken  to  the  order  of  the  court  dismiss- 
ing the  petition  of  intervention.  And  this  is  the  ques- 
tion presented  in  this  case  for  consideration  here.  The 
allegations  of  the  said  petition  were  as  follows:  "That 
the  petitioner,  Limberg,  is,  and  has  been  ever  since  the 
20th  day  of  February,  1879,  the  owner  in  fee-simple; 
and  entitled  to  the  possession,  of  lots  1  and  2,  in  block 
No.  5,  in  the  Leadville  Improvement  Company's  addition 
to  the  city  of  Leadville.  That  on  or  about  the  20th  day 
of  February,  1879,  S.  C.  Higginbotham  and  Greorge  M. 
Barnes,  then  doing  business  as  partners  under  the  firm 
name  and  style  of  Higginbotham  &  Barnes,  unlawfully 
dispossessed  and  ousted  the  petitioner  of  and  from  the 
said  premises,  and  withheld  the  same  from  this  petitioner 
since  the  20th  day  of  February,  1879,  up  to  the  5th  day 
of  December,  1883,  when  a  special  execution  was  issued 
in  the  nature  of  a  writ  of  possession,  based  upon  the 
affirmance  of  a  judgnaent  rendered  in  the  district  court 
of  the  fifth  judicial  district  of  the  state  of  Colorado  in 
the  county  of  Lake,  on  the  12th  day  of  April,  1882,  the 
supreme  court  having  decided  that  the  Leadville  Improve- 
ment Company,  the  grantor  of  this  petitioner,  was  en- 
titled to  the  possession  of  the  premises  aforesaid.  That 
in  the  said  suit  the  Leadville  Improvement  Company  was 
plaintiff,  for  the  use  of  this  petitioner.  That  during  all 
of  said  time,  to  wit,  between  the  20th  day  of  February, 
1879,  and  the  5th  day  of  December,  1883,  the  said  Hig- 
ginbotham &  Barnes  were  in  the  possession  of  said  prem- 
ises, collecting  and  receiving  the  rents,  issues  and  profits 
thereof.  That  the  said  John  J.  M.  McRobbie,  the  de- 
fendant herein,  occupied  as  a  tenant  of  the  said  Higgin- 
botham &  Barnes,  as  it  is  claimed,  certain  parcels  of  the 
said  lots  1  and  2;  and  that  said  Higginbotham  &  Barnes 
are  seeking  in  this  suit  to  collect  the  sum  of  $425  for 
the  rent  of  said  premises,  due  September  15, 1883,  the 
property  of  this  petitioner.  That  the  land  so  occupied 
and  used  by  said  McRobbie,  aforesaid,  is  the  property  of 
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this  petitioner,  and  not  the  property  of  the  said  Higgin- 
botham  &  Barnes." 

Mr.  C.  H.  WenzklLj  for  plaintiff  in  error. 

Stallcxjp,  C.  Our  code  provides  that  "any  person 
shall  be  entitled  to  intervene  in  an  action  who  has  an 
interest  in  the  matter  in  litigation,  in  the  success  of  either 
of  the  parties  to  the  action,  or  an  interest  Against  both. 
*  *  *  The  intervention  shall  be  by  petition  filed  in  the 
court  in  which  the  action  is  pending,  and  it  must  set  forth 
the  grounds  upon  which  the  intervention  rests."  It  ap- 
pears that  the  petitioner  had  no  interest  in  the  matter  in 
litigation;  that  being  a  sum  due  to  Higginbotham  & 
Barnes  from  McRobbie  upon  a  lease  contract,  in  which 
contract  the  intervenor  had  no  ownership  or  interest 
whatever.  There  was  nothing  alleged  in  the  petition 
showing  that  the  rights  or  remedies  of  the  petitioner 
could  in  any  way  be  affected  by  the  judgment  which 
might  be  entered  between  the  parties  plaintiffs  and  de- 
fendant in  the  case,  or  that  the  petitioner  had  such  an 
interest  in  the  matter  in  litigation  that  he  would  gain  or 
lose  by  the  direct  legal  operation  and  effect  of  such  judg- 
ment. The  order  against  the  intervention  was  therefore 
without  error.  Harlan  v.  Mining  Co.  10  Nev.  92;  Hun- 
ter V.  Dunhanty  26  La.  Ann.  14:1;  Lewis  v.  Harwoody  28 
Minn.  438.     The  judgment  should  be  affirmed. 

De  France  and  Rising,  CO. ,  concur. 

Per  Curiam.  For  the  reasons  assigned  in  the  fore- 
going opinion  the  judgment  is  affirmed. 

Affirmed. 
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Sylvis  v.  Sylvis. 

1.  Where  a  defendant  neglects  to  have  a  general  statement  in  a  com- 

plaint made  more  specific,  this  court  cannot  on  appeal  say  that 
such  statement  is  insufficient  to  permit  the  giving  of  evidence  in 
support  of  it,  and  if  evidence  is  received  without  objection,  show- 
ing acts  which  tended  to  prove  the  statement,  it  cannot  be  said  the 
proof  does  not  correspond  to  the  allegation.  - 

2.  A  construction  will  not  be  put  upon  a  pleading  that  will  render  it 

meaningless^  if  a  construction  can  be  given  which  makes  the  alle- 
gation consistent  with  the  object  bought  by'the  pleading,  and  also 
harmonizes  with  other  allegations  in  the  pleading. 

3.  Acts  wliich  tend  to  destroy  the  peace  of  mind  are  well  calculated  to 

impair  health  and  endanger  life. 

4.  There  is  no  inflexible  rule  in  this  state  which  precludes  the  grant- 

ing of  a  divorce  upon  the  uncorroborated  testimony  of  the  plaintiff 
in  the  suit. 

5.  Where  the  report  of  a  referee  presents  some  statements  of  fact 

sworn  to,  and  conclusions  which  may  be  the  conclusions  of  the 
witness  or  of  the  referee,  and  no  objection  is  made  by  either  party 
to  the  method  of  reporting  the  testimony,  the  conclusions  stated 
should  be  deemed  as  having  been  properly  drawn  from  the  facts 
sworn  to. 

6.  To  authorize  a  divorce  on  the  ground  of  cruelty  the  evidence  should 

show  that  the  acts  complained  of  are  such  as  that  danger  to  life, 
limb  or  health  will  naturally  arise  from  the  continued  commission 
of  such  acts;  it  is  not  necessary  to  show  that  actual  physical  vio- 
lence has  been  used. 

7.  The  general  denial  puts  in  issue  all  the  material  averments  of  the 

complaint,  and  permits  the  defendant  to  prove  any  and  all  facts 
which  tend  to  negative  those  averments,  or  some  one  or  more  of 
them. 

8.  New  matter  must,  in  e£Fect,  confess  and  avoid.     A  statement  of 

facts  by  way  of  defense  being  merely  inconsistent  with  those  stated 
by  the  plaintiff,  is,  in  effect,  a  denial.  A  replication  is  necessary 
only  when  new  matter  is  set  up  by  way  of  defense. 

9.  The  general  rule  is  that  where  a  party  intends  to  avail  himself  of  an 

adjudication  upon  the  subject-matter,  and  not  merely  to  prove  col- 
laterally that  the  decree  was  made,  he  must  show  the  proceedings 
upon  which  the  decree  was  founded. 
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Error  to  Superior  Court  of  Denver. 

This  is  an  action  brought  by  Pauling  B.  Sylvis  against 
bis  wife,  Frances  J.  Sylvis,  for  a  divorce  on  the  ground 
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of  extreme  cruelty.  The  allegations  of  the  complaint, 
charging  such  cruelty,  are  contained  in  the  fourth  and 
fifth  paragraphs,  which  paragraphs  are  as  follows: 
^^  Fourth,  That,  during  the  time  he  lived  with  his  wife, 
he  treated  her  with  uniform  kindness,  and  supplied  her 
with  all  the  necessaries  of  life,  as  became  persons  in  their 
station  in  life;  but  that  the  defendant,  disregarding  her 
duty  as  a  wife,  for  the  period  of  more  than  five  years 
prior  to  their  separation  was  guilty  of  numberless  acts  of 
extreme  cruelty  to  plaintiff,  whereby  his  life  was  ren- 
dered burdensome  to  him,  and  his  personal  safety  en- 
dangered; that,  for  the  period  last  aforesaid,  she  was 
constantly  subject  to  uncontrollable  paroxysms  of  rage 
and  violence,  and  that,  during  these  attacks,  defendant 
would  abuse  plaintiff  in  the  most  vile  and  opprobrious 
manner,  accusing  him  of  vile  and  illegal  acts,  of  which 
he  was  wholly  innocent,  and  which  were  wholly  without 
foundation,  and  would  rage  about  the  house,  uttering 
these  vile  accusations,  too  vile  to  be  set  forth  herein,  and 
threaten  the  personal  security  of  plaintiff;  that,  after  re- 
tiring for  the  night,  she  would  suddenly,  in  these  par- 
oxysms, spring  from  her  bed,  lay  hold  of  it,  and  attempt 
to  drag  it  about  the  room, —  all  the  time  raging  against 
plaintiff  in  loud  tones,  and  threatening  his  safety;  that 
this  conduct  of  defendant  continued  year  after  year,  and 
for  years  before  said  separation  was  a  daily  occurrence 
when  plaintiff  was  at  home,  until  finally  plaintiff,  fear- 
ing for  his  life,  was  forced  to  leave  her,  which  he  did  for 
these  causes  and  no  other;  that,  when  he  so  left,  he  was 
the  owner  of  property  of  the  value  of  about  $1,200,  every 
cent  of  which  he  gave  her  for  her  support.  Fifth,  And 
plaintiff  further  avers  that  the  longer  continuance  of  the 
cohabitation  between  plaintiff  and  defendant,  for  the 
causes  aforesaid,  would,  as  he  believes,  [have]  been  at- 
tended with  bodily  harm  to  the  plaintiff." 

That  portion  of  defendant's  answer  answering  the  fore- 
going allegations  of  the  complaint  is  as  follows:  "De- 
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fendant  denies  that  during  the  time  he,  the  plaintiflF, 
lived  with  defendant,  his  wife,  he  treated  defendant  with 
uniform  kindness;  and  denied  that  he  supplied  her  with 
all  the  necessaries  of  life,  as  became  persons  in  their  sta- 
tion in  life;  and  denies  that  she,  disregarding  her  duties 
as  a  wife,  for  the  period  of  more  than  five  years  prior  to 
their  separation,  was  guilty  of  numberless  acts  of  ex- 
treme cruelty  to  plaintiff,  whereby  his  life  was  rendered 
bardensome  to  him,  and  his  personal  safety  endangered; 
and  denies  that,  for  the  period  mentioned  in  said  com- 
plaint, the  defendant  was  continually  subject  to  uncon- 
trollable paroxysms  of  rage  and  violence;  and  denies  that 
she  ever  had  such  attacks;  and  denies  that  she  abused 
plaintiff  in  the  most  vile  and  opprobrious  manner;  and 
denies  that  she  accused  him  of  vile  and  illegal  acts  of 
which  he  was  wholly  innocent  or  guilty;  and  denies  that 
she  would  or  did  rage  ,about  the  house  uttering  vile  accu- 
sations—  too  vile  to  be  set  forth  in  plaintiff's  complaint; 
and  denies  that  she  threatened  the  personal  security  of 
plaintiff;  and  denies  that,  after  retiring  for  the  night,  she 
would  suddenly,  in  paroxysms,  spring  from  her  bed,  lay 
hold  of  it,  and  attempt  to  drag  it  about  the  room;  and 
denies  that  she  raged  against  plaintiff  in  loud  tones,  and 
threatened  his  safety;  and  denies  that  any  such  conduct 
of  defendant  continued  year  after  year,  and  for  years  be- 
fore said  separation  was  a  daily  occurrence;  and  denies 
that  plaintiff,  fearing  for  his  life,  was  forced  to  leave  this 
defendant  for  the  pretended  causes  set  out  in  his  said 
complaint,  or  for  any  other  cause;  and  denies  that,  when 
he  so  left  her,  he  was  the  owner  of  property  of  the  value 
of  about  $1,200,  every  cent  of  which  he  gave  to  this  de- 
fendant for  her  support;  and  defendant  denies  that  the 
longer  continuance  of  the  cohabitation  between  this  de- 
fendant and  plaintiff,  for  the  pretended  causes  set  forth 
in  his  said  complaint,  or  for  any  other  cause,  would  be 
attended  with  bodily  harm  to  the  plaintiff. "   For  a  second 

defense  and  cross-complaint,  the  defendant,  in  a  separate 
.  YouXl— 31 
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paragraph  of  her  answer,  alleged  that  on  the  5th  day  of 
January,  1878,  the  plaintiff,  disregarding  his  marital  du- 
ties towards  the  defendant,  wilfully  and  without  any 
cause  deserted  and  abandoned  the  defendant,  and  has 
ever  since  wilfully  remained  absent  from  her.  For  a 
third  defense  and  cross-complaint,  the  defendant,  in  a 
separate  paragraph  of  her  answer,  alleged  that  on  the 
16th  day  of  October,  1883,  in  an  action  then  pending  in 
the  court  of  common  pleas  of  the  state  of  Ohio  within 
and  for  the  county  of  Montgomery,  in  which  the  defend- 
ant herein  was  plaintiff,  and  the  plaintiff  herein  was  de- 
fendant, the  defendant  herein  obtained  a  decree  of  said 
court  awarding  the  custody  of  their  child,  Howard 
Paulding  Sylvis,  to  the  plaintiff,  and  ordering  the  de- 
fendant in  said  suit  to  pay  for  the  support  of  said  How- 
ard Paulding  Sylvis  the  sum  of  $10  per  month  until  the 
further  order  of  the  court,  and  that  said  decree  still  re- 
mained in  full  force  and  effect.  The  defendant  prayed 
that  a  divorce  be  denied  to  the  plaintiff;  that  plaintiff  be 
ordered  to  pay  her  the  sum  of  $150,  due  on  the  decree  of 
said  court  of  common  pleas;  and  for  such  other  alimony 
and  relief  as  equity  may  require. 

The  code  of  Colorado,  section  65,  provides  that  plaintiff 
shall  reply  to  an  answer  or  cross-complaint  containing 
new  matter.     Judgment  dismissing  the  plaintiff's  bill. 

Messrs.  Browne  and  Putnam  and  E.  0.  Wolcott,  for 
plaintiff  in  error. 

Messrs.  Rogers  and  McCord,  for  defendant  in  error. 

Rising,  C.  Appellant  seeks  a  reversal  of  the  judg- 
ment on  the  ground  that  the  evidence  in  the  case  is  suffi- 
cient to  entitle  him  to  a  decree  of  divorce.  Appellee 
resists  the  reversal  of  the  judgment  upon  the  following 
grounds:  Firsty  that  the  proof  made  by  the  plaintiff  does 
not  correspond  with  the  allegations  of  his  complaint, 
and  therefore  he  is  not  entitled  to  a  decree  as  prayed; 
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secondy  that  a  divorce  should  not  be  granted  on  the  un- 
corroborated testimony  of  the  plaintiff;  thirds  that  it  is 
shown  by  the  admissions  of  the  plaintiff  that  he  is  not 
entitled  to  a  divorce.  The  proper  consideration  of  the 
contention  by  appellant  and  by  appellee  requires  an  ex- 
amination of  the  pleadings  before  we  consider  the  evi- 
dence. 

1.  The  plaintiff  charges  that  the  defendant  was,  for  a 
period  of  more  than  five  years  prior  to  his  separation 
from  her,  guilty  of  numberless  acts  of  extreme  cruelty, 
which  rendered  life  a  burden  to  him  and  endangered  his 
personal  safety.  This  statement  is  very  general,  and, 
had  objection  been  made  thereto  on  that  ground,  the 
plaintiff  could  have  been  required  to  make  the  statement 
more  definite  and  certain;  but,  if  th6  defendant  did  not 
care  to  have  such  general  statement  made  definite  and 
certain,  we  cannot,  upon  appeal,  say  that  such  statement 
is  insuflBcient  to  permit  the  giving  of  any  testimony  in 
support  of  it;  and  certainly,  if  evidence  is  received  with- 
out objection  showing  acts  which  tended  to  render  life  a 
burden  to  the  plaintiff,  and  thereby  endanger  his  health, 
we  cannot  say  that  such  proof  does  not  correspond  to  the 
allegations  of  the  complaint.  Berdell  v,  Bissell,  6  Colo. 
162-164. 

2.  The  plaintiff  further  charges  that,  during  the  five 
years  preceding  his  separation  from  her,  defendant  was 
constantly  subject  to  uncontrollable  paroxysms  of  rage 
and  violence;  and  that,  during  such  paroxysms,  she 
abused  the  plaintiff  in  the  most  vile  and  opprobrious 
manner,  and  accused  him  of  vile  and  illegal  acts  of 
which  he  was  innocent,  and  would  rage  about  the  house 
uttering  such  vile  accusations,  which  were  too  vile  to  be 
set  forth  by  plaintiff  in  his  complaint.  It  has  been  sug- 
gested of  this  allegation,  that,  if  the  paroxysms  of  rage 
and  violence  were  uncontrollable,  then  defendant  was 
not  accountable  therefor,  and  hence  nothing  done  by  her 
at  such  times  could  afford  any  grounds  for  divorce  for 
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cruelty.  We  do  not  so  construe  this  allegation.  To  so 
construe  it  would  be  to  make  it  meaningless,  and  this 
should  ndt  be  done  if  it  can  be  given  a  construction 
which  makes  the  allegation  consistent  with  the  object 
sought  by  the  pleading,  and  also  harmonious  with  the 
other  allegations  of  the  complaint;  and  this  can  be  done 
by  construing  the  allegation  to  mean  that  such  parox- 
ysms of  rage  and  violence  were  beyond  the  control  of  the 
plaintiff,  and  that  the  pleader  so  intended  to  charge  we 
have  no  doubt.  We  think  the  allegations  last  set  forth 
charge  specific  acts  of  cruelty,  and  that  the  failure  to 
give  the  language  used  does  not  render  the  charge  so  in- 
definite that  evidence  should  not  be  received  to  support 
it.  Instead  of  condemning  the  pleading  for  this  omis- 
sion, we  feel  that,  in  view  of  the  character  of  the  testi- 
mony given,  it  is  deserving  of  commendation  for  the 
respect  shown  to  decency. 

3.  The  plaintiff  further  charges  that  the  defendant, 
after  retiring  for  the  night,  would,  in  these  paroxysms, 
suddenly  spring  from  the  bed,  lay  hold  of  it,  and  attempt 
to  drag  it  about  the  room,  all  the  time  raging  against  the 
plaintiff.  Can  it  be  doubted  that  these  allegations  charge 
specific  acts,  proper  to  be  proven  upon  the  charge  of  ex- 
treme cruelty?  And  especially  so  when  taken  in  connec- 
tion with  the  further  allegation,  made  by  plaintiff,  that 
this  conduct  of  defendant  continued  year  after  year,  and 
was  of  daily  occurrence  for  years  before  said  separation, 
when  plaintiff  was  at  home.  Acts  which  tend  to  destroy 
the  peace  of  mind  are  well  calculated  to  impair  health 
and  endanger  life. 

That  portion  of  the  answer  consisting  of  denials  is  in- 
sufficient to  put  in  issue  many  of  the  most  material 
allegations  of  the  complaint. 

We  will  now  examine  the  evidence,  for  the  purpose  of 
ascertaining  whether  the  proofs  correspond  with  the  al- 
legations, and  in  so  doing  must  bear  in  mind  that  no 
objection  was  made  to  the  reception  of  the  evidence 
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under  consideration.  In  our  examination  of  and  com- 
ments upon  the  evidence,  by  reason  of  the  character  of 
such  evidence,  we  shall  omit  all  allusion  to  the  cause 
which  produced  the  ebullitions  of  temper  on  the  part  of 
the  defendant,  testified  to  by  the  plaintiff.  The  deter- 
mination of  any  question  arising  upon  the  evidence  does 
not  depend  upon  what  caused  the  commission  of  the  acts 
that  are  complained  of,  for  no  claim  is  or  can  be  made 
upon  the  evidence  that  the  cause  of  such  acts  was  the 
fault  of  the  plaintiff.  It  appears  from  tlie  evidence  that 
'  the  plaintiff  was  a  railroad  conductor,  and  that  while  en- 
gaged in  such  employment  he  was  severely  injured  in  a 
collision;  that,  by  reason  of  such  injuries,  he  lost  two  of 
the  fingers  on  his  right  hand,  and  that  one  of  his  ankles 
was  so  badly  crushed  as  to  require  amputation,  and  that, 
by  reason  of  such  injuries,  he  was  confined  to  his  bed  a 
little  over  eleven  months;  that  often,  while  plaintiff  was 
so  sick,  upon  his  failure  to  comply  with  all  the  requests 
made  by  defendant,  she  would  fly  into  a  rage  of  passion, 
and  abuse  the  plaintiff,  and  would  seize  hold  of  the  bed 
upon  which  the  plaintiff  was  lying,  and  violently  shake 
the  same;  and  the  plaintiff  did  so  demean  and  conduct 
herself  as  to  make  the  plaintiff  entertain  fears  for  his 
personal  safety.  It  further  appears,  from  th'e  testimony 
of  the  plaintiff,  that,  at  other  times  than  when  plaintiff 
was  so  confined  to  his  bed,  when  plaintiff  failed  to  comply 
with  requests  made  by  her,  defendant  would  abuse  him, 
and  accuse  him  falsely  of  criminal  violations  of  his  mar- 
riage vows,  and  her  manifestations  of  ill-temper  and 
impatience,  at  such  times,  was  such  as  to  render  the  life 
of  plaintiff  with  her  unbearable,  and  to  permanently  de- 
strb)'^  his  peace  and  happiness:  that  there  was  a  contin- 
ual harassing  of  the  plaintiff  by  the  defendant,  as  above 
described,  from  about  the  year  1871  up  to  the  time  plaint- 
iff left  her,  in  1878.  We  think  the  evidence  tended  to 
prove  the  allegations  of  the  complaint,  and  that  the  point 
made  by  appellee,  that  the  proof  offered  does  not  corre- 
spond to  the  allegations  made,  iiTnot  well  taken. 
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We  know  of  no  inflexible  rule  in  this  state  which  pre- 
cludes the  granting  of  a  divorce  upon  the  uncorroborated 
testimony  of  the  plaintiff  in  the  suit.  Each  case  must 
depend  upon  the  facts  shown,  whether  by  one  or  more 
than  one  witness.  When  the  evidence  is  sufficient  to 
convince  the  mind  of  the  truthfulness  of  the  allegations 
upon  which  the  divorce  is  asked,  such  evidence  is  all  that 
the  law  requires.  When  the  testimony  of  the  plaintiff, 
as  to  the  particular  acts  of  the  defendant  constituting 
grounds  for  divorce,  is  uncontradicted,  and  such  acts  are 
such  as  must  be  within  the  personal  knowledge  of  the 
defendant,  such  facts  may  be  taken  into  consideration  in 
determining  the  sufficiency  of  the  evidence  to  warrant  a 
decree.  We  do  not  think  the  second  point  made  by 
counsel  for  appellee  is  well  taken. 

The  sufficiency  of  the  evidence  to  entitle  the  plaintiff 
to  a  decree  of  divorce,  and  the  third  point  made  by  coun- 
sel for  appellee,  will  be  considered  together.  The  testi- 
mony of  the  plaintiff  was  taken  before  Hon.  James  A. 
Dawson  as  referee,  and  by  him  reported  to  the  court. 
An  examination  of. the  testimony,  so  reported  to  the 
court,  will  show  that  the  referee  made  but  little  attempt 
to  give  the  language  of  the  witness,  and  it  is  quite  ap- 
parent that,  as  reported,  the  testimony  of  the  plaintiff 
presents  some  conclusions  of  fact.  By  this  manner  of 
reporting  the  testimony  we  are  presented  with  some 
statements  of  fact  by  the  witness,  and  some  conclusions 
which  may  be  the  conclusions  of  the  witness,  or  may  be 
the  conclusions  of  the  referee.  The  fact  that  the  report 
should  give  the  statements  of  the  witness  favors  the  first 
view,  but  the  language  used  shows  the  conclusions  to  be 
the  conclusions  of  the  referee.  Under  the  circumstances, 
no  objection  having  been  made  by  either  party  to  this 
method  of  reporting  the  testimony,  we  think  that,  in 
considering  such  testimony,  the  conclusions  stated  should 
be  deemed  as  having  been  properly  drawn  from  the  facts 
sworn  to;  and  this,  not  only  because  of  the  manner  in 
which  such  testimony  is  reported,  but  because  there  are 
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sufficient  statements  of  specific  facts  reported  in  said 
testimony  to  warrant  such  conclusions.  The  evidence, 
showing  the  frequent  violent  exhibitions  of  rage  and  ill- 
temper  of  the  defendant  against  the  plaintiff,  and  her 
false  accusations  against  him  of  criminal  unfaithfulness 
to  the  marriage  vow,  frequently  made  during  the  last 
five  years  that  plaintiff  and  defendant  lived  together,  and 
her  conduct  towards  him  when  confined  to  his  bed  by 
reason  of  injuries  received  in  a  railroad  collision,  is  suffi- 
cient to  show  that  the  defendant's  conduct  was  such  as 
to  permanently  destroy  the  plaintiff's  peace  and  happi- 
ness, and  to  render  life  with  her  almost  unbearable.  The 
plaintiff  swears  that  he  entertained  fears  for  his  personal 
safety,  and  who  shall  say  that  his  statement  is  untrue? 
The  conduct  of  the  defendant,  in  often  fiying  into  a  rage, 
and  seizing  hold  of  the  bed,  and  violently  shaking  it, 
when  the  plaintiff  was  confined  thereto  by  reason  of  the 
amputation  of  his  leg,  exhibits  such  a  disregard  for  the 
plaintiff's  well-being  as  to  warrant  him  in  entertaining  a 
belief  that  his  personal  safety  would  be  endangered  by 
living  with  defendant.  To  properly  consider  the  conduct 
of  defendant  towards  plaintiff  at  the  time  of  his  sickness, 
and  its  effect  upon  him,  it  must  be  remembered  that, 
during  the  eleven  months  he  was  confined  to  his  bed,  his 
leg  was  amputated  three  times.  There  is  no  confiicting 
testimony  in  relation  to  the  conduct  of  the  defendant, 
and  there  is  no  evidence  tending  to  show  any  provocation 
therefor;  therefore  the  defendant  must  be  held  account- 
able for  such  conduct,  and  for  its  effect  upon  the  plaintiff. 
The  natural  effect  of  such  conduct  upon  an  ordinarily 
sensitive  person  would  be  to  destroy  his  peace  and  hap- 
piness, and  from  the  destruction  of  peace  and  happiness 
the  impairment  of  health  is  a  natural  consequence;  and 
the  presumption  is  that  the  conduct  of  the  defendant 
produced  the  natural  and  usual  result  of  such  conduct. 
Haley  v,  Haley y  14  Pac.  Eep.  92.  To  authorize  a  divorce 
on  the  ground  of  cruelty  the  evidence  should  show  that 
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the  acts  complained  of  are  such  as  that  danger  to  life, 
limb  or  health  will  naturally  arise  from  the  continued 
commission  of  such  acts,  but  it  is  not  necessary  that  the 
evidence  sliould  show  that  actual  physical  violence  has 
been  used.  Extreme  cruelty  may  be  as  effectually  caused 
by  conduct  which  produces  mental  suffering,  and  robs 
complainant  of  his  or  her  peace  of  mind,  as  by  blows  in- 
flicted;  and  to  many  persons  the  burden  of  the  mental 
suffering  will  be  much  harder  to  bear  than  the  burden  of 
any  ordinary  physical  suffering.  These  views  are  sus- 
tained by  many  recent  and  well-reasoned  decisions. 
Carpenter  V.  Carpenter,  30  Kan.  71 2-744 j  2Pac.  Eep.  122; 
Palmer  v.  Palmer^  45  Mich.  150;  Friend  r.  Friendj  53 
Mich.  543;  Berrymanv.  Berrymany  59  Mich.  605;  Wheeler 
r.  Wheeler^  53  Iowa,  511-515;  Kelly  v.  Kelly,  18  Nev. 
49-55. 

But  it  is  contended  by  counsel  for  appellee  that  it  is 
shown  by  the  admissions  of  plaintiff  that  he  is  not  en- 
titled to  a  divorce;  and  this  contention  is  based  solely 
upon  the  effect  to  be  given  to  letters  written  by  the 
plaintiff  to  the  defendant  after  their  separation,  and 
about  a  year  and  nine  months  before  the  commencement 
of  this  action.  Upon  a  careful  examination  of  these  let- 
ters, we  fail  to  find  anything  that  militates  in  the  least 
against  the  truth  of  plaintiff's  testimony;  but  we  do 
think  that  the  letters  strongly  go  to  show  that  the  char- 
acter and  disposition  of  the  plaintiff  is  such  that  the  con- 
duct of  the  defendant,  as  shown  by  the  uncontradicted 
evidence  in  the  case,  would  destroy  the  plaintiff's  peace 
of  mind,  and  render  life  a  burden  to  him;  and  that,  if 
the  poor  condition  of  the  plaintiff's  health,  as  shown  by 
said  letters,  was  not  the  direct  result  of  such  conduct, 
the  inevitable  result  of  a  continuance  of  such  conduct 
would  be  to  prevent  the  plaintiff  from  recovering  his 
health,  if  not  to  seriously  endanger  his  life.  In  these 
letters  the  plaintiff  says  to  the  defendant  that  she  can 
apply  in  the  Dayton  courts  for  a  divorce  for  his  failure  to 
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support  her,  or  for  his  desertion  of  her,  or  for  any  other 
ground  she  may  think  she  has,  and  that  he  will  not  op- 
pose her,  no  matter  what  plea  she  makes.  He  also  says 
to  her  that  she  can  sustain  the  grounds  for  failure  to 
support  and  for  desertion  by  members  of  hm-  own  fam- 
ily, and  by  others  in  Richmond;  that  he  will  submit  to 
anything  in  order  to  prevent  a  stain  upon  her  good  name. 
In  these  statements  of  the  plaintiff  to  defendant  there  is 
no  admission  of  any  fact  constituting  a  ground  for  di- 
vorce by  defendant,  but  rather  a  statement  that  defend- 
ant could  make  proof  of  facts  which,  if  unexplained, 
would  enable  her  to  obtain  a  divorce.  In  other  words,  it 
is  an  admission  that  defendant  might  show  that  he  did 
not  support  her,  and  that  he  had  deserted  her;  but  it  is 
no  admission  that  he  could  not  show  good  reasons  for  his 
failure  to  support  her,  and  good  cause  for  his  leaving  her. 
Plaintiff  also  says  in  one  of  the  letters:  ''I  know  I  am 
not  able  to  get  a  divorce  myself,  if  you  oppose  it,  in  In- 
diana or  Ohio."  The  very  most  that  can  be  claimed  from 
this,  as  an  admission,  is  that  plaintiff  did  not,  at  that 
time,  think  he  could  get  a  divorce  under  the  laws  of  In- 
diana or  under  the  laws  of  Ohio.  It  is  not  an  admission 
of  any  fact,  and  it  is  not  an  admission  of  any  kind  that 
tends  to  contradict  the  testimony  given  by  the  plaintiff. 
The  plaintiff  may  have  been  advised,  and  may  have  be- 
lieved, that,  under  the  laws  of  either  Indiana  or  Ohio, 
he  could  not  make  a  case,  but  his  belief  in  no  manner 
affected  the  facts. 

We  have  discussed  all  the  questions  raised  in  the  argu- 
ments, but,  in  the  examination  of  the  case,  other  ques- 
tions have  been  raised  which  we  will  now  proceed  to 
consider.  It  is  urged  that  the  matter  set  up  in  defend- 
ant's answer  as  a  second  defense  and  cross- com  plaint  is 
purely  a  cross-complaint,  and  that,  the  plaintiff  not  hav- 
ing replied  thereto,  the  allegation  of  desertion  without 
cause  stands  admitted.  The  proper  consideration  of  this 
question  requires  an  examination  of  the  third  paragraph 
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of  the  complainant,  which  alleges  "that  plaintiff  and  de- 
fendant lived  and  cohabited  together  as  husband  and 
wife  from  the  date  of  said  marriage  until  the  month  of 
January,  1878,  when  he  left  her  because  of  the  acts  of 
defendant  hereinafter  complained  of,  and  that  since  said 
last-named  day,  for  the  same  causes,  he  has  remained 
absent  from  the  defendant,  and  has  refused  to  cohabit 
w^ith  her  since."  After  setting  out,  in  the  fourth  para- 
graph of  said  complaint,  the  conduct  of  defendant  of 
which  he  complains,  he  alleges  "that,  fearing  for  his  life, 
he  was  forced  to  leave  her,  which  he  did  for  these  causes, 
and  no  other. "  From  these  allegations  in  the  complaint 
it  clearly  appears  that  the  allegation  of  desertion  without 
cause,  contained  in  defendant's  answer  as  a  second  de- 
fense and  cross- complaint,  is  not  new  matter,  and,  not 
being  new  matter,  a  replication  is  not  required.  Code, 
§  65.  What  is  new  matter,  and  why  it  may  be  said  to 
be  new  matter,  is  well  stated  in  Pom.  Eem.  §  691,  from 
which  we  quote:  "The  general  denial  puts  in  issue  all 
the  material  averments  of  the  complaint  or  petition,  and 
permits  the  defendant  to  prove  any  and  all  facts  which 
tend  to  negative  those  averments  or  some  one  or  more  of 
them.  Whatever  fact,  if  proved,  would  not  thus  tend 
to  contradict  some  allegation  of  the  plaintiff's  first  plead- 
ing, but  would  tend  to  establish  some  circumstance, 
transaction  or  conclusion  of  fact  not  inconsistent  with 
the  truth  of  all  of  those  allegations,  is  new  matter.  It 
is  said  to  be  new,  because  it  is  not  embraced  within  the 
statements  of  fact  made  by  the  plaintiff;  it  exists  outside 
of  the  narrative  which  he  had  given;  and  proving  it  to 
be  true  does  not  disprove  a  single  averment  of  fact  in  the 
complaint  or  petition,  but  merely  prevents  or  destroys 
the  legal  conclusion  as  to  the  plaintiff's  rights  and  the 
defendant's  duties  which  would  otherwise  have  resulted 
from  all  those  averments  admitted  or  proved  to  be  true." 
The  plaintiff  alleges  that  he  left  the  defendant  because 
of  certain  acts  committed  by  her.     The  defendant  alleges 


1888.]  Sylvis  v.  Sylvis.  331 

that  the  plaintiff  left  her  without  cause.  The  defend- 
ant's allegation  amounts  to  a  denial  of  plaintiff's  allega- 
tioHj  and  to  nothing  more.  To  call  such  allegation  a 
cross-complaint  is  a  misnomer.  It  has  no  semblance  to 
a  cross-complaint,  in  that  no  affirmative  relief  is  asked 
which  is  based  upon  said  allegation.  It  is  not  new  mat- 
ter, in  that  new  matter  must,  in  effect,  confess  and  avoid. 
Pom.  Rem.  §  630.  **  A  statement  of  facts  by  way  of  de- 
fense, which  are  merely  inconsistent  with  those  stated 
by  the  plaintiff,  is,  in  effect,  a  denial."^  Bliss,  Code  PL 
§  333.  When  the  plaintiff  has  alleged  that  he  left  the 
defendant  for  certain  causes,  and  defendant  has  answered 
that  plaintiff  left  her  without  cause,  it  seems  almost  an 
absurdity  to  say  that  unless  the  plaintiflf,  in  a  replication 
to  such  answer,  again  states  the  causes  for  which  he  left 
the  defendant,  he  must  be  held  to  have  admitted  that  he 
left  her  without  cause.  We  do  not  think  the  code  re- 
quires any  such  useless  proceeding. 

Another  question  raised  relates  to  the  effect,  as  evi- 
dence, to  be  given  to  a  certain  decree  of  the  court  of  com- 
mon pleas  within  and  for  Montgomery  county  and  state 
of  Ohio,  which  decree  was  given  in  evidence  by  the  de- 
fendant, and  which  decree  is  as  follows: 

Fanny  J.  Sylvis,  Plff.j  vs.  Paulding  B.  Sylvis^  Deft. 

"  This  cause  coming  on  to  be  heard  on  the  petition  of 
plaintiff  and  the  answer  of  the  defendant,  after  hearing 
the  evidence  therein,  the  court,  on  consideration  thereof, 
finds  the  allegations  of  the  petition  to  be  true;  that  the 
defendant  has  been  guilty  of  wilful  absence  for  more 
than  three  years;  and  awards  the  custody  of  the  child 
named  in  plaintiff's  petition,  Howard  Paulding  Sylvis,  to 
the  plaintiff,  and  orders  that  the  defendant  Paulding  B. 
Sylvis  pay,  for  the  support  of  the  plaintiff  and  the  child, 
Howard  Paulding  Sylvis,  named  in  the  petition,  the  said 
plaintiff  the  sum  of  $10  per  month  at  the  end  of  each 
month,  beginning  October  31,  1882,  subject  to  the  further 
order  of  the  court." 
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This  decree  was  rendered  October  16,  1882.  For  a  third 
defense  and  cross-complaint  the  defendant  alleges  that 
she  obtained  a  decree  in  said  court  on  the  16th  day  of 
October,  1882,  awarding  to  her  the  custody  of  their  child, 
Howard  Paulding  Sylvis,  and  the  sum  of  810  per  month 
at  the  end  of  each  month,  beginning  October  31,  1882, 
subject  to  the  further  order  of  said  court.  Upon  the 
consideration  of  this  case  it  is  urged  that  the  presump- 
tion fairly  arises  from  this  decree  that  the  fact  whether 
the  plaintiff  had  separated  from  the  defendant  with  or 
without  cause  was  tried  and  settled  in  that  action.  There 
are  many  reasons  why  no  such  presumption  can  arise. 
There  is  no  proof  of  the  nature  of  the  issue  in  the  case  in 
which  the  decree  was  rendered.  The  decree  is  absolutely 
barren  of  any  statement  or  conclusion  showing  expressly 
or  by  implication  that  any  such  issue  was  tried  in  that 
action.  But,  even  if  the  decide  disclosed  that  such  issue 
was  determined  by  the  court,  the  effect  of  the  decree,  as 
evidence  in  this  case,  could  not  be  extended  so  as  to  make 
it  evidence  of  any  fact  not  alleged  in  defendant's  third 
defense  and  cross-complaint;  and,  applying  it  to  that  de- 
fense, as  the  pleader  intended  it,  and  not  as  he  stated  it, 
the  decree  would  be  evidence  simply  that  defendant  had, 
in  a  court  of  competent  jurisdiction,  obtained  a  decree 
awarding  to  her  the  custody  of  the  child,  and  requiring 
defendant  in  that  action  to  pay  to  plaintiff  the  sum  of 
$10  per  month  for  the  support  of  herself  and  the  said 
child.  It  would  not  be  evidence  for  this  purpose,  even, 
without  an  amendment  to  the  pleading.  The  decree  can- 
not be  considered  as  evidence  of  an  adjudication  upon 
any  issue  made  in  said  action.  "The  general  rule  is 
that,  where  a  party  intends  to  avail  himself  of  a  decree 
as  an  adjudication  upon  the  subject-matter,  and  not 
merely  to  prove  collaterally  that  the  decree  was  made, 
he  must  show  the  proceedings  upon  which  the  decree 
was  founded."  1  Greenl.  Ev.  (13th  ed.)  511.  There  is 
no  attempt  made  to  show  the  proceedings  upon  which 
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the  decree  given  in  evidence  was  founded.  The  fact  that 
the  decree  was  received  in  evidence  without  objection  is 
urged  as  a  reason  why  it  should  be  held  evidence  of  a 
desertion  of  defendant  by  plaintiff  without  cause,  but  we 
do  not  see  the  force  of  this  reasoning.  The  decree  is  in 
evidence  for  what  it  is  worth,  but  it  is  valueless  to  prove 
desertion  without  cause.  The  only  affirmative  relief 
prayed  for  by  the  defendant,  except  in  the  general  prayer, 
is  based  upon  the  third  defense  and  cross-complaint  in 
her  answer,  and  the  relief  so  demanded  is  that  the  plaint- 
iff be  ordered  to  pay  her  the  sum  of  $150  due  on  the  de- 
cree of  the  court  of  common  pleas  of  Montgomery  county, 
Ohio.  For  the  purpose  of  obtaining  this  relief,  proof 
that  a  decree  was  rendered  was  sufficient,  without  show- 
ing upon  what  issues  the  decree  passed;  and  it  was  for 
this  purpose,  and  this  purpose  only,  that  the  decree  was 
offered,  and  for  this  purpose  only  is  it  evidence. 

There  is  no  conffict  in  the  evidence,  and  we  deem  it 
sufficient  to  authorize  a  decree  for  the  plaintiff.  The 
judgment  should  be  reversed. 

Stallcup,  C,  concui-s.    De  France,  C,  dissents. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion  the  judgment  of  the  superior  court  is  reversed 
and  the  cause  remanded,  with  directions  to  enter  up  a 
decree  of  divorce  in  favor  of  the  plaintiff  in  error  in  ac- 
cordance with  the  prayer  of  the  complaint. 

Reversed. 


McCall  v.  France. 

Where  the  evidence  is  conflicting,  but  there  is  sufficient  to  sustain  the 
court's  finding,  the  finding  will  not  be  disturbed  on  appeal. 

Appeal  from  Arapahoe  County  Court. 
Messrs.  I.  W.  Adams  and  W.  J.  Weeber,  for  appellant. 
Mr.  F.  A.  Williams,  for  appellee. 
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Stallcup,  C.  This  was  an  action  by  appellee  against 
appellant  for  balance  due  for  work  done  by  appellee  for 
appellant  in  his  vegetable  garden  during  the  spring  and 
summer  of  1884,  and  was  commenced  before  a  justice  of 
the  peace.  The  appellee  recovered  judgment  there  for 
the  sum  of  $67.61.  Appeal  was  taken  to  the  county 
court  by  appellant.  Upon  trial  there  appellee  recovered 
judgment  for  the  same  sum,  together  with  interest 
thereon.  Whereupon  appeal  was  taken  to  this  court  by 
appellant. 

Upon  the  trial  the  appellant  claimed  that  appellee  quit 
work  before  the  expiration  of  the  time  for  which  he 
had  employed  him;  that  he  was  thereby  unable  to  gather 
some  tomatoes  in  time  to  save  them,  and  was  thereby 
damaged  in  the  sum  of  $100.  The  appellee  claimed  that 
no  specific  time  had  been  agreed  upon  in  the  contract  of 
employment,  and  that  no  damages  were  occasioned  by 
his  quitting  work  at  the  time  he  did.  There  was  some 
conflict  in  the  evidence  upon  this  issue,  but  the  evidence 
was  ample  to  sustain  the  court's  finding  in  favor  of  the 
appellee  thereon.  There  was  also  some  dispute  as  to  the 
amount  of  the  balance  due  appellee;  the  appellant  claim- 
ing that  the  balance  in  favor  of  appellee  was  some  $20 
less  than  the  amount  allowed  by  the  court,  but  the  court's 
finding  thereon  is  sustained  by  the  evidence.  The  judg- 
ment is  right,  and  should  be  affirmed. 

De  France  and  Rising,  CO.,  concur. 

Per  Curiam.  For  the  reasons  assigned  in  the  fore- 
going opinion  the  judgment  is  affirmed. 

Affirmed. 
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Western  Union  Tel.  Co.  v.  Dunfield. 

Plaintiff  telegraphed  to  a  bank  not  to  pay  a  check,  but  the  message 
was  not  delivered  until  after  the  bank  bad  opened  and  the  check 
been  paid.  The  message  was  sent  upon  a  blank  containing  a  clause 
that  no  claim  for  damages  for  delay  in  delivering  a  message  '*  shall 
be  valid  unless  presented  within  thirty  days  after  sending ;  '*  but 
plaintiff,  while  admitting  his  signature,  denied  the  execution  of 
the  printed  contract,  and  testified  that  the  agent  agreed  to  deliver 
the  message  before  the  bank  opened.  Held,  the  provision  requir- 
ing claims  to  be  presented  within  thirty  days  is  a  reasonable  one ; 
and,  as  plaintiff  failed  to  claim  damages  within  that  time,  his  right 
of  recovery  is  extinguished. 

Appeal  from  Lake  County  Court. 

This  was  an  action  by  the  appellee  against  the  appellant 
for  damages,  claimed  to  have  been  occasioned  by  delay 
in  delivering  a  telegram.     The  telegram  was  sent  from 
Red  Cliff  to  Leadville,  and  was  as  follows: 
**Form  No.  45. 

"  The  Western  Union  Telegraph  Company. 

**  Night  Message. 

"  The  business  of  telegraphing  is  subject  to  errors  and 
delays,  arising  from  causes  which  cannot  at  all  times  be 
guarded  against,  including  sometimes  negligence  of  serv- 
ants and  agents  whom  it  is  necessary  to  employ.  Errors 
and  delays  may  be  prevented  by  repetition,  for  which, 
during  the  day,  half  price  extra  is  charged  in  addition  to 
the  full  tariflf  rates. 

"  The  Western  Union  Telegraph  Company  will  receive 
messages  to  be  sent  without  repetition  during  the  night, 
for  delivery  not  earlier  than  the  morning  of  the  next  en- 
suing business  day  at  reduced  rates,  but  in  no  case  for 
less  than  twenty-five  cents  toll  for  a  single  message,  and 
upon  the  express  condition  that  the  sender  will  agree 
that  he  will  not  claim  damages  for  errors  or  delays  or  for 
non- delivery  of  such  messages  happening  from  any  cause, 
beyond  a  sum  equal  to  ten  times  the  amount  paid  for 
transmission,  and  that  no  claim  for  damages  shall  be 
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valid  unless  presented  in  writing  within  thirty  days  after 
sending  the  message. 

''  Messages  will  be  delivered  free  within  the  established 
free-delivery  limits  of  the  tenninal  office.  For  delivery 
at  a  greater  distance  a  special  charge  will  be  made  to 
cover  the  cost  of  such  delivery,  the  sender  hereby  guar- 
antying payment  thereof. 

**The  company  will  be  responsible  to  the  limit  of  its 
lines  only  for  messages  destined  beyond,  but  will  act  as 
the  sender's  agent  to  deliver  the  message  to  connecting 
companies  or  carriers,  if  desired,  without  charge  and  with- 
out liabiUty. 

**Thos.  T.  Eckert,  Norvin  Green, 

**  General  Manager.  President, 


Receiver's  No. 


Time  Filed. 


Check. 
15  Paid  30. 


**Send  the  followiog  night  mes- 
sage, subject  to  the  above  terms, 
which  are  hereby  agreed  to.         )  Red  Cliff,  10-10, 1884:. 

*To  the  Carbonate  Banky  Leadville,  CoL:  Don't  pay 
check  drawn  to  John  Brown,  in  lead  pencil,  for  hundred 
and  ten  dollars. 

''  Hn.  &  B.  Wm.  H.  Duffield. 

''8:15  p.m. 

"  t^^Kead  the  notice  and  agreement  at  the  top.  ,,^1 " 
It  was  received  at  the  bank  at  9:15  the  next  morning. 
The  bank  then  returned  answer  thereto,  stating  the  check 
had  been  paid  before  receipt  of  the  telegram,  and  this  in- 
formation was  duly  received  by  appellee.  No  demand  of 
any  kind  for  damages  on  account  thereof  was  ever  made, 
except  by  the  commencement  of  this  action,  which  was 
more  than  thirty  days  thereafter.  In  its  answer  to  the 
complaint  the  appellant  set  up  the  contract  upon  which 
the  telegram  had  been  sent,  and  the  failure  to  present  the 
claim  for  damages  within  thirty  days.  In  his  replication 
(which  was  not  sworn  to)  the  appellee  denied  the  execu- 
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tion  of  the  contract  set  up.  Upon  the  trial  the  original 
telegram  was  produced,  and  the  appellee  admitted  that 
the  writing  and  signature  thereof  were  his,  but  testified,  as 
he  had  alleged  in  his  complaint,  that  the  agent  transmit- 
ting the  telegram  had  stated  and  agreed  that  he  could 
and  would  deliver  the  telegram  at  the  bank  at  Leadville 
before  it  opened  in  the  morning.  Judgment  was  given 
for  appellee  for  $110,  to  reverse  which  this  appeal  was 
taken. 

Mr.  John  L.  Jerome,  for  appellant. 

Stallctjp,  C.  Under  the  facts  of  this  case  the  provision 
of  the  contract  requiring  any  claim  for  damages  to  be 
presented  in  writing  within  thirty  days  was  a  reasonable 
provision,  and  a  failure  to  comply  therewith  constituted 
a  waiver  of  such  claim  and  thereby  an  extinguishment  of 
the  right  of  recovery  thereon.  Heimann  v.  Telegraph  Co, 
57  Wis.  562;  Telegraph  Co.  v.  Jones,  95  Ind.  228;  Cole  v. 
Telegraph  Co.  33  Minn.  227;  Telegraph  Co.  v.  RainSy  63 
Tex.  27.    The  judgment  should  be  reversed. 

Rising  and  De  France,  CO.,  concur. 

Per  Curiam.  For  the  reasons  assigned  in  the  fore- 
going opinion  the  judgment  is  reversed  and  the  cause 

remanded. 

Beversed. 


f  n    337 

City  op  Denver  v.  Brown  et  al.  I-J?^ 

Under  the  statute  a  municipal  corporation  is  liable  to  garnishment 
upon  a  judgment  obtained  in  a  district  court. 

Error  to  District  Court  of  Arapahoe  County. 

Defendants  in  error,  Brown  &  Kiefer,  had  a  judgment 
in  the  said  district  court  against  one  John  H.  Anderson, 
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and  after  execution  had  been  duly  issued  thereon  they 
caused  a  garnishee  summons  upon  said  execution  to  be 
served  upon  the  plaintiff  in  error,  the  city  of  Denver, 
under  the  provisions  of  chapter  46  of  our  General  Statutes. 
There  being  a  question  of  law  as  to  whether  the  city  of 
Denver,  l)eing  a  municipal  corporation,  was  liable  as  such 
to  garnishment  under  the  conceded  facts  in  the  case,  and, 
as  it  seems,  for  the  purpose  of  having  the  question  of  law 
thus  arising  presented  and  adjudicated,  the  answer  of  the 
city  of  Denver  to  said  summons  was  made  as  follows: 

"State  of  Colorado,  County  of  Arapahoe — ss.: 

"in  the  district  court  of  the  second  judicial  dis- 
trict, sitting  within  and  for  the  county  of 
arapahoe.  , 

^^  Samuel  C.  Brown  and  John  KiefeVj  Copartners  as 
Brown  &  Kiefer^  Plaintiffs^  v,  John  H.  Anderson, 
Defendant;  City  of  Denver j  Oamishee. 

"For  the  purpose  of  determining  the  liability  of  the 
city  of  Denver  as  garnishee  in  the  above -entitled  case, 
the  parties  hereto  have  agreed  that  the  following  state- 
ment contains  all  the  facts  of  the  case.  That  the  facts, 
as  agreed,  are  that  plaintiffs  have  a  bona  fide  judgment 
against  the  said  defendant  John  H.  Anderson  in  the  dis- 
trict court  aforesaid,  and  that  a  writ  of  execution  was 
issued  on  said  judgment  on  the  2d  day  of  April,  A.  D. 
1883,  directed  to  the  sheriff  of  the  county  of  Arapahoe 
aforesaid,  which  said  writ  was  on  the  2d  day  of  April, 
A.  D.  1883,  delivered  to  said  sheriff,  who,  after  diligent 
search,  was  unable  to  find  property  of  said  defendant 
in  said  county  sufficient  to  satisfy  said  judgment;  that 
thereupon,  on  request  of  the  plaintiffs,  the  said  sheriff 
served  on  the  city  of  Denver,  a  municipal  corporation 
existing  under  and  by  virtue  of  the  laws  of  this  state,  a 
summons  of  garnishment  according  to  Uie  form  of  the 
statute  in  such  cases  made  and  provided,  and  the  city  of 
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Denver  admits  that  said  John  H.  Anderson  is  the  city 
scavenger  of  said  city  of  Denver,  appointed  in  November, 
1882,  and  that  he  received  at  the  date  of  service  $90  per 
month,  which  sum  is  paid  to  him  by  said  city  each 
month;  that  at  the  date  of  service  of  garnishment  there 
was  due  him  $90,  which  said  sum  the  city  holds  subjected 
to  the  order  of  the  court  in  case  said  court  shall  decide 
that  the  city  is  liable  as  garnishee.  For  and  on  behalf  of 
plaintiffs  it  is  claimed  that  said  city  is  liable  to  garnish- 
ment, and  for  and  on  behalf  of  the  city  of  Denver,  gar- 
nishee as  aforesaid,  it  is  denied  that  said  city  is  liable  to 
garnishment.  Kothing  herein  shall  be  so  construed  as 
to  prevent  either  party  from  taking  this  case  to  the  su- 
preme court.  Stair  &  Voght,  Attys.  for  Pltffs. 

"  Dated  Denver,  April  16,  1883. 

"Correct.  Maybe  submitted  without  any  argument 
from  me.  M.  B.  Carpenter,  City  Attorney." 

The  question  was  accordingly  submitted  to  the  court, 
and  some  days  afterwards  the  court  gave  judgment  as 
follows:  '*  At  this  day  the  stipulation  between  the  plaint- 
iff and  the  city  of  Denver,  garnishee,  having  been  sub- 
mitted to  the  court  for  its  judgment  in  lieu  of  an  answer 
by  said  garnishee,  and  the  court  being  now  sufficiently 
advised  in  the  premises,  doth  find  by  the  terms  of  said 
stipulation  that  said  garnishee  is  indebted  to  the  defend- 
ant in  the  sum  of  $90,  and  that  the  plaintiffs  are  entitled 
to  have  the  same  applied  towards  the  satisfaction  of  their 
judgment  herein  against  the  defendant.  Wherefore  it 
is  considered  by  the  court  that  defendant  John  H.  An- 
derson do  have  and  recover  of  and  from  the  city  of  Den- 
ver for  the  use  of  the  plaintiffs  the  said  sum  of  ninety 
dollars  ($90),  and  that  if  the  same  be  not  paid  within  ten 
(10)  days  from  this  date,  that  plaintiffs  have  execution 
thei-efor,  and  for  the  costs  incurred  by  the  incoming  of 
said  execution  and  the  increased  costs  thereon."  The 
city  of  Denver  seeks  a  reversal  of  this  judgment  here 
upon  writ  of  error.    Section  1551  of  the  General  Statutes 
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of  1883  is  set  out  in  the  opinion  of  the  court.  Section 
104  of  the  code  is  as  follows:  "  Upon  receiving  informa- 
tion in  writing  from  the  plaintiff  or  his  attorney  that 
any  person  has  in  his  possession,  or  under  his  control, 
any  credits  or  other  personal  property  belonging  to  the 
defendant,  or  is  owing  any  debt  to  the  defendant,  the 
sheriff  shall  serve  upon  such  person  a  notice  that  such 
credits  or  other  property  or  debts,  as  the  case  may  be, 
are  attached  in  pursuance  of  the  writ  of  attachment 
issued  in  said  cause,  and  every  municipal  or  other  corpo- 
ration, or  giia52-corporation,  sheriff,  or  other  public  of- 
ficer or  trustee,  shall  be  liable  to  garnishment  under  the 
provisions  of  this  chapter."  This  section  (104)  relates  to 
proceedings  in  the  district  and  county  courts.  Section 
2007  of  the  General  Statutes  is  as  follows:  "*  *  *  Sec- 
ond, Debts,  credits,  and  other  things  in  action,  which  are 
not  capable  of  manual  delivery,  shall  be  attached  by  leav- 
ing with  the  person  owing  such  debts,  or  having  in  his 
possession  or  under  his  control  such  credits,  or  with  his 
agent,  a  copy  of  the  writ  of  attachment,  and  a  notice 
that  the  debts  owing  (by)  him  to  the  defendant,  or  the 
credits  or  other  choses  in  action,  or  personal  property  in 
his  possession  or  control,  belonging  to  the  defendants, 
are  attached  in  pursuance  of  said  writ.  Every  corpora- 
tions (corporation)  other  than  municipal  corporations, 
sheriff,  constable,  or  trustee,  shall  be  liable  to  be  gar- 
nished under  the  provisions  of  this  section." 

Messrs.  M.  B.  Carpenter  and  Telford  and  Gilmore, 
for  plaintiff  in  error. 

Elbert,  J.  The  doctrine  of  the  case  of  the  Cgmmis- 
sioners  v.  Bond,  3  Colo.  411,  "  that  municipal  corpora- 
tions are  not  subject  to  garnishment,"  rests  upon  consid- 
erations of  public  policy,  which  obtain  in  the  absence  of 
any  statute  on  the  subject.  It  cannot  be  appealed  to 
when  the  legislation  of  the  state  indicates  a  different  pol- 
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icy.  Why,  in  attachment  proceedings  commenced  in 
the  district  or  county  courts,  the  legislature  made  munic- 
ipal corporations  liable  to  garnishment  prior  to  judgment 
(Code  Civil  Proc.  ch.  6,  §  104),  and  exempted  them  from 
garnishment  in  cases  commenced  before  a  justice  of  the 
peace  (Gen.  St.  §  2007),  is  not  very  clear.  These  provis- 
ions were  enacted  at  the  legislative  session  of  1879,  al- 
though the  code  provision  was  but  a  re-enactment  of 
what,  in  this  respect,  was  the  law  before.  The  intention 
may  have  been  to  relieve  municipal  corporations  from 
the  harassment  and  embarrassment  of  garnishee  proceed- 
ings in  multitudinous  and  comparatively  unimportant 
suits  commenced  before  justices  of  the  peace.  However 
this  may  be,  by  the  two  provisions  cited  it  became  the 
declared  legislative  policy  of  the  state  to  permit  the  gar- 
nishment of  municipal  corporations  in  the  former  case, 
and  to  deny  it  in  the  latter.  While  the  law  stood  thus 
diverse  in  respect  to  proceedings  in  garnishment  prior  to 
judgment,  its  admissibility  depending  upon  the  forum  in 
which  the  litigation  was  pending,  the  same  legislature 
enacted  a  general  law  respecting  *'  garnishment  in  courts 
of  record  and  before  justices  of  the  peace  on  judgments 
rendered,"  section  1  (Gen.  St.  §  1551)  of  which  is  as  fol- 
lows: "Whenever  a  judgment  shall  be  rendered  by  any 
court  of  record  or  any  justice  of  the  peace  in  this  state, 
an  execution  against  the  defendant  or  defendants  in  said 
judgment  has  been  issued  and  delivered  to  the  proper 
officer,  and  the  officer,  after  diligent  search,  shall  not  be 
able  to  find  property  of  the  defendant  or  defendants  in 
his  county  sufficient  to  satisfy  the  same,  the  officer  shall, 
upon  request  of  the  plaintiff,  his  agent  or  attorney,  sum- 
mon such  person  or  persons  as  the  plaintiff  may  direct, 
as  garnishees,  to  appear  before  the  court  or  justice  of  the 
peace  from  which  the  execution  issued.  If  before  a  court 
of  record,  the  summons  shall  be  made  returnable  and  be 
served  the  same  as  other  summonses  in  courts  of  record ; 
if  before  a  justice  of  the  peace,  the  summons  shall  be 
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made  returnable  within  the  same  time,  and  served  in  the 
same  manner,  as  ordinary  summons  issued  by  justice  of 
the  peace.  *  *  * "  It  is  to  be  observed  that  thia 
section  says  nothing  of  the  garnishment  of  municipal 
corporations,  unless  they  are  to~be  included  under  the 
general  term  of  persons.  The  question  presented  is,  Does 
this  section  admit  of  the  garnishment  of  a  municipal- 
corporation  on  execution  issuing  out  of  the  district  court, 
and  upon  a  judgment  rendered  in  that  court?  Standing 
alone,  the  general  terms  of  this  statute  would  not  be 
construed  to  admit  of  such  g^^rnishment,  under  the  doc- 
trine announced  in  Commissioners  v.  Bond,  supra.  Stat- 
utes, however,  are  to  be  construed  in  pari  materia,  and, 
as  by  the  code  provision  cited  the  writ  is  allowed  in  the 
district  court  against  municipal  corporations  prior  to 
judgment,  we  see  no  room  for  saying  it  should  not  be 
allowed  by  the  same  court  after  judgment,  under  the 
provisions  of  section  1551.  In  other  words,  the  general 
provisions  of  section  1551,  in  so  far  as  they  relate  to 
**  judgments  rendered  by  any  court  of  record,"  should  be 
construed  with  reference  to  and  in  harmony  with  the 
legislative  policy  declared  in  the  code  provision.  In  this 
view  the  judgment  of  the  court  below  was  authorized. 
Whether  this  same  section  1551,  in  so  far  as  it  relates  to 
judgments  rendered  by  justices  of  the  peace,  must  not 
also  be  construed  with  reference  to  and  in  harmony  with 
the  different  legislative  policy  indicated  in  section  2007  of 
the  Greneral  Statutes,  is  a  question  not  presented  by  the 
record  before  us. 
The  judgment  of  the  court  below  is  affirmed. 

Affirmed. 
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Lawn  v.  People. 

Under  the  Criminal  Code,  section  272  (Gen.  St.  1888,  §  960),  which  en- 
acts that  all  trials  for  criminal  offenses  shall  be  conducted  accord- 
ing to  the  common  law,  unless  otherwise  provided,  it  is  error  to 
try  a  defendant  for  a  misdemeanor  punishable  by  fine  and  im- 
prisonment in  jail,  in  the  absence  of  himself  and  attorney,  not- 
withstanding the  case  is  an  appeal  from  a  justice  of  the  peace,  and 
that  the  bond  in  such  case  is  for  the  payment  of  the  fine,  and  not 
for  the  appearance  of  the  defendant  before  the  appellate  court. 

Error  to  Criminal  Court  of  Arapahoe  County, 

The  plaintiff  in  error  was  convicted  of  petit  larceny 
before  a  justice  of  the  peace  of  Arapahoe  county,  and 
was  sentenced  to  imprisonment  in  the  county  jail  and  to 
pay  a  fine.  He  appealed  the  case  to  the  criminal  court 
of  said  county.  Afterwards,  on  September  5,  1884,  he 
appeared  there  with  his  attorney,  and  upon  his  consent 
the  court  ordered  the  said  case  set  for  trial  September 
12th.  Upon  that  day  the  plaintiff  in  error  failed  to  ^.p- 
pear,  either  in  person  or  by  attorney.  The  people's  at- 
torney being  present  and  ready  for  trial,  the  ca§e  was 
tried  to  a  jury,  in  the  absence  of-  the  plaintiff  in  error, 
whereupon  the  jury  returned  a  verdict  of  guilty.  After- 
wards plaintiff  in  error,  by  his  attorney,  came  and  filed 
a  motion  for  a  new  trial;  stating  therein,  as  reason  there- 
for, that  the  court  had  no  right  to  proceed  with  the  trial 
in  his  absence.  No  excuse,  however,  was  shown  for  such 
absence.  This  motion  was  denied,  and  the  court  ad- 
judged that  the  plaintiff  in  error  pay  a  fine  of  $100  and 
costs,  and  that  he  stand  committed  until  payment  thereof. 
The  case  comes  here  on  writ  of  error,  and  a  reversal  of 
this  judgment  is  asked  for  the  reason  stated  in  the  motion 
for  a  new  trial. 

Mr.  John  A.  Deweese,  for  plaintiff  in  error. 

Mr.  T.  H.  Thomas  and  Alvin  Marsh,  Attorney-Gfen- 
eral,  for  the  people. 
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Stallcup,  0.  Were  such  proceedings  and  judgment 
warranted?  By  sections  758,  759,  General  Statutes,  petit 
larceny  is  declared  to  be  a  misdemeanor,  and  triable  in  a 
justice's  court,  and  a  penalty  of  a  fine  or  imprisonment 
in  jail,  or  both,  upon  conviction,  is  provided.  By  sections 
1020,  2047,  Greneral  Statutes,  it  is  provided,  in  such  cases, 
that  upon  conviction  in  the  justice's  court  the  defendant 
may  have  an  appeal  to  the  criminal  court.  The  bond 
provided  for  such  appeals  is  conditioned,  not  for  the  ap- 
pearance of  the  accused,  but  for  the  payment  of  the 
fine.  We  have  no  statute  providing  for  the  trial  of  any 
offender  in  his  absence,  whether  the  offense  charged  be 
a  misdemeanor  or  of  other  grade;  while,  on  the  other 
hand,  section  272  of  our  Criminal  Code  provides  that  all 
trials  for  criminal  offenses  shall  be  conducted  according 
to  the  course  of  the  common  law,  except  where  a  dif- 
ferent mode  is  provided.  It  will  be  seen  that  imprison- 
ment was  of  the  penalty  provided  for  the  offense  charged. 
To  try  a  defendant  upon  such  a  charge  in  his  absence, 
and  in  the  absence  of  his  attorney,  we  think  is  contrary 
to  correct  principles,  and  is  not  permissible.  People  v. 
Winchell,  7  Cow.  525,  and  note;  1  Bish.  Crim.  Proc. 
(3d  ed.)  §§  268-270.  It  is  true,  the  appeal  bond  provided 
for  by  the  statute  is  not  such  as  to  secure  the  attendance 
of  the  accused  in  the  appellate  court,  but  this  is  matter 
for  the  legislature  to  correct.  The  defect  is  not  to  be 
supplied  by  the  abrogation,  by  this  court,  of  well-settled 
rules.     The  judgment  should  be  reversed. 

De  France,  C,  concurs.    Rising,  0.,  dissents. 

Pee  Curiam.  For  the  reasons  assigned  in  the  fore- 
going opinion  the  judgment  is  reversed  and  the  cause 

remanded. 

Reversed. 
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1.  Under  the  Code,  section  193,  which  providt^s  that  a  new  trial  may  be 
granted  "for  error  in  law  occurring  at  the  trial,  and  excepted  to 
by  the  party  making  the  application,"  and  section  414,  which  pro- 
vides that  **  exceptions  taken  to  opinions  or  decisions  of  the  district 
and  county  courts  overruling  ♦  *  *  motions  for  new  trials 
*  *  *  shall  be  allowed,  and  the  party  excepting  may  assign  for 
error  any  opinion  so  excepted  to,"  error  can  be  assigned  on  appeal 
upon  an  exception  to  the  overruling  of  a  motion  for  a  new  trial, 
based  upon  an  alleged  error  of  the  court  below  in  giving  an  in- 
struction to  which  an  exception  had  been  duly  taken. 

3.  Exemplary  damages  cannot  be  recovered  in  a  civil  action,  although 
the  tort  causing  the  injury  sued  for  is  wilful,  and  is  not  punishable 
criminally. 

Appeal  from  District  Court  of  Larimer  County. 

Messrs.  Teller  and  Orahood,  for  appellant. 

Mr.  E.  A.  Ballard,  for  appellee. 

Rising,  C.  The  plaintiff,  Yeager,  brought  this  action 
in  the  county  court  of  Larimer  county  against  the  appel- 
lant, as  defendant,  and  there  recovered  a  judgment.  The 
defendant  appealed  the  case  to  the  district  court  of  said 
county,  where  the  plaintiff  also  obtained  a  judgment, 
from  which  the  defendant  has  appealed  to  this  court.  At 
the  time  of  bringing  the  action  the  plaintiff  was  the 
owner  and  in  the  actual  possession  of  a  tract  of  land 
of  about  one  hundred  and  sixty  acres,  situate  in  said 
county  of  Larimer,  except  a  strip  thereof,  fifty  feet  in 
width,  which  he  had  previously  conveyed  to  the  de- 
fendant, to  be  used  as  a  right  of  way  for  its  railway. 
In  the  construction  of  defendant's  road-bed  excava- 
tions were  made  in,  and  soil  and  dirt  were  removed 
from,  plaintiff's  land,  and  some  portion  of  his  fences  was 
destroyed.  The  plaintiff  alleges  that  this  injury  was 
done  wilfully  and  maliciously  by  tlie  defendant,  through 
and  by  its  agent  and  servants.  There  was  some  evidence 
at  the  trial  tending  to  show  that  the  damage  done  to 
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plaintiff  in  this  respect  was  done  wilfully  and  knowingly 
and  in  disregard  of  his  rights. ,  The  district  court,  by 
consent  of  the  parties,  charged  the  jury  orally,  and,  in 
addition  to  other  propositions  contained  in  its  charge,  in- 
structed the  jury  that  if  they  found  from  the  evidence 
that  the  defendant  had  committed  the  trespasses  com- 
plained of,  and  further  found  that  it  had  done  so  wilfully 
and  maliciously,  they  might  award  exemplary  damages. 
The  defendant  excepted  to  that  part  of  the  charge  relat- 
ing to  exemplary  damages.  Whether  the  charge  of  the 
court  was  erroneous  in  this  particular  forms  the  princi- 
pal matter  of  conteation  in  this  court.  The  appellee  in- 
sists, however,  by  way  of  preliminary  objections,  that 
this  and  other  questions  discussed  by  appellant  are  not 
properly  raised,  and  that  they  cannot  be  heard  and  deter- 
mined by  this  court  in  consonance  with  its  rules  and 
practice.  The  grounds  of  the  motion  for  a  new  trial  in- 
terposed by  the  appellant  in  the  court  below  are  as  fol- 
lows: ^^ First,  that  the  court  erred  in  its  instructions  to 
the  jury,  in  that  the  jury  were  instructed  that  they 
might  find  exemplary  damages  in  this  case,  said  instruc- 
tions having  been  excepted  to  when  given;  second^  that 
the  evidence  was  insufficient  to  justify  the  verdict;  thirds 
that  the  said  verdict  is  contrary  to  the  law;  fourth,  that 
the  damages  in  said  verdict  are  excessive,  appearing  to 
have  been  found  under  the  influence  of  passion  or  preju- 
dice; fifth,  that  exemplary  damages  cannot  be  found 
under  the  pleadings  in  this  case."  The  assignment  of 
errors,  attached  to  the  transcript  of  record,  is  as  follows: 
^^  First.  The  court  erred  in  refusing  to  admit  proper  tes- 
timony offered  on  the  part  of  the  defendant  on  the  trial 
below.  Second.  The  court  erred  in  admitting  improper 
testimony  offered  on  the  part  of  the  plaintiff  on  the  trial 
below.  Third,  The  court  erred  in  admitting  incompe- 
tent, immaterial  and  irrelevant  testimony  of  J.  H. 
Yeager,  said  plaintiff,  as  to  conversations  with  one 
McCarthy,  not  shown  to  be  an  agent  or  representative  of 
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such  defendant.  Fourth.  The  court  erred  in  refusing  to 
instruct  the  jury,  on  the  request  of  said  defendant,  as 
follows:  '  The  court  further  instructs  the  jury  that  they 
cannot  find  exemplary  damages, — that  is,  damages  be- 
yond actual  pecuniary  loss, —  unless  they  believe  from 
the  evidence  that  plaintiff  has  actually  sustained  some 
injury,  other  than  pecuniary,  which  can  be  compensated 
by  such  pecuniary  damages.^  Fifth.  The  court  erred  in 
giving  the  following  instructions  to  the  jury:  [Here  fol- 
lows the  court's  charge  in  full.]  Sixth.  The  court  erred 
in  overruling  the  said  defendant's  motion  for  a  new  trial 
for  the  reasons  therein  set  forth.  Seventh.  The  court 
erred  in  giving  judgment  on  the  verdict  of  the  jury  in 
favor  of  the  plaintiff  and  against  the  defendant." 

The  main  question  raised  upon  this  appeal  relates  to 
the  ruling  of  the  court  in  instructing  the  jury  that  they 
might  award  exemplary  damages  in  the  following  lan- 
guage: **If  you  find  from  the  evidence  that  the  defend- 
ant's agents  or  servants  wilfully  and  intentionally  and 
purposely,  on  their  part,  went  outside  of  the  defendant's 
right  of  way  in  disregard  of  the  plaintiff's  rights,  and  in 
defiance  of  his  notice  and  protest  against  their  so  doing, 
you  may  find  that  it  was  done  maliciously,  and  in  such 
case  you  may  assess  exemplary  damages;  by  which  I 
mean  that  you  may  assess  some  reasonable  amount  in 
addition  to  the  pecuniary  damages  suffered  by  the  plaint- 
iff, which,  in  your  dispassionate  judgment,  will  properly 
vindicate  the  plaintiff's  rights  to  his  property,  and  the 
control  and  protection  thereof,  and  serve  as  a  warning 
and  resti^aint  upon  the  defendant  against  such  wilful  and 
malicious  disregard  of  the  plaintiff's  rights  to  protect 
and  control  his  own  property."  Error  is  assigned  upon 
this  ruling,  and  if  the  question  thereby  raised  is  so  pre- 
sented here  that  we  are,  by  statutory  provisions,  called 
upon  to  pass  upon  it,  or  are,  by  the  rules  and  practice  of 
this  court,  permitted  so  to  do,  then  the  determination  of 
this  question  will  render  the  consideration  of  other  errors 
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assigned  unnecessary,  and  we  need  not  consider  the  ruling 
of  the  court  refusing  to  give  an  instruction  asked  by  the 
defendant,  by  which  instruction  the  same  question  was 
presented  to  the  court. 

Counsel  for  appellee  interposes  objections  to  the  con- 
sideration of  this  question,  but  one  of  which  objections 
we  deem  it  necessary  to  notice.  In  the  argument  it  is 
assumed  by  counsel  for  appellee  that  the  exception  of 
defendant  to  the  charge  of  the  court  was  to  the  entire 
charge,  and  that  the  charge  contains  more  than  one  dis- 
tinct proposition;  and  he  contends  that  such  exception 
is  not  well  taken,  and  is  unavailing.  Upon  this  assump- 
tion, and  the  deduction  of  counsel  therefrom,  is  based  the 
objection  to  the  consideration  of  this  question  under  ap- 
peUant's  assignment  of  error  in  the  overruling  of  defend- 
ant's motion  for  a  new  trial,  and  this  is  the  only  ground  of 
objection  made  by  counsel  for  appellee  to  the  considera- 
tion of  this  question  under  said  assignment.  The  record 
does  not  sustain  the  assumption  of  counsel.  It  appears 
from  the  bill  of  exceptions  that  the  following  proceedings 
were  had  upon  the  conclusion  of  the  charge  to  the  jury; 
Mr.  Rhodes,  counsel  for  defendant,  saying:  **  If  the  court 
please,  we  want  to  note  an  exception  to  the  charge  with 
reference  to  the  exemplary  damages.  We  want  to  ex- 
cept to  the  charge  to  the  jury  in  regard  to  allowing 
exemplary  damages  —  Firsts  for  the  reason  that  the 
evidence  in  the  case  does  not  warrant  the  charges  as 
given;  and  second,  that  in  the  pleadings  that  are  filed  in 
the  case  there  is  no  claim  set  forth  for  any  damages 
aside  from  the  actual  trespass  committed,  and  no  spe- 
cial claim  for  any  exemplary  damages.  The  Court  Well, 
the  exceptions  are  allowed."  It  is  apparent  that,  at  the 
time  of  preparing  his  argument,  counsel  must  have 
overlooked  this  part  of  the  record,  for  the  exception  is 
clearly  not  open  to  the  objection  that  it  is  too  general, 
and  therefore  the  objection  of  counsel  to  the  considera- 
tion of  the  main  question,  under  the  sixth  assignment 
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of  error,  is  not  well  founded,  and  cannot  prevail  upon  the 
reasons  assigned,  and  we  might  now  proceed  to  the  con- 
sideration of  such  main  question  but  for  the  suggestion 
of  the  further  objection  to  such  consideration  that  error 
cannot  be  assigned  in  this  court  upon  an  exception  to  the 
overruling  of  a  motion  for  a  new  trial  when  the  ground 
of  such  motion  is  alleged  error  of  the  court  in  giving  an 
instruction,  to  which  instruction  an  exception  had  been 
duly  taken.  We  think  that  this  view  is  opposed  to  the 
express  provisions  of  the  statute.  Section  193  of  the 
code  provides  that  a  new  trial  may  bo  granted  on  the 
application  of  the  party  aggrieved,  "  for  error  in  law  oc- 
curring at  the  trial,  and  excepted  to  by  the  party  making 
the  application;  "  and  sections  194  and  195  provide  how 
such  application  for  a  new  trial  shall  be  made.  Section 
414  of  the  code  is  as  follows:  **  Exceptions  taken  to 
opinions  or  decisions  of  the  district  and  county  courts 
overruling  motions  in  arrest  of  judgments,  motions  for 
new  trials,  for  continuance  of  causes,  and  in  sustaining 
motions  for  nonsuit,  shall  be  allowed,  and  the  party  ex- 
cepting may  assign  for  error  any  opinion  so  excepted  to." 
The  first  step  to  be  taken  to  secure  a  review  of  the  ruling 
of  the  court,  made  in  the  progress  of  the  trial,  is  to  save 
an  exception  to  such  ruling  at  the  time  it  is  made.  The 
steps  to  be  taken  thereafter  have  nothing  to  do  with  the 
saving  of  an  exception  to  the  ruling.  After  the  party 
aggrieved  has,  by  his  exception,  obtained  the  right  to 
have  the  ruling  reviewed,  he  may  proceed  to  avail  him- 
self of  such  right  by  making  such  ruling  a  ground  for  a 
motion  for  a  new  trial,  and  to  the  overruling  of  such 
motion  he  can  take  an  exception,  and  upon  such  excep- 
tion he  can  assign  error  in  this  court.  These  steps  hav- 
ing been  taken,  the  ruling  of  the  court  upon  the  motion 
for  a  new  trial  is  properly  before  the  court  for  review, 
and  the  court,  in  reviewing  this  ruling,  must  necessarily 
review  the  grounds  for  new  trial  embraced  in  the  motion ; 
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or  he  may  assign  such  ruling  for  error  without  having 
first  moved  for  a  new  trial  on  the  ground  of  such  rul- 
ing. 

Did  the  court  err  in  instructing  the  jury  in  relation  to 
the  awarding  of  exemplary  damages.  The  jury  were 
instructed  that,  if  they  found  certain  facts  from  the  evi- 
dence, they  might  assess  such  damages  against  the 
defendant,  in  addition  to  the  pecuniary  damages  sus- 
tained by  the  plaintiff,  as  would  serve  as  a  warning  and 
restraint  upon  the  defendant.  That  these  damages, 
which  were  to  serve  as  a  warning  and  restraint,  were  to 
be  so  assessed  as  a  punishment,  is  apparent  from  the 
language  used,  as  well  as  from  the  fact  that  the  court  in- 
structed the  jury  that  exemplary  damages  and  punitive 
damages  were  the  same.  The  question  whether  damages 
can  be  i-ecovered,  as  a  punishment  in  civil  cases,  has  been 
much  discussed  by  courts  and  by  law  writers,  and  it  has 
been  so  fully  treated  by  this  court  in  Murphy  v.  Hobbs, 
7  Colo.  541,  that  we  do  not  feel  called  upon  to  enter  upon 
the  further  discussion  of  the  reasons  assigned  for  and 
against  the  allowance  of  such  damages.  It  is  true  that 
the  case  of  Murphy  v.  Hobbs  was  determined  upon  the 
application  of  the  rule  that,  in  civil  actions,  where  the 
injuries  complained  of  are  the  result  of  a  tort  which  con- 
stitutes an  offense  under  the  criminal  law,  exemplary 
damages  as  a  punishment  or  example  cannot  be  awarded; 
but  the  reasoning  of  that  case  is  applicable  to  the  question 
here  presented,  and,  as  we  think,  is  decisive  of  it.  The 
rule  of  compensation  is  sufficient  to  give  the  injured 
party  all  that  he  is  entitled  to,  and  to  go  beyond  that, 
and  usui*p  the  powers  of  the  state  in  the  infliction  of  pun- 
ishment, may  well  be  challenged  as  a  "  sin  against  sound 
judicial  principle; "  a  sin  which  cannot  be  made  to  stand 
for  the  right  by  an  adherence  to  it. 

The  court  erred  m  giving  the  instruction  complained 
of,  and  we  cannot  say  that  the  defendant  could  not 
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have  been  injured  thereby.     The  judgment  should  be  re- 
versed. 

Stallcup,  C,  concurs.    De  France,  C,  dissents. 

Per  Curiam.     For  the  reasons  assigned  in  the  fore- 
going opinion  the  judgment  is  reversed  and  the  cause 

remanded. 

Reversed. 


Breeze,  County  Treasurer,  v.  Haley. 

1.  In  an  action  to  enjoin  the  collection  of  taxes  alleged  to  have  been 

illegally  assessed,  the  fact  that  the  validity  of  the  taxes  in  ques- 
tion had  been  fully  adjudicated  in  a  prior  suit  between  the  same 
parties,  involving  the  same  issues  as  the  second  suit,  is  a  complete 
defense. 

2.  Such  defense  does  not  constitute  new  malter,  and  may  properly  be 

set  up  by  answer,  although  the  complaint  in  the  second  suit  sets 
up  some  additional  grounds  for  relief,  when  such  grounds  existed 
at  the  time  of  the  former  suit,  and  it  is  not  alleged  that  they  were 
then  unknown  to  the  plaintiff. 

3.  When  the  valid  portion  of  a  tax  can  be  easily  distinguished  from  the 

portion  alleged  to  be  invalid,  and  it  has  been  neither  paid  nor  ten- 
dered, the  collection  of  the  tax  will  not  be  enjoined  pending  a  liti- 
gation which  is  to  determine  the  validity  of  the  disputed  portion. 

4.  Where,  on  the  hearing  of  a  motion  by  defendant  to  dissolve  an  in- 

junction, the  record  recites  that  plaintiff  objected  to  the  setting  up 
of  new  or  affirmative  matter,  and  authorities  were  read  by  plaintiff 
showing  such  to  be  the  law,  and  the  defendant,  by  counsel,  said  he 
supposed  such  t6  be  the  law,  upon  the  authorities  read,  such  rec- 
ord does  not  amount  to  an  agreement  by  counsel  that  the  defense 
set  up  by  the  answer  should  not  be  considered,  and  does  not  bind 
the  supreme  court,  on  appeal,  to  disregard  such  defense  in  deter- 
mining the  case 

Appeal  from  District  Court  of  Pitkin  County. 

This  is  the  same  cause  'of  action  which  was  brought 
before  this  court  on  appeal  from  the  district  court  of 
Clear  Creek  county,  and  decided  at  the  April  term,  1887 
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(10  Colo.  5),  the  partieg  also  being  the  same.    The  appel- 
lee, Haley,  was  the  complainant  below  in  both  cases; 
the  subject-matter  of  his   complaint  being  the  illegal 
assessment  and  levy  of  taxes  against  his  property,  real 
and  personal,  in  Routt  county,  for  the  year  1884,  and 
seeking  injunctive  relief  in  both  cases  to  restrain  the 
appellant,  the  county  treasurer  of  Routt  county,  from 
enforcing  the  collection  of  said  taxes.     In  the  original 
complaint  it  was  charged  that  he  was  assessed  for  more 
land  and  personal  property  than  he  owned  in  said  county; 
that  the  aggregate  valuation  was  too  great,  making  him 
liable  for  an  amount  of  taxes  greatly  in  excess  of  his  due 
portion  thereof.     Other  charges  in  the  bill  were  that  said 
assessor  knowingly  and  wilfully  omitted  to  list  and  assess 
other  property,  in  said  county,  for  the  purpose  of  increas- 
ing the  taxes  of  said  Haley,  and  making  them  greater  than 
his  just  share  thereof  would  otherwise  be;  that  no  tax  list 
had  ever  been  left  with  him  or  his  agent  by  the  said  as- 
sessor, to  enable  him  to  make  out  a  list  of  his  taxable  prop- 
erty with  the  correct  valuation  thereof;  that  the  county 
clerk  never  gave  any  notice  of  the  meeting  of  the  board  of 
county  commissioners  to  act  as  a  board  of  equalization  in 
the  year  1884;  that  the  board  held  no  such  meeting  for 
that  year;  that  as  soon  as  the  petitioner  learned  the  incor- 
rect and  unjust  assessment  of  his  property,  he  took  steps 
to  have  the  same  corrected,  by  filing  with  the  county 
commissioners  an  application  for  the  purpose,  which  was 
ignored  and  not  acted  upon  by  the  board  of  equalization; 
that  he  was  unjustly  charged  with  the  sum  of  $4,248.59 
upon  his  property  in  said  county  for  said  year  1884,  but 
on  account  of  being  charged  with  more  property  than  he 
had  in  said  county,  and  on  account  of  onxitting  property 
of  other  persons  liable  to  taxation  from  assessment,  he 
does  not  know  what  the  amount  of  his  just  taxes  are; 
that  he  has  always  been  able  and  willing  to  pay  the  just 
amount.     The  complaint  charges,  further,  that  the  said 
Breeze,  treasurer,  was  then  about  to  make  distraint  and 
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sale  of  the  plaintiff's  cattle  and  personal  property  to 
enforce  payment  of  wsaid  sum  of  $4,248.59  tax. 

The  prayer  of  the  complaint  is  that  said  county  treas- 
urer be  restrained  by  injunction  from  making  distress 
and  sale  of  the  said  cattle,  horses  and  other  property  of 
the  plaintiff;  and  that  if  he  had  already  made  distress, 
that  he  be  restrained  from  proceeding  any  further  therein, 
and  from  making  sale  or  other  disposition  of  the  personal 
property  until  the  further  order  of  the  court,  from  tak- 
ing  any  further  steps  to  collect  the  taxes  aforesaid,  and 
that  on  final  hearing  the  injunction  be  made  perpetual; 
and  for  such  other  and  further  relief  as  equity  and  good 
conscience  may  require.  A  temporary  injunction,  in  ac- 
cordance with  the  prayer  of  the  biU,  was  granted  Decem- 
ber?, 1886. 

Subsequently,  on  July  1,  1887,  said  Haley  filed  in  the 
district  court  of  Pitkin  county  the  complaint  in  the  pres- 
ent case,  praying  injunctive  relief  against  the  collection 
of  the  same  taxes,  and  that  the  same  officer,  the  appel- 
lant herein,  be  restrained  from  selling  his  cattle  and 
property  to  satisfy  said  taxes.  The  same  objections  are 
therein  alleged, —  that  he  was  assessed  for  more  property 
than  he  owned  in  Routt  county,  that  the  valuation  was 
too  great,  and  that  the  assessment  and  levy  of  the  taxes 
upon  his  property  were  invalid  for  various  reasons  al- 
leged, some  of  which  had  not  been  stated  in  the  com- 
plaint filed  in  the  former  action.  He  also  averred  other 
items  of  damage  which  would  result  to  him  from  a  sale 
of  his  cattle,  and  other  alleged  equities  than  those  pre- 
viously mentioned.  This  complaint  omits  to  mention 
several  facts  stated  in  the  former  complaint,  as  the 
quantity  and  value  of  land,  and  the  number  and  value  of 
horses  and  cattle  owned  by  him  in  Routt  county  in  the 
year  1884.  The  only  relief  prayed  in  this  bill  is  that  the 
appellant  and  his  deputies,  etc.,  be  temporarily  restrained' 
from  distraining  and  selling  any  of  his  stock  for  the  sat- 
isfaction of  said  taxes.  Upon  the  filing  of  this  bill  an 
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injunction  was  ordered  to  issue  according  to  the  prayer 
thereof.  The  appellant  answered  July  25th,  averring, 
among  other  things,  that  the  validity  of  the  taxes  com- 
plained of  had  been  fully  adjudicated  and  established  in 
a  prior  suit  between  the  same  parties,  involving  the  same 
issues  mentioned  in  the  injunction  suit  instituted  in  the 
district  court  of  Clear  Creek  county,  setting  out  the  com- 
plaint filed  therein  by  said  Haley,  the  steps  taken  therein, 
the  judgment  of  this  court  sustaining  the  validity  of  the 
assessment,  and  interposing  the  former  adjudication  as  a 
complete  bar  to  this  action.  Upon  the  filing  of  this 
answer  appellant  moved  to  dissolve  the  temporary  in- 
junction. This  motion  was  heard  by  the  district  judge  at 
chambers  on  the  27th  day  of  July,  upon  the  pleadings  and 
proofs  of  the  respective  parties,  and  denied,  from  which 
order  denying  the  application  to  dissolve,  this  appeal  is 
prosecuted.     The  other  facts  are  stated  in  the  opinion. 

Messrs.  J.  M.  Breeze,  D.  E.  Parks  and  H.  E.  John- 
S0N,v  for  appellant. 

» 

Messi-s.   W.  T.   Hughes,  J.  A.   Coretbr,  T.  D.  W. 

Yonley,  Paiterson  and  Thomas  and  L.  C.  Rockwell, 

for  appellee. 

Beck,  C.  J.  The  record  discloses  that  the  appellee, 
Haley,  has  instituted  and  prosecuted  two  injunction  suits 
against  the  appellant  for  the  accomplishment  of  the  same 
purpose,  to  wit,  to  prevent  him  from  enforcing,  as  county 
treasurer  of  Routt  county,  the  collection  of  taxes  assessed 
against  the  personal  property  of  the  appellee  thei^in  for 
the  year  1884,  by  distraint  and  sale  of  a  portion  of  the 
same.  The  first  suit  was  brought  and  prosecuted  in  the 
district  court  of  Clear  Creek  county,  and  the  present  ac- 
tion in  the  district  court  of  Pitkin  county.  The  com- 
plaint in  the  former  case  stated  substantially  the  same 
grounds  for  enjoining  the  collection  of  these  taxes  as  that 
filed  in  the  latter  case;  the  principal  ground  being  the  in- 
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validity  of  the  assessment.  Additional  grounds  for  equi- 
table relief  are  alleged  in  the  present  complaint,  but  they 
all  existed  at  the  time  of  the  former  action,  and  it  is  not 
even  alleged  that  they  were  unknown  to  the  appellee  at 
the  time  the  original  suit  was  pending. 

The  doctrine  of  the  authorities  is  that,  when  a  com- 
plainant in  equity  brings  his  suit,  he  must  present  to  the 
court  all  the  grounds  then  existing  for  its  support.  He 
is  not  at  liberty  to  present  a  portion  of  the  grounds  upon 
which  his  claim  for  equitable  relief  depends  in  one  suit, 
and,  if  that  fail,  to  present  the  rest  in  another  action. 
The  former  adjudication  is  held  to  be  conclusive,  in  a  sub- 
sequent proceeding  between  the  same  parties,  as  to  every 
matter  properly  involved,  and  which  might  have  been 
raised  and  determined  in  it.  Ruegger  v.  Railroad  Co.  103 
m.  456;  Kurtz  v.  Carr,  105  Ind.  574;  Stark  v.  Starr,  94 
U.  S.  477.  A  copy  of  the  complaint  filed  by  said  Haley 
in  the  former  suit  was  set  out  in  the  answer  in  this  cause, 
showing  the  identity  of  the  causes  of  action,  of  the  relief 
sought,  of  the  parties,  and  that  they  prosecuted  and  de- 
fended in  the  same  character;  and  it  is  therein  averred 
that  this  court,  by  its  opinion  and  judgment  of  April  30, 
1887,  pronounced  in  that  case,  held  the  said  assessment 
to  be  valid,  and  that  the  injunction  proceedings  could  not 
be  maintained,  which  former  adjudication  is  alleged  to  be 
a  complete  bar  to  the  present  action.  This  answer  stands 
untraversed,  and  the  fact,  therefore,  of  a  former  adjudi- 
cation of  the  same  subject-matter  between  the  same  par- 
ties is  decisive,  not  only  of  this  appeal,  but  of  this  action. 
It  appears  from  the  record  that  there  was  a  full  and  com- 
plete adjudication  in  the  original  suit  of  the  validity  of 
these  taxes,  and  that  the  authority  of  the  appellant,  as 
treasurer  of  Routt  county,  to  enforce  their  collection,  was 
therein  sustained.  There  was  therefore  no  warrant  of 
law  for  granting  this  second  injunction  to  restrain  him 
from  the  performance  of  that  duty. 

The  point  so  strongly  insisted  upon  by  counsel  for  ap- 
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pellee,  that  the  subject-matter  of  the  original  injunction 
proceedings,  and  the  judgment  of  this  court  therein,  could 
not  be  legally  interposed  as  an  estoppel  to  this  second 
suit,  for  the  reason  that  the  same  constituted  new  matter, 
and  was  therefore  inadmissible  under  the  rules  of  chan- 
cery practice,  is  without  merit  and  untenable.  The 
authorities  cited  in  support  of  the  proposition  announce 
no  such  doctrine.  They  refer  rather  to  cases  'where  the 
new  matter  is  not  responsive  to  the  allegations  of  the 
bill,  and  to  new  matter  which  is  alleged  by  way  of  con- 
fession and  avoidance;  as  where  the  alleged  equities  are 
admitted,  but  other  facts  are  interposed  by  way  of  de- 
fense thereto. 

The  plea  of  res  judicata  filed  herein  is  responsive  to  the 
complaint.  It  concedes  no  equities  whatever  in  the  alle- 
gations of  the  complaint,  but  is  an  unequivocal  denial  of 
all  the  propositions  upon  which  the  complainant's  equities 
rest.  In  effect,  it  is  a  denial  of  the  equities  set  up  both 
in  this  and  in  the  former  complaint,  and  it  alleges  that 
the  whole  subject-matter  thereof  was  adjudicated  in  the 
former  action,  wherein  it  was  finally  determined  that  the 
complainant  was  not  entitled  to  equitable  or  injunctive 
relief.  This  plea,  untraversed,  leaves  nothing  for  the 
court  to  try.  The  equities  of  the  complaint  are  not  only 
denied,  but  disproved,  leaving  nothing  for  the  injunction 
to  rest  upon.  2  High,  Inj.  tit.  *' Dissolution,"  §§  1467- 
1474,  1586,  and  authorities  cited. 

We  have  adverted  to  the  fact  that  the  present  com- 
plaint contains  averments  of  equities  not  stated  in  the 
original  complaint,  and  that  it  omits  facts  which  were 
stated  therein;  also  that  these  additional  equities  existed 
at  the  time  of  the  filing  of  the  former  complaint,  and 
that  there  is  no  averment  that  they  were  then  unknown 
to  the  complainant.  It  is  well  settled  that  the  same  sub- 
ject-matter cannot  be  relitigated  and  redetermined  by 
thus  essentially  varying  the  manner  of  stating  the  cause 
of  action.     If,  by  omitting  a  portion  of  the  grounds  of 
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action  from  the  first  complaint,  and  a  portion  of  the  facts 
from  the  second,  an  estoppel  could  be  avoided,  the  result 
would  be  attained,  not  upon  the  legal  ground  that  the 
subject-matter  of  the  second  suit  had  not  been  adjudi- 
cated in  the  former  suit,  but  through  the  ingenuity  of 
counsel  in  so  drafting  the  pleadings  as  to  avoid  the  legal 
effect  of  the  former  adjudication.  Causes  of  action 
might  be  thus  split  up  and  prosecuted  in  fragments, — 
part  at  one  time  and  part  at  another  time, — if  such  prac- 
tice were  permissible;  and  the  doctrine  of  res  judicata 
would  not  only  be  nullified,  but  litigation  would  become 
endless.  City  of  Denver  v.  Lohensteiriy  3  Colo.  216;  Stark 
V,  Starry  supra,  487;  1  High,  Inj.  §  39.  The  court  below 
erred,  therefore,  in  granting  the  second  injunction.  This 
error  may  readily  have  occurred,  under  the  circumstances, 
the  a  pplication  being  made  to  a  different  court.  But  when 
its  attention  was  called  to  the  prior  proceedings  (includ- 
ing the  judgment  of  this  court  upon  the  hearing  of  the 
motion  to  dissolve)  by  the  answer  of  the  appellant  and 
the  proofs  offered,  the  injunction  should  have  been 
promptly  dissolved.  The  proceedings  had  in  the  original 
suit  did  not  constitute  new  matter,  in  the  legal  sense  of 
that  term  as  applicable  to  proceedings  of  this  nature,  and 
were  admissible  under  chapter  7  of  the  Code  of  Civil 
Procedure,  title  "  Injunctions."  as  well  as  under  the  rules 
of  chanceiy  practice,  and  gave  the  judge  in  vacation 
ample  authority  to  dispose  of  the  application  as  effectu- 
ally, in  accordance  with  the  principles  of  law,  as  he 
might  have  done  in  term.  All  the  equities  now  claimed 
existed  at  the  institution  of  the  original  suit,  and  the 
county  treasurer  was  only  proceeding  to  perform  the 
same  duty  from  the  execution  of  which  he  had  been  pre- 
viously restrained  when  the  bill  was  filed  in  the  present 
case.  There  was  no  new  cause  of  action,  and  the  appel- 
lant was  not  entitled  to  bring  a  new  suit  for  the  same 
purpose  involved  in  the  former  proceeding.     City  of  Den- 
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ver  V.  LohensteiUy  supra;  1  High,  Inj.  §§  39,  40;  Stark  v. 
SlarVy  stipra. 

If  it  were  necessary  to  consider  the  case  further,  it  is 
clear  that  the  appellee  has  not  now,  and  never  had,  any 
standing  in  a  court  of  equity  concerning  the  assessment 
complained, of.  This  is  shown  by  the  admissions  con- 
tained in  his  original  complaint  respecting  the  property 
owned  by  him  in  Eoutt  county  in  1884,  the  values  of  the 
same,  and  by  his  failure  to  aver,  in  either  complaint,  a 
tender  of  the  taxes  due  according  to  his  own  admissions. 
In  his  original  complaint  he  charged  that  he  had  been 
assessed,  as  the  owner  of  nine  hundred  and  sixty  acres 
of  land  in  Routt  county,  at  a  valuation  of  $3, 880,  whereas 
he  owned  but  six  hundred  and  forty  acres,  the  value 
thereof  being  $1,920;  that  he  was  assessed  for  one  hun- 
dred and  sixty-five  horses,  valued  at  $6, 845,  and  owned 
but  one  hundred  and  forty-one,  their  value  being  $4,935; 
and  that  he  was  assessed  for  eight  thousand  two  hundred 
head  of  cattle,  valued  at  $163,000,  but  owned  only  six 
thousand  three  hundred,  their  value  being  $120,000.  He 
further  charged  that  this  excess  in  the  valuation  of  his 
property  aggregated  about  $40,000,  and  made  him  liable 
for  about  $1,000  more  than  his  ratable  portion  of  the 
taxes  of  said  county  for  the  year  1884. 

Before  a  party  is  entitled  to  equitable  relief  against  an 
exc^essive  tax,  he  must  pay  what  he  concedes  to  be  due. 
The  authorities  hold  that  he  who  would  have  equity  must 
do  equity;  and  when  the  valid  portion  of  a  tax  can  be 
easily  distinguished  from  the  portion  alleged  to  be  in- 
valid, and  it  has  not  been  paid  or  tendered,  injunctive 
relief  will  be  denied.  The  collection  of  the  legal  portion 
of  a  tax,  which  is  generally  the  greater  portion  thereof, 
as  appears  to  be  true  in  the  present  instance  from  the 
admissions  just  cited  from  the  appellee's  original  com- 
plaint, will  not  be  restrained  pending  a  litigation,  in  order 
to  determine  the  validity  of  the  disputed  portion.     High, 
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Inj.  §  363;  2  Desty,  Tax'n,  657;  Bank  v.  Kimball,  103 
U.  S.  732;  Rowe  v.  Peabody,  102  Ind.  198;  Wilson  t\ 
Longendyke,  32  Kan.  267. 

It  appears  from  the  supplemental  transcript  filed  by 
the  appellee  that  a  demurrer  to  the  appellant's  answer 
to  the  complaint  in  the  present  case  was  filed  by  the  ap- 
pellee prior  to  the  hearing  of  the  motion  to  dissolve  the 
injunction.  It  does  not  api)ear  from  the  record  whether 
this  demurrer  was  disposed  of  or  not,  or  whether  its  ex- 
istence was  known  at  the  time  of  the  hearing  to  either 
the  court  or  to  appellant's  counsel.  Months  after  the 
record  had  been  filed  in  this  court,  counsel  for  the  ap- 
pellee procured  to  be  executed  by  the  judge  of  the  court 
below  a  supplemental  bill  of  exceptions;  but  it,  like  the 
rest  of  the  record,  is  silent  as  to  any  action  on  the  de- 
murrer, or  any  objection  to  proceeding  with  the  hearing 
of  the  motion  to  dissolve  the  injunction. 

While  we  are  not  call^  upon  to  notice  this  pleading 
in  the  condition  of  the  record  described,  we  hold  that  the 
answer  is  suflBcient,  in  form  and  substance,  to  waiTant 
the  dissolution  of  the  injunction;  and  as  the  only  relief 
prayBd  for  in  this  case  is  a  temporary  injunction  to  re- 
strain the  appellant,  as  treasurer  of  Routt  county,  from 
proceeding  to  enforce  the  payment  of  said  taxes,  the 
order  denying  the  motion  to  dissolve  the  injunction  will 
be  reversed  and  the  cause  remanded,  with  directions  to 

dismiss  the  complaint. 

Beverse(^. 

ON  REHEARING. 

Elbert,  J.  In  view  of  the  gravity  of  the  complaint 
made  in  the  petition  for  rehearing,  I  liave  examined  the 
record,  not  only  in  this  case,  but  the  record  in  the  former 
case,  decided  at  the  April  term,  1887  (10  Colo.  5),  the 
decision  therein  being  also  the  subject  of  criticism  in 
the  petition  for  rehearing.  I  have  done  this  with  the 
view  of  seeing  whether,  in  the  pressure  of  business,  any 
substantial  fact  had  been  overlooked,  or  substantial  in- 
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justice  done  in  either  case.  The  grounds  of  the  decision 
rendered  in  April  are  plain  and  simple  and  cannot  be 
questioned.  The  plaintiff  failed  to  return  to  the  assessor 
a  list  of  his  taxable  property,  as  required  by  statute,  and 
his  property  was  listed  by  the  assessor,  as  was  his  duly 
under  the  statute.  If  he  was  assessed  too  high^  or  for 
too  much  property,  it  was  his  duty  to  apply  to  the  boai-d 
of  equalization  for  correction  of  these  errors,  which  he- 
failed  to  do  either  of  his  own  accord  or  at  the  repeated 
solicitation  of  the  board  of  county  commissioners.  Having 
neglected  all  the  means  and  modes  provided  by  the  stat- 
utes for  the  correction  of  errors  in  his  assessment,  he 
cannot  correct  them  by  an  appeal  to  the  chancery  juris- 
diction of  the  courts.  And  to  these  plain  propositions 
the  opinion  cites  abundant  and  well-considered  authori 
ties.  It  was  further  urged  in  that  case  that  the  assessor 
did  not  complete  the  plaintiff's  assessment  list  within  the 
time  prescribed  by  statute,  and  it  was  therefore  without 
validity.  It  was  held,  however,  that  this  was  not  fatal, 
and  that  there  was  a  sufficient  compliance  with  the  stat- 
ute. Upon  the  authority  cited  I  have  no  doubt  about  tBe 
correctness  of  this  conclusion. 

In  his  petition  for  rehearing  in  that  case,  counsel  for 
the  appellee  urged  that  the  objection  to  the  assessment 
''chiefly  relied  upon"  was  that  it  was  made  by  the  as- 
sessor ''  in  the  presence  of  and  under  the  directions  of  the 
board. "  There  was  nothing  to  prevent  the  assessor  from 
making  out  his  list  in  the  presence  of  the  county  com- 
missioners, or  any  one  else,  nor  did  the  record  disclose 
any  proper  or  sufficient  evidence  that  it  was  made  under 
the  directions  of  the  board,  for  which  reason  it  was  not 
considered  a  good  ground  for  rehearing. 

Our  decision  in  that  case  should  have  ended  this  litiga- 
tion. The  plaintiflf's  counsel,  however,  drafted  another 
bill  substantially  the  same  as  the  bill  in  the  former  case, 
went  to  another  county  and  to  another  judge,  and  asked 
for  a  temporary  injunction  substantially  upon  the  same 
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grounds  and  for  the  same  reasons  as  set  forth  in  his 
former  bill.  An  injunction  was  granted,  the  defendant 
appeared  and  answered,  first  travei"sing  the  allegations 
of  the  bill,  and  for  further  answer  set  up  the  fact  that 
another  suit  was  pending  in  the  same  cause  of  action  in 
which  a  decision  of  this  court  had  been  rendered,  and 
moved  to  dissolve  the  injunction.  iTpon  the  hearing  of 
the  motion  to  dissolve  he  offered  in  evidence,  inter  alia, 
the  summons  and  the  complaint  in  the  former  suit,  and 
the  opinion  of  this  court,  which  the  court  refused  to  con- 
sider. This  was  error,  and  upon  this  question  there  can 
be  no  doubt.  The  proceedings  in  the  original  suit  did 
not  constitute  new  matter,  and  were  a  complete  defense 
to  the  action. 

It  is  insisted  by  counsel  that  there  was  an  agreement 
between  counsel,  in  the  presence  of  the  court,  upon  the 
hearing  of  this  motion,  that  the  answer  of  what  is  termed 
"  new  matter  "  should  not  be  considered  by  the  court, 
and  it  was  made  a  ground  of  serious  complaint  that  we 
have  annulled  the  agreement  of  parties  in  this  respect. 
In  support  of  the  proposition  that  there  was  an  agree- 
ment of  this  kind  by  counsel,  we  are  cited  to  the  supple- 
mental record  filed  by  the  appellee,  which  recites,  among 
other  things,  as  follows:  '•  It  is  now  ordered,  considered 
and  adjudged  that  the  bill  of  exceptions  in  this  cause  be 
amended,  and  made  to  show  that,  at  the  beginning  of 
the  hearing  upon  the  motion  made  by  defendant  to  dis- 
solve the  injunction,  the  plaintiff  Haley,  by  counsel,  ob- 
jected to  any  hearing  or  introduction  of  evidence,  or  any 
consideration  of  pleas  of  uqw  and  afiirmative  matter  set 
up  and  pleaded  in  the  answer  filed  in  this  cause,  and  au- 
thorities were  read  by  plaintiff  showing  such  to  be  the 
law,  and  the  defendant,  by  counsel,  said  he  supposed 
such  to.  be  the  law,  upon  the  authorities  read;  where- 
fore, after  argument  by  plaintiff's  counsel,  the  judge  held 
that  the  pleas  of  new  and  affirmative  matter  should  not 
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be  heard,  gone  into  or  considered  at  this  hearing  in  vaca- 
tion, and  that  no  evidence  now  offered  or  introduced 
would  be  considered  as  applicable  to  the  pleas  of  new 
affirmative  matter  at  this  hearing;  and  also  that  the 
plaintiff  objected  to  the  introduction  of  all  evidence  of- 
fered to  prove  any  matter  contained  in  the  pleas  of  new 
and  affirmative  matter."  Much  of  this  is  strange  matter 
for  a  bill  of  exceptions,  and  we  are  surprised  that  it  is 
seriously  urged  that  it  constitutes  an  agreement  between 
counsel,  upon  the  hearing  of  the  motion  to  dissolve  the 
injunction,  that  the  pleas  of  what  is  called  new  matter 
should  not  be  considered.  Plaintiff's  counsel  read  au- 
thorities to  the  effect  that  such  and  such  was  the  law, 
and  defendant's  counsel  said  he  supposed  such  to  be  the 
law,  upon  the  authorities  read.  It  is  sufficient  to  say 
that  it  is  not  competent  for  counsel  to  stipulate  as  to 
what  the  law  is  so  as  to  bind  this  court.  As  a  matter  of 
fact,  they  do  not  appear  to  have  stipulated  in  the  court 
below,  as  the  record  shows  that  they  did  offer  to  prove 
the  pendency  of  the  former  suit;  but  the  court  refused  to 
consider  the  evidence  on  the  ground  that  it  was  new 
matter,  and  an  exception  was  taken  thereto,  which  was 
made  the  basis  of  an  assignment  of  errors.  The  plea  of 
a  suit  pending  was  not  new  matter,  as  held  in  the  opin- 
ion of  Chief  Justice  Beck,  and  the  court  below  erred  in 
treating  it  as  new  matter;  and,  had  the  counsel  below 
entered  into  a  written  stipulation  that  it  was  new  matter, 
which  could  not  be  considered  on  an  application  to  dis- 
solve art  injunction,  it  would  not  have  bound  this  or  any 
other  court. 

We  do  not  care  to  restate  the  grounds  of  our  decision. 
They  are  stated  clearly  and  definitely  in  the  opinion  de- 
livered by  the  chief  justice,  and  are  abundantly  supported 
by  the  authorities  which  he  cites.  The  whole  proceed- 
ing in  this  case  appears  to  us  to  be  an  unwarranted  at- 
tempt to  have  matters  re-adjudicated  which  have  already 
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been  decided  against  the  plaintiff,  and  to  further  harass 
the  authorities  of  the  county,  and  delay  the  collection  of 
its  revenue.    The  petition  for  rehearing  is  denied. 

Rehearing  denied. 
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Parker  v.  Cochrane  et  al. 

1.  In  an  action  on  a  contract,  a  counter-claim  against  plaintiff's  hus- 
band, who  was  not  a  party  to  ttie  suit,  pleaded  in  the  answer  after 
a  general  denial,  should  be  stricken  out  as  irrelevant,  being  in  legal 
effect  merely  a  denial  that  plaintiff  is  tlie  party  in  interest  in  the 
suit,  which  was  already  at  issue  under  the  general  denial. 

3.  In  an  action  for  the  purchase  money  of  chattels  purchased  by 
defendants  of  plaintiff's  husband,  as  her  agent,  plaintiff  having 
shown  her  ownership  of  the  chattels,  and  her  right  to  recover  the 
purchase  price,  and  defendants  merely  proving  that  the  fact  of  the 
agency  was  not  disclosed  to  them  at  the  time  of  the  sale,  a  judg- 
ment for  defendant  is  erroneous. 

3.  In  an  action  on  a  contract,  evidence  is  not  admissible,  under  a  gen- 
eral denial,  to  establish  a  counter-claim  against  plaintiff's  husband, 
who  is  not  a  party  to  the  suit,  such  counter-claim  against  the 
husband  having  been  stricken  out  of  the  answer  as  irrelevant. 

Error  to  District  Court  of  Fremont  County. 

The  amended  complaint  alleges  "that  on,  to  wit,  the 
Ist  day  of  July,  A.  D.  1882,  the  defendants  became  and 
were  indebted  to  plaintiff  in  the  sum  of  $520  for  and  on 
account  of  certain  chattels;  that  is  to  say,  twenty- six 
head  of  cattle  of  the  price  and  value  of  $20  for  each  one 
thereof,  bargained  and  sold,  and  then  delivered,  by  the 
plaintiff  to  and  for  the  defendants,  at  the  instance  and 
request  of  the  defendants;  that  for  said  cattle  the  said 
defendants,  upon  said  delivery  thereof,  became  and  were 
and  are  liable  to  pay  the  plaintiff  the  price  of  $20  for 
each  head  thereof,  together  with  lawful  interest  thereon 
from  and  after  said  July  1,  A.  D.  1882,  for  that  said  price 
and  aggregate  sum  was  due  at  the  date  last  aforesaid, 
and  was  then  payable  from  the  defendants  unto  the 
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plaintiff;  and  that  the  defendants  have  not  paid  the  said 
aggregate  sum,  $520,  nor  any  part  thereof;  nor  have  they 
paid  any  of  said  interest;  but  the  same  is  due,  and  re- 
mains wholly  unpaid  to  the  plaintiff.  Demand  of  judg- 
ment for  said  $520,  and  lawful  interest  thereon  from 
July  1,  A.  D.  18S2,  the  same  being  on  January  1,  1884, 
$598,  and  for  lawful  interest  on  said  $520  from  January  1, 
1884,  till  judgment  herein,  and  for  costs,  and  all  relief 
proper  herein."  The  answer  denies  each  and  every  alle- 
gation of  the  complaint,  and  for  a  second  defense  al- 
leges: **That  on  or  about  December  1,  1881,  they  made  a 
contract  in  writing  with  one  W.  C.  Parker,  as  follows, 
to  wit: 

"*  Canon  City,  Colo.,  December  1,  1881. 

*^*By  this  contract,  made  this  1st  day  of  December, 
1881,  W.  C.  Parker  agrees  to  sell  and  deliver  to  Cochrane 
&  Dowiing  all  cattle  branded  on  left-side  hip  or  shoulder; 
also  a  few  branded  J  on  side  or  hip;  also  a  few  branded 
P,  hip  or  side,  the  said  cattle  being  now  ranched  on  Wil- 
son gulch,  near  Durango,  La  Platte  county,  Colo.,  at 
the  rate  of  $20  per  head,  less  $200  on  the  whole  lot. 
Cattle  to  be  delivered  on  or  before  July  1, 1882.  No  cattle 
to  be  sold  or  disposed  of  to  any  other  party  than  Coch- 
rane &  Dowling  between  this  date  and  time  of  delivery. 
Cochrane  &  Dowling  agree  to  receive  and  pay  for  above- 
described  cattle  at  the  rate  of  $20  per  head,  less  $200  on 
the  whole  lot;  they  also  agree  to  furnish  men  to  hold 
the  cattle  as  fast  as  rounded  up,  and  to  hold  them  till 
final  delivery.  Cochrane  &  Dowling  have  privilege  of 
taking  out  what  beef  they  may  see  fit,  up  to  the  time  of 
delivery,  on  payment  for  them  at  $20  per  head.  Cattle 
to  be  delivered  on  road  to  Pagosa  Springs,  ten  miles  from 
O'Niel's  ranch,  or  at  the  Parker  ranch  on  Wilson  gulch. 
Received  check  for  $2,000  on  account  of  above  contract. 

'''W.  C.  Parker, 
"*  Cochrane  &  DowMNG. 

"^Witness:  Sam'l  S.  Lendholm.' 
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*^  That  by  the  terms  of  said  contract  said  W.  C.  Parker 
was  bound  to  deliver  to  defendants  all  the  cattle  he,  the 
said  Parker,  then  had  or  owned,  Tvhich  were  branded  as 
therein  set  forth,  and  to  deliver  the  same  at  the  times 
and  places  therein  stated,  and  for  the  prices  therein, 
stated.  That  at  that  time  said  W.  C.  Parker  had  and 
owned  cattle  near  Durango,  branded  with  said  brand,  to 
the  number  of  seven  hundred  head,  all  of  which  were  by 
said  contract  sold  to  defendants,  and  thereby  became  the 
pi'operty  of  the  defendants,  and  said  W.  0.  Parker 
thereby  became  bound  to  deliver  the  same  at  the  times 
and  places  aforesaid.  That  said  W.  C.  Parker  failed  and 
refused  to  perform  his  part  of  said  contract  in  this,  that 
up  to  June  30,  1882,  he  delivered  but  five  hundred  and 
twenty-one  of  the  said  cattle.  That  on  June  30,  1882, 
said  W.  C.  Parker  did  deliver  twenty-six  head  more  of 
said  cattle,  and  never  any  more,  and  defendants  have 
never  received  any  other  thereof  from  any  source  what- 
ever; that  defendants  fully  did  and  performed  all  required 
of  them  by  said  contract,  and  paid  $2,000,  as  stated 
therein.  That  said  W.  C.  Parker  represented  to  defend- 
ants, at  the  time  of  making  said  contract,  that  he  was 
then  the  owner  of  said  cattle  branded  as  therein  described, 
and  there  were  as  many  as  seven  hundred.  That  defend- 
ants believed  and  relied  upon  its  truth.  That  said  W.  C. 
Parker  retained,  and  failed  and  refused  to  deliver,  about 
two  hundred  of  said  cattle  branded  as  in  said  contract  de- 
scribed, and  .which,  by  the  terms  of  his  said  contract,  he 
was  bound  to  deliver  to  defendants  at  the  time  and  places 
therein  stated,  and  still  holds  and  refuses  to  deliver  the 
same,  though  the  defendants  are  now  and  have  at  all 
times  been  able,  ready  and  willing  to  pay  and  perform  as 
provided  in  said  contract,  and  have  often  requested  per- 
formance from  said  W.  C.  Parker.  Defendants  have  paid 
on  said  contract  $10,220.  That  the  price  and  vd,lue  of 
cattle  advanced  considerable  soon  after  making  said  con- 
tract.    That  there  was  a  large  margin  of  profit  to  them 
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in  the  said  purchase,  had  all  the  same  been  delivered,  to 
the  amount  of  at  least  $5  per  head.  That  on  this  account 
did  said  W.  C.  Parker  refuse  to  perform  his  said  con- 
tract, and  now,  in  this  action,  is  colluding  and  conniTing 
with  plaintiff  to  defeat  the  rights  of  defendants  provided 
by  said  contract,  so  that  defendants  have  been  damaged 
in  the  sum  of  $1,000  by  reason  of  said  W.  C.  Parker's 
failure  to  carry  out  his  part  of  said  contract.  And  these 
facts  are  now  get  forth  for  that  said  last  bunch  of  said 
cattle  delivered  under  said  contract  correspond  in  value 
to  the  demand  of  plaintiff  herein;  and  defendants  are  in- 
formed and  believe  that  this  said  plaintiff  is  the  wife  of 
said  W.  C.  Parker,  and  believe  that  the  said  W.  C. 
Parker  is  the  real  party  hereto,  and  brings  this  action  in 
the  name  of  his  said  wife  with  the  hope  and  for  the 
purpose  of  defeating  defendants  in  their  rights  in  said 
contract  set  out.  Wherefore  defendants  ask  that  this 
action  be  dismissed,  and  for  judgment  for  costs,  and  for 
such  other  relief  as  they  may  be  entitled  to  in  the  prem- 
ises." This  second  defense  was,  on  motion,  stricken  out. 
Trial  to  the  court,  and  judgment  for  the  defendants. 
Writ  of  error  to  the  supreme  court. 

Messrs.  John  W.  Blackburn  and  Samuel  P.  Dale,  for 
plaintiff  in  error. 

Messrs.  Stallcup  and  Shapfroth,  for  defendants  in 
error. 

Elbert,  J.  It  is  difficult  to  treat  the  second  defense 
interposed  by  the  defendants'  answer  as  anything  more 
than  a  plea  that  the  plaintiff  is  not  the  real  party  in  in- 
terest. In  this  view  the  answer  is  bad.  The  same  issue 
is  presented  by  the  allegations  of  the  complaint  and  the 
answer  traversing  them.  Under  the  issues  thus  made  it 
was  competent  for  the  defendants  to  show  that  W.  C. 
Parker,  and  not  the  plaintiff,  was  the  real  owner.  Bliss, 
Code  PI.  §  327  et  seq.    The  written  contract  with  W.  C. 
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Parker  set  up  and  alleged  in  this  defense,  its  breach,  and 
the  damages  resulting  therefrom,  is  irrelevant  matter 
without  the  further  allegations  that  W.  C.  Parker,  in 
making  the  contract,  acted  as  the  agent  of  the  plaintiff, 
and  that  the  twenty-six  head  of  cattle  mentioned  in  the 
plaintiff's  complaint  were  part  of  the  cattliB  so  contracted 
for,  and  were  delivered  under  and  in  pursuance  of  this 
contract.  These  allegations  would  have  made  the  de- 
fendants' claim  for  damages  a  good  counter-claim  against 
the  plaintiff.  If  the  agency  of  the  husband  was  not  dis- 
closed to  the  defendants  it  did  not  affect  the  right  of 
the  plaintiff  to  sue  in  her  own  name  for  the  purchase 
price.  Story,  Ag.  §  417  et  seq.  If  the  agent  failed  to 
comply  with  the  terms  of  the  contract  of  sale  it  was  the 
failure  of  the  principal,  and  any  damages  resulting  there- 
from to  the  defendants  could  have  been  recouped  under 
proper  pleadings.  Id.  §  419  et  seq.,  452;  Ewell's  Evans, 
Ag.  *440.  There  are  no  sufficient  allegations,  however, 
in  this  defense  to  justify  the  application  of  these  princi- 
ples, and,  as  we  have  said,  the  whole  matter,  as  it  stands 
pleaded,  is  irrelevant,  and  constitutes  no  good  defense  or 
counter-claim  to  the  plaintiff's  action.  Code,  ch.  4,  §  62. 
In  this  connection  it  is  to  be  observed  that  the  answer 
does  not  ask  to  be  allowed  damages  as  a  counter-claim, 
but  that  the  complaint  be  dismissed.  The  theory  of  the 
defense  appears  to  have  been  that  W.  C.  Parker,  and  not 
the  plaintiff,  was  the  real  party  in  interest,  and  upon  this 
issue  they  relied.  This  was  but  a  traverse  of  what  was 
already  in  issue,  and  was  properly  stricken  out  by  the 
court.  The  action  of  the  court  in  this  respect  is  not  as- 
signed as  error,  but  we  have  discussed  it  in  view  of  a 
new  trial,  and  for  the  purpose  of  showing  more  clearly 
the  errors  for  which  the  judgment  of  the  court  below 
must  be  reversed.  Having  stricken  out  the  second  de- 
fense, the  traverse  of  the  allegations  of  the  complaint 
constituted  the  only  issue  remaining  to  be  tried.  Under 
these  issues  it  was  not  competent  for  the  defendants  to 
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give  evidence  of  a  counter-claim,  and  all  the  evidence, 
therefore,  which  was  admitted  for  the  purpose  of  show- 
ing that  the  defendants  had  sustained  damages  by  reason 
of  the  failure  of  W.  C.  Parker  to  comply  with  the  terms 
of  the  contract,  was  improperly  admitted.  In  this  re- 
spect the  courfc  erred.  Upon  the  evidence  properly  admit- 
ted, and  pertinent  to  the  issues  to  be  tried  by  the  court, 
we  are  at  a  loss  to  account  for  its  finding  and  judgment. 
The  testimony  offered  by  the  plaintiff  showed  her  own- 
ership of  the  cattle,  and  her  right  to  recover  the  pur- 
chase price.  Upon  these  points  we  do  not  find  any 
conflict  of  testimony.  The  testimony  of  the  defendants 
only  goes  to  the  fact  that  the  agency  was  not  disclosed 
to  the  defendants  at  the  time  of  the'  sale  or  thereafter; 
but  this,  as  we  have  said,  did  not  affect  the  right  of  the 
plaintiff  to  sue  and  recover  in  her  own  name.  On  the 
pleadings  and  the  evidence  we  are  of  the  opinion  that  the 
court  erred  in  rendering  judgment  for  the  defendants. 
The  judgment  of  the  court  below  is  reversed  and  the. 

cause  remanded  for  further  proceedings. 

Beversed. 


St.  Onge  v.  Day. 

1.  One  who  files  a  pre-emption  claim  upon  government  land,  and  after- 

wards proves  up  and  gets  the  receiver's  receipt,  is  vested  with  title 
thereto,  which  title  relates  back  to  the  date  of  filing,  from  which 
time  he  can  recover  against  a  person  using  or  trespassing  upon  said 
land. 

2.  The  owner  of  land  through  which  a  railway  company  has  the  right 

of  way,  actually  in  use  for  railway  purposes,  cannot  himself  use 
such  right  of  way,  or  recover  for  trespasses  committed  thereon  by 
others ;  the  railway  company  being  entitled  to  the  exclusive  use 
thereof. 

Appeal  from  District  Court  of  Chaffee  County. 

This  was  an  action  against  appellant  by  appellee  for 
the  use  and  occupation  or  rental  value  of  certain  land 
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from  Noveraber  29,  1881,  to  the  commencement  of  the 
action,  being  twenty-eight  months,  which  was  alleged  to 
be  of  the  value  of  $25  per  month;  and  for  trees  and 
fences,  of  the  value  of  about  $70,  alleged  to  have  been 
taken  by  appellant  from  the  land.  In  the  year  1879  the 
land  was  a  part  of  the  public  domain  and  unoccupied, 
except  a  right  of  way  for  the  Denver,  South  Park  & 
Pacific  Eail way  thereon,  two  hundred  feet  in  width,  which 
had  been  granted  by  congress  for  said  railway  purposes, 
and  which  had  been  and  then  was  accordingly  occupied 
and  used  for  railway  purposes.  In  that  year  appellant 
went  upon  the  land,  and  occupied  about  two  acres  thereof 
with  wood-piles,  charcoal  kilns  and  cabins;  a  portion  of 
the  same  being  on  the  said  right  of  way.  Afterwards 
appellee  made  a  pre-emption,  filing  upon  the  quarter  sec- 
tion containing  this  land  so  occupied,  and  from  which 
the  said  trees  and  fences  were  charged  to  have  been  taken. 
July  29,  1882,  appellee  proved  up,  paid  and  obtained  re- 
ceiver's receipt  or  certificate  for  the  land,  in  which  the 
said  right  of  way  was  excepted  and  reserved.  Subsequent 
to  appellee's  filing,  appellant  also  filed  upon  the  same 
quarter,  and  contested,  in  the  land  office,  appellee's  right 
to  the  said  quarter.  There  was  some  conflict  in  the  evi- 
dence about  the  cutting  of  the  trees  and  taking  of  the 
fences;  the  question  being  whether  the  parties  cutting 
and  taking  the  same  were  acting  for  appellant  and  in  his 
behalf.  It  also  appears  from  the  evidence  that  there  had 
been  some  talk  of  a  compromise  between  the  parties,  and 
there  was  the  testimony  of  two  witnesses  that  appellant 
had  promised  to  pay  rent  for  the  land  so  occupied  if  ap- 
pellee obtained  receiver's  receipt.  However,  appellant  in 
his  testimony  denied  the  same.  And  there  was  testi- 
mony showing  the  rental  value  of  the  premises  occupied 
as  aforesaid,  and  what  portion  thereof  was  of  the  rail- 
way right  of  way.  The  charge  to  the  jury  was  as  fol- 
lows: *'(1)  The  receiver's  receipt  is  sufficient  to  vest  title 

in  plaintiff  to  the  land  described  therein,  and  this  title 
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commenced  at  the  time  plaintiff  first  filed  on  the  land  in 
the  land  office,  claiming  it  as  a  pre-emption,  and  it  is  im- 
material for  what  purpose  said  land  was  filed  on.  (2)  If 
the  jury  believe  from  the  evidence  that  defendant  used 
and  occupied  any  portion  of  the  lands  described  in  said 
receipt,  or  destroyed  any  fences  thereon,  or  caused  or 
directed  to  be  cut  or  destroyed  any  trees  growing  thereon, 
then  they  should  assess  plaintiff's  damages  at  such  sum 
as  the  use  and  occupancy  of  such  part  of  such  premises 
were  reasonably  worth  for  the  time  occupied,  and  also 
such  sum  as  the  trees  so  cut  or  used,  and  the  fence  so 
destroyed,  were  reasonably  worth.  (3)  The  plaintiff  is 
entitled  to  recover,  as  aforesaid,  for  such  use  by  defend- 
ant since  the  filing  of  his  pre-emption  claim,  and  also  for 
such  damage,  aforesaid,  as  accrued  since  that  time,  but 
not  for  use  had  or  damages  done  before  such  fiHng. 
(4)  Form  of  verdict:  The  jury,  after  finding  and  assess- 
ing plaintiff's  damages  under  the  instructions  heretofore 
given,  will  answer  the  following  question:  What  dam- 
ages is  plaintiff  entitled  to  recover  under  the  instructions 
and  evidence,  without  allowing  him  anything  for  use  and 
occupancy  of  any  portion  of  the  premises  included  in 
said  right  of  way,  being  one  hundred  feet  on  each  side 
of  central  line  of  railway?"  The  jury  found  for  the 
plaintiff,  excluding  railway  right  of  way,  in  the  sum  of 
$210,  and,  including  the  same,  in  the  sum  of  $560,  and 
the  court  gave  judgment  for  $560. 

Messrs.  Hartenstein  and  Sindunger,  for  appellant. 

Messrs.  H.  W.  Hobson  and  Milton  G.  Cage,  for  ap- 
pellee. 

Stallcup,  C.  It  is  argued  here  for  appellant  that  the 
court  erred  in  the  charge  to  the  jury,  and  erred  in  includ- 
ing in  the  judgment  recovery  for  the  use  of  the  railway 
right  of  way.  Having  entered  the  land  and  received  the 
receiver's  certificate,  the  title  of  appellee  related  back  to 
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the  date  of  his  filing,  and  he  had  his  action  of  trespass 
for  any  injury  done  his  land  in  the  meantime,  or  he 
could  waive  the  trespass  and  sue  and  recover  for  use  and 
occupation  and  the  value  of  the  timber  cut  and  fences 
taken  in  the  meantime.  There  was  therefore  no  error  in 
the  instructions.  The  court  erred  in  including  in  the 
judgment  the  value  of  the  use  and  occupation  of  the 
railway  right  of  way.  The  appellee  had  no  right  to  oc- 
cupy this  right  of  way  with  wood-piles,  coal-kilns  and 
habitations.  Neither  could  any  one  else  so  occupy  it  by 
right  from  him.  It  follows  that  appellee  had  no  right  of 
recovery  for  such  occupation  of  this  right  of  way."  Upon 
this  question,  however,  the  authorities  are  not  in  entire 
harmony.  A  right  of  way  for  railway  purposes,  in  its 
use,  is  necessarily  more  exclusive  than  a  right  of  way  of 
one  farmer  over  the  premises  of  his  neighbor,  or  of  the 
public  in  a  highway.  A  grant  of  a  certain  nuniber  of 
feet  over  land  for  a  right  of  way  for  railway  purposes  in 
the  nature  of  things  excludes  other  uses  thereof,  for  the 
reason  that  other  uses  thereof  cannot  with  safety  be 
made  adjustable  therewith.  According  to  the  conception 
of  congress  (sec.  1,  ch.  152,  Supp.  E.  S.),  this  right  of 
way  was  necessary,  at  least  expedient  and  proper,  for 
railway  purposes,  and  was  accordingly  granted.  In  view 
of  the  great  care  and  caution  necessary  to  prevent  fatal 
and  destructive  accidents  in  the  operation  of  railways,  a 
high  degree  of  care  and  caution  is  required  of  those  who 
control  and  operate  the  railways.  In  many  of  the  states 
they  are  required  to  inclose  such  right  of  way  with 
fences,  so  as  to  prevent  the  occupation  thereof  by  any- 
thing else  liable  to  cause  accident  or  injury;  and  it  must 
be  apparent  that  such  requirement  is  promotive  of  safety 
in  the  operation  of  railways.  Where  the  railway  right 
of  way  crosses  other  ways,  there  a  double  use  is  neces- 
sary, and  there  extraordinary  care  is  required;  and  yet 
fatal  collisions  and  accidents  still  occur  at  such  places  by 
reason  of  such  additional  use.     A  railway  right  of  way, 
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as  a  general  rule,  necessarily  carries  with  it  an  exclusive 
right  for  railway  purposes,  and  necessarily  excludes  righ: 
in  the  owner  of  the  fee  to  occupy  the  same  with  wood- 
piles, coal-kilns,  and  the  like.  The  character  of  the  oc- 
cupation of  the  right  of  way,  as  stated,  being  conceded, 
it  follows,  as  matter  of  law,  that  such  occupation  of  the 
railway  right  of  way  was  a  trespass  thereon,  and  un- 
warranted in  reason  and  by  the  better  authority.  Rail- 
way  Co.  V.  Ward,  4  Colo.  30;  Railroad  Co,  v.  Potter, 
42  Vt.  265,  274;  Mills,  Em.  Dom.  §§  208-210.  Where  the 
reason  of  the  general  rule  announced  does  not  exist,  the 
rule  of  exclusive  use  for  the  railway  does  not  apply,  as 
in  cases  of  a  passage  provided  under  the  railway  track 
for  the  use  of  the  owner  of  the  fee  in  passing  to  and  from 
his  lands,  lying  upon  either  side  of  the  railway,  when 
such  passage  thereunder  is  arranged  so  that,  in  such  use 
of  such  passage,  no  conflict  or  interference  with  the  use 
for  railway  purposes  can  occur.  Railway  Co.  v.  Allen, 
22  Kan.  285,  293,  294.  It  should  not  be  inferi-ed  from 
what  has  been  said  that  the  railway  company  has  the 
right  to  burden  the  property  with  any  other  or  different 
use  than  that  for  which  it  was  granted  or  acquired. 

The  judgment  should  be  reversed  and  the  case  re- 
manded, with  instructions  to  enter  judgment  according; 
to  the  finding,  excluding  the  railway  right  of  way. 

EisiNG,  C,  concurs. 

De  FrancEj  0.  I  concur  in  the  conclusion  to  reverse, 
but  dissent  from  the  direction  to  enter  judgment  against 
appellant,  and  from  the  principle  announced  on  the  first 
branch  of  the  case. 

Per  Curiam.  For  the  reasons  assigned  in  the  forego- 
ing opinion  the  judgment  is  reversed  and  the  cause  re- 
manded to  the  district  court,  with  instructions  to  enter 
judgment  for  the  appellee,  on  the  finding  of  the  jury,  for 
the  sum  of  $210;  the  appellant  to  recover  his  costs  in 
this  court.  .  Reversed. 
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In  re  Election  op  District  Judges. 

1.  The  constitution  of  Colorado,  article  6,  section  12,  provides  that  dis- 

trict judges  shall  be  elected  for  a  term  of  six  years.  Section  15 
provides  that  the  terms  of  all  district  judges  shall  expire  on  the 
same  day.  Section  29,  providing  for  vacancies,  authorizes  those 
elected  to  hold  their  office  for  the  unexpired  term.  Section  14,  as 
it  stood  in  1878,  provided  for  an  increase  in  the  number  of  districts 
and  judges  not  oftener  than  once  in  six  years.  By  the  amendment 
of  1886  such  increase  can  be  made  at  any  legislative  session,  and 
such  an  increase  was  made  in  1887.  Held  that,  in  order  to  cause 
the  expiration  of  all  terms  on  the  same  day,  the  provision  of  sec- 
tion 12  is  to  be  considered  as  so  far  modified  that  the  judges  of  new 
districts,  and  additional  judges  of  old  districts,  hold  only  until  the 
next  regular  election  of  judges. 

2.  The  term  **  vacancy  "  applies  to  an  existing  office  without  an  in- 

cumbent, although  the  office  has  never  before  been  filled. 

Opinion  rendered  purauant  to  the  following  request  of 
the  governor* 
To  the  Honorable  Judges  of  the  Supreme  Court: 

Gentlemen  —  By  section  3  qt  a  constitutional  amend- 
ment adopted  November  2,  1886,  it  is  provided  that  the 
supreme  court  shall  give  its  opinion  upon  important 
questions,  upon  solemn  occasions,  when  required  by  the 
governor.  The  general  assembly,  by  an  act  approved 
thereof  March  24,  1887,  divided  the  state  into  nine  judi- 
cial districts.  In  accordance  with  the  power  given  it  by 
section  12  of  the  amendment  to  the  constitution  adopted 
November  2,  1886,  the  county  of  Arapahoe  constitutes 
the  second  judicial  district,  and  by  section  15  of  the 
aforesaid  act  said  Arapahoe  county  became  entitled  to 
,  two  judges.  By  section  9  of  said  act  the  counties  of 
Boulder,  Weld,  Larimer  and  Logan  constitute  the  eighth 
judicial  district;  and  by  section  10  the  counties  of  Pitkin, 
Garfield,  Grant  and  Routt  constitute  the  ninth  judicial 
distnct.  At  the  last  general  election  a  judge  was  elected 
in  each  of  said  districts,  and  each  of  said  judges  now 
claims  that  he  is  entitled  to  hold  the  office  for  the  term 
of  six  years  by  virtue  of  his  election.     I  have  been  re- 
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quested  by  the  secretary  of  state,  upon  whom  are  de- 
volved certain  duties  under  general  section  1168,  page  414, 
Genqj-al  Statutes,  in  regard  to  notice  of  election,  to  exer- 
cise my  prerogative  and  request  of  the  supreme  court  an 
opinion  in  the  premises.  The  question  submitted,  there- 
fore, is:  **For  what  length  of  time  were  the  judges  of 
these  three  districts  elected? "  And  to  the  end  of  remov- 
ing all  doubt  in  the  premises  at  as  early  a  date  as  possible, 
in  the  interest  of  the  public  good,  you  are  respectfully 
requested  to  give  such  an  opinion  at  your  earliest  con- 
venience. Truly  yours, 

Alva  Adams,  Governor. 

Elbert,  J.  Prior  to  the  act  of  March,  1887,  refen-ed 
to,  the  state  was  divided  into  seven  judicial  districts. 
The  act  of  1887  increased  the  number  of  districts  to  nine, 
and  the  eighth  and  ninth  districts  referred- to  were  new 
districts,  in  which  there  was  no  district  judge,  and  for 
which  the  governor  was  authorized,  under  the  provisions 
of  the  act,  to  appoint  a  judge,  as  in  case  of  a  vacancy, 
who  should  hold  his  oflBce  until  the  next  general  election, 
and  until  his  successor  was  elected  and  qualified.  For 
each  of  these  new  districts  a  judge  was  elected  at  the  last 
general  election,  and  the  claim  they  make  presents  the 
question  whether  the}^  hold  for  a  full  term  of  six  years 
or  for  a  fractional  or  unexpired  term  ending  at  the  time 
fixed  by  law  for  all  the  terms  of  district  judges  to  expire. 
The  question  is  not  without  difficulty,  and  must  be  deter- 
mined by  a  consideration  of  a  number  of  provisions  con- 
tained in  article  6  of  the  constitution,  wherein  the  f  ramers 
of  that  instrument  outlined  a  general  judicial  system  for 
the  state.  As  originally  adopted,  article  6  of  the  consti- 
tution provided,  inter  alia,  (1)  by  section  12,  that  the 
term  of  office  of  district  judges  should  be  for  six  years; 
(2)  by  section  15,  that  the  term  of  office  of  all  judges  of 
the  district  court  elected  in  the  several  districts  through- 
out the  state  should  expire  on  the  same  day.    The  legis- 
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lature  of  1877,  the  first  which  assembled  under  the  con- 
stitution, provided  that  at  the  general  election  in  1882, 
and  every  six  years  thereafter,  there  should  be  elected  in 
each  judicial  district  one  judge  of  the  district  court. 
Sec.  1157,  Gren.  St.  It  was  also  provided  that  the  reg- 
ular term  of  office  of  all  state,  district  and  county  officers, 
and  of  the  judges  of  the  supreme  court,  should  com- 
mence on  the  second  Tuesday  of  January  next  after  their 
election,  except  as  otherwise  provided  by  law.  Gen. 
Laws,  §  936.  This  secured  the  uniformity  in  the  com- 
mencement, duration  and  termination  of  the  terms  of 
office  of  district  judges  which  the  constitutional  pro- 
visions cited  contemplated.  Having  prescribed  the  two 
foregoing  rules  respecting  the  duration  of  term  and  the 
end  of  term  of  district  judges  as  permanent  rules  regu- 
lating the  district  system,  it  became  necessary  for  the 
framers  of  the  constitution  to  provide  for  certain  con- 
tingencies that  were  liable  to  interrupt  the  regular  work- 
ing of  the  system  which  they  had  established.  Among 
the  contingencies  foreseen  and  provided  for  was  (1)  the 
contingency  of  vacancies  in  judicial  offices;  (2)  the  con- 
tingency of  a  demand  for  an  increased  number  of  judicial 
districts.  To  meet  the  first  contingency  they  adopted 
section  29  of  article  6,  as  follows:  **  Sec.  29.  All  officers 
provided  for  in  this  article,  excepting  judges  of  the  su- 
preme court,  shall,  respectively,  reside  in  the  district, 
county,  precinct,  city  or  town  for  which  they  may  be 
elected  or  appointed.  Vacancies  in  elective  offices  shall 
be  filled  by  election;  but,  when  the  unexpired  term  does 
not  exceed  one  year,  the  vacancy  shall  be  filled  by  ap- 
pointment, as  follows:  Of  judges  of  the  supreme  and 
district  courts,  by  the  governor;  of  district  attorneys,  by 
the  judge  of  the  court  to  which  the  office  appertains; 
and  of  all  other  judicial  offices,  by  the  board  of  county 
commissioners  of  the  county  where  the  vacancy  occurs." 
To  meet  the  second  contingency  they  adopted  section  14 
of  article  6,  as  follows:  "Sec.  14.  The  general  assembly 
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may,  after  the  year  1880  (whenever  two-thirds  of  the 
members  of  each  house  shall  concur  therein),  but  not 
of tener  than  once  in  six  years,  increase  the  number  of 
the  judicial  districts  and  the  judges  thereof.  Such  dis- 
tricts shall  be  formed  of  compact  territory,  and  bounded 
by  county  lines,  but  such  increase  or  change  in  the 
boundaries  of  a  district  shall  not  work  the  removal  of 
any  judge  from  his  office  during  the  term  for  which  he 
shall  have  been  elected  or  appointed.'*  It  is  clear,  under 
the  provisions  of  section  29  as  originally  adopted,  that, 
in  case  of  a  vacancy  and  an  election  to  fill  it,  the  election 
would  be  for  an  unexpired  term.  Such  is  the  express 
language  of  the  section.  The  first  legislature,  however, 
submitted  for  adoption  an  amendment  to  section  29  of 
this  article,  which  was  adopted  in  1878,  and  which  pro- 
videSy  inter  alia,  that  **the  judges  of  the  supreme,  dis- 
trict and  county  courts  appointed  [to  fill  vacancies]  under 
the  provisions  of  this  section  shall  hold  office  until  the 
next  general  election,  and  until  their  successors  elected 
thereat  shall  be  duly  qualified."  The  section,  as  amended, 
does  not  use  the  phrase  "  unexpired  term,''  possibly  and 
presumably  for  the  plain  reason  that  it  would  not  always 
express  the  fact;  as,  for  instance,  when  the  "next  gen- 
eral election  "  was  not  for  the  year  fixed  by  law  for  the 
election  of  judges  of  the  district  court  in  all  the  districts. 
In  such  case  the  term  of  the  appointee  of  the  governor 
to  fill  the  vacancy  would  cover  the  unexpired  term,  and 
the  successor  would  be  elected,  not  for  an  unexpired 
term,  but  for  a  full  term.  The  section  must  be  taken  as 
having  been  framed  and  adopted  with  reference  to  the 
general  and  permanent  provisions  of  sections  12  and  15 
of  the  same  article,  and  must  be  construed  in  harmony 
with  them,  to  the  end  that  all  of  the  provisions  of  the 
article  shall  be  operative.  This  requires  us  to  hold  that 
section  29  contemplates  an  election  for  an  unexpired  term 
when  one  exists.  Thus  construed,  there  is  no  difficulty 
in  harmonizing  the  various  provisions  of  article  6  of  the 
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constitution  as  they  stood  amended  in  1878.  With  the 
power  to  increase  the  number  of  judicial  districts  exer- 
cised but  once  in  six  years,  under  the  provisions  of  sec- 
tion 14  as  it  then  stood,  there  was  no  diflSculty  in  con- 
forming hterally  to  the  requirements  both  of  section  12 
and  section  15  of  the  article.  For  every  new  district 
established,  the  constitution  created  the  office  of  district 
judge  with  a  term  for  six  years.  In  case  of  an  increase 
of  judicial  districts,  judges  for  the  new  as  well  as  the  old 
districts  would  be  elected  at  the  same  general  election 
and  in  the  same  year,  for  like  terms  of  six  years,  which 
would  expire  at  the  same  time. 

It  remains  to  consider  what  change,  if  any,  has  been 
introduced  by  the  amendments  to  this  article  of  the  con- 
stitution, adopted  November  2,  1886.  We  find  that  sec- 
tion 12,  as  amended,  makes  no  change  in  the  six-year 
period.  Acts  1887,  p.  483.  Section  15  stands  as  origi- 
nally adopted,  and  requires  that  the  terms  of  all  district 
judges  throughout  the  state  shall  all  expire  upon  the 
same  day.  Section  29  stands  as  amended  and  adopted  in 
1878,  and  must  be  construed  now,  as  before,  with  refer- 
ence to  all  of  the  provisions  of  the  article,  to  the  end 
that  all  may  be  made  harmonious  and  operative.  A  ma- 
terial change,  however,  was  made  in  section  14  of  the 
article.  This  section,  as  amended,  lodges  with  the  gen- 
eral assembly  the  power  to  increase  or  diminish  the  num- 
ber of  judges  for  any  district,  and  the  power  to  increase 
the  number  of  judicial  districts  and  the  judges  therefor. 
Under  the  section  as  it  originally  stood,  the  power  could 
not  be  exercised  "  of tener  than  once*  in  six  years."  As 
amended,  the  power  is  general,  and  may  be  exercised  at 
any  legislative. session.  In  pui*suance  of  its  provisions, 
the  general  assembly  passed  the  act  of  March  24,  1887, 
dividing  the  state  into  nine  districts.  The  result  is  that, 
under  the  act  of  1887  referred  to,  there  has  been  a  judge 
elected  for  every  new  district  established  by  the  act  for 
either  a  full  term  of  six  years  or  a  fractional  term  of  less 
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than  six  years.  If  the  first,  then  the  terms  of  all  the 
district  judges  throughout  the  state  will  not  expire  at 
the  same  timej  and  the  rule  prescribed  by  the  fifteenth 
section  is  not  satisfied.  If  the  last,  then  these  judges 
have  been  elected  for  a  term  less  than  six  years,  and  the 
rule  prescribed  by  section  12  is  not  satisfied.  It  is  plain 
to  see  that  no  legislation,  under  the  amended  section, 
can  be  made  to  literally  comply  with  the  requirements 
both  of  sections  12  and  15,  unless  it  should  concur  in 
point  of  time  with  the  year  when  judges  for  all  the  dis- 
tricts throughout  the  state  are  to  be  elected.  The  plain 
results  which  necessarily  flow  from  the  change  made  in 
the  section  must  be  accepted  as  having  been  foreseen  and 
understood  by  its  f ramers,  and  one  of  two  purposes  must 
have  existed.  It  was  the  intention  either  (1)  to  abandon 
the  rule  prescribed  by  section  15,  that  the  terms  of  office 
of  all  district  judges  should  expire  at  the  same  time,  and 
leave  all  terms  full  terms  expiring  at  different  times;  or 
(2)  to  modify  the  rule  prescribed  by  the  twelfth  section 
so  far  as  to  authorize  a  fractional  term  in  the  first  in- 
stance, in  the  case  of  the  establishment  of  new  districts. 
If  the  first  was  intended,  the  abandonment  of  the  rule 
of  the  fifteenth  section  would  necessarily  be  permanent, 
and  the  want  of  uniformity  perpetual.  It  is  difficult  to 
believe  that  such  a  radical  intention  would  have  been 
left  to  inference,  and  not  find  expression  in  an  express 
repeal  of  section  15.  If  the  second  was  intended,  then 
the  departure  from  the  rule  of  the  twelfth  section  would 
be  but  occasional  and  infrequent,  incident  only  to  an  in- 
crease of  districts,  as  well  as  temporary  in  its  character, 
lasting  only  until  the  next  general  election,  when  dis- 
trict judges  for  all  the  districts  would  be  elected  for  full 
terms,  to  expire  at  the  same  time,  as  required  by  the 
twelfth  and  fifteenth  sections.  It  is  to  be  remembered 
that  section  14  does  not  concern  the  permanent  form  and 
structure  of  the  judicial  system  established,  as  do  sections 
12  and  15,  but  concerns  a  contingency  demanding  its  en- 
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laigement.  Its  provisions  are  not  to  be  construed  as 
changing  or  modifying  the  general  system  further  than 
may  be  necessary  to  meet  the  contingency  intended  to 
be  provided  for.  We  are  of  the  opinion  that,  in  amend- 
ing section  14  so  as  to  admit  of  the  increase  of  the  legis- 
lative power  to  increase  the  number  of  districts  at  any 
legislative  session,  a  fractional  judicial  term,  in  the  first 
instance,  of  less  than  six  years,  in  the  case  of  the  estab- 
lishment of  a  new  judicial  district,  was  contemplated,  as 
also  that  it  should  be  filled,  as  in  case  of  vacancy,  by  ap- 
pointment and  election,  under  the  provisions  of  section 
29;  in  other  words,  that  section  12,  which  provides  that 
the  tei;m  of  ofiice  of  district  judges  shall  be  for  six  years, 
is  to  be  taken  sub  modo, —  that  is  to  say,  subject  to  the 
contingency  of  a  vacancy  and  unexpired  term  provided 
for  in  section  29,  and  subject  also  to  the  contingency  of 
an  exercise  of  the  legislative  power  increasing  the  num- 
ber of  districts,  and  resulting  in  a  fractional  term.  We 
adopt  this  construction,  as  it  is  the  one  which  the  least 
interferes  with  the  general  system  outlined  in  article  6 
of  the  constitution.  The  legislation  of  the  state,  so  far 
as  we  have  been  cited  to  it,  is  in  harmony  with  these 
views.  The  same  argument  applies  to  the  case  of  an  in- 
crease of  the  number  of  judges  in  a  district,  as  was  the 
case  in  the  second  district.  It  was  held  in  the  case  of 
People  V.  Rucker^  5  Colo.  455,  that  the  term  **  vacancy '' 
applied  to  an  existing  ofiice  without  an  incumbent,  al- 
though it  had  never  before  been  filled.  It  was  therefore 
entirely  competent  for  the  legislature,  under  the  provis- 
ions of  section  29,  to  provide  that  the  office  of  district 
judge  in  a  new  district  should  first  be  filled,  as  in  case  of 
vacancy,  by  appointment  by  the  governor,  and  thereafter 
by  election. 

In  the  view  we  have  taken,  there  is  no  foundation  for 
the  claim  that  the  judges  mentioned  were  elected  for  the 
full  term  of  six  years. 
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II  3801  1.  A  notice  of  disco  very »  posted  by  the  discoverers  of  a  lode  of  mineral 

r^S'LHil  at  the  point  of  discovery,  containing  a  specification  of  the  extent  of 

(35     ^  ^^^  claim,  although  no  such  specification  was  required  to  be  made 

■ -3  by  statute,  will  protect  the  full  extent  of  the  claim  against  an  over- 

lapping claim,  during  the  period  allowed  by  statute  for  sinking  a 
discovery  shaft,  even  though  the  boundaries  had  not  been  marked. 
2.  Where  one  of  two  discoverers  of  a  lode  of  mineral  acquired  the  in- 
terest of  the  other,  erased  the  name  of  the  latter  from  the  discovery 
stake,  and  changed  the  date  thereon  from  the  time  of  discovery  to 
the  time  of  acquiring  the  whole  interest,  but  remained  in  actual 
possession,  continuing  the  work  of  development,  and  claiming  in 
good  faith  to  be  the  owner,  he  did  not  forfeit  any  rights  acquired 
by  the  prior  discovery. 
8.  Under  the  General  Statutes,  section  2411,  providing  for  the  reloca- 
tion of  abandoned  lode  claims  by  sinking  a  new  discovery  shaft  or 
deepening  the  old  one,  fixing  new  boundaries  or  adopting  the  old 
ones,  renewing  the  boundary  posts,  erecting  a  new  location  stake, 
and  stating  in  the  certificate  of  location  that  the  whole  or  part  is 
located  as  abandoned  property,  the  surveying,  staking  and  record- 
ing of  a  location  certificate  of  territory  previously  located,  which 
overlapped  the  territory  of  the  abandoned  claim,  does  not  consti- 
tute a  relocation  of  that  claim. 

4.  The  failure  to  record  a  location  certificate  within  three  months  from 

the  date  of  discovery  of  a  lode  of  mineral,  as  provided  by  statute, 
does  not  inure  to  the  benefit  of  the  owners  of  an  overlapping 
claim  originating  from  a  junior  discovery,  who  made  no  attempt 
to  relocate  the  claim. 

5.  Revised  Statutes  of  United  States,  section  2886,  providing  that  when 

two  veins  of  mineral  cross  each  other,  or,  approaching  from  dif- 
ferent directions,  unite  in  one,  the  prior  location  shall  take  the 
mineral  at  the  intersection,  or  in  the  vein  after  uniting,  does  not 
apply  to  single  veins. 

6.  Evidence  that  the  discoverer  of  a  lode  of  mineral  had  worked  al- 

most continuously  on  the  lode  from  the  time  of  discovery  to  the 
beginning  of  an  action  contesting  his  claim,  corroborated  by  the 
witnesses  and  by  the  amount  of  work  performed,  is  sufficient  to 
establish  his  good  faith  in  making  a  claim  to  the  lode. 

7.  Where  defendants  were  in  actual  possession  of  a  mining  claim,  and 

engaged  in  developing  it,  claiming  to  be  the  owners,  plaintiffs  can- 
not initiate  a  title  thereto  by  a  survey  and  the  recording  of  a  loca- 
tion certificate. 

8.  Where  the  claims  of  title  to  a  mining  claim  set  up  by  plaintiffs  ap- 

pear by  the  record  to  be  void  in  their  inception,  plaintiffs  have  no 
standing  in  court  to  question  the  validity  of  defendants*  title. 


! 
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Appeal  from  District  Court  of  Bqulder  County. 

« 
This  is  a  contention  between  claimants  of  the  same 

mineral  lode  or  vein;  the  appellants,  who  were  defend- 
ants below,  calling  it  the  "Golden  Bell,*'  and  the  appel- 
lees the  *'  Verde."  One  of  the  appellants,  Joseph  Omar, 
with  one  Harry  Clark,  discovered  the  Golden  Bell  on 
February  24,  1883.  They  immediately  posted  a  notice  at 
the  point  of  discovery,  containing  the  name  of  the  lode, 
the  date  of  discovery,  and  that  they  claimed  one  thou- 
sand feet  northeasterly,  and  five  hundred  feet  southwest- 
erly, from  the  point  of  discovery,  and  seventy-five  feet 
on  each  side  of  the  vein,  to  which  they  signed  their 
names  as  the  discoverers.  The  evidence  shows  that  they 
did  considerable  work  within  the  sixty  days  next  ensu- 
ing, and  that  their  discovery  shaft  was  sunk  to  the  re- 
quired depth  within  that  period.  The  testimony  of  Omar 
and  other  witnesses  shows  this  shaft  to  have  been  ten 
feet  in  depth  on  the  day  the  Verde  was  discovered. 

On  April  4,  1883,  the  Verde  was  discovered  by  E.  C. 
Bradstreet  and  L.  E.  Wallace,  grantors  of  the  appellees, 
at  a  point  a  few  feet  southerly  of  the  territory  claimed 
by  Omar  and  Clark  as  described  in  their  discovery  notice. 
Bradstreet  and  Wallace,  upon  uncovering  the  vein,  also 
posted  a  discovery  notice,  claiming  one  thousand  four 
hundred  feet  northeasterly,  one  hundred  feet  southwest- 
erly, and  seventy-five  feet  on  either  side  of  the  creVice. 
This  notice  also  contained  the  name  given  the  lode  (the 
*' Verde  ")»  th©  date  of  discovery,  and  was  signed  by  the 
discoverers.  Their  claim,  thus  made,  overlapped  the  vein 
and  territory  of  the  Golden  Bell  nearly  one  thousand  four 
hundred  feet. 

On  the  25th  day  of  April  next  ensuing,  another  step 
in  the  history  of  this  case  occurred,  upon  which  the 
Verde  parties  mainly  rely  in  support  of  their  claim  to  the 
disputed  territory.  It  appears  that  Omar  and  Clark,  dis- 
coverers of  the  Golden  Bell,  owned  another  claim,  called 
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the  "  Mammoth,"  and  that  they  exchanged  their  inter- 
ests in  these  claims  on  that  day;  Omar  taking  Clark's 
interest  in  the  Golden  Bell,  and  Clark  taking  Omar's  in- 
terest in  the  Mammoth.  The  irregular  manner  in  which 
this  exchange  was  made  is  relied  upon  by  the  appellees 
as  an  abandonment  of  the  Golden  Bell  by  its  discoverers, 
and  as  letting  in  and  validating  the  claim  of  the  Verde 
parties.  Omar  describes  the  transaction  thus:  He  says 
he  worked  right  along  on  the  Golden  Bell  from  the  24:th 
of  February,  1883,  until  the  25th  of  April,  1883,  and  on 
that  day  made  a  trade  with  Clark.  He  suggested  to  him 
that  they  held  two  lodes  together,  and  proposed  that 
Clark  take  one,  and  he  would  take  the  other.  Clark 
chose  the  Mammoth;  and  Omar  thereupon  erased  Clark's 
name  from  the  discovery  stake  of  the  Golden  Bell,  put- 
ting or  leaving  his  own  name  thereon,  and  changed  the 
date  of  the  discovery  from  February  24,  1883,  to  April 
25,  1883.  This  statement  is  corroborated  by  other  wit- 
nesses. 

The  testimony  further  shows  that  there  was  no  cessa- 
tion  of  work  upon  the  Golden  Bell,  and  that  about  two 
weeks  after  this  transaction  a  rich  strike  of  mineral  was 
made  upon  it.  On  or  about  May  21st  it  was  surveyed  and 
staked.  On  May  22d  Omar  made  out  and  signed  a  loca- 
tion certificate,  which  he  filed  for  record  on  May  29th. 
This  certificate  gives  as  the  date  of  discovery  April  25, 
188?. 

The  Verde  was  surveyed  and  staked  June  7,  1883,  and 
the  first  location  certificate  was  filed  for  record  June  8th. 
On  June  12th  the  claimants  thereof  brought  suit  against 
the  claimants  of  the  Golden  Bell,  alleging  that  the  plaint- 
iffs' grantors  were  legally  seized  and  possessed  of  the 
Verde  on  the  4th  day  of  April,  1883;  the  plaintiffs'  own- 
ership and  right  to  possession  of  said  lode  through  their 
grantors,  and  by  compliance  with  the  mining  laws  and 
regulations;  the  entry  of  defendants  (the  appellants);  the 
ousting  of  the  plaintiffs  by  them,  etc.     The  defendants, 
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claimants  of  the  Golden  Bell,  answered  the  complaint, 
traversing  its  allegations;  asserting  title  in  themselves  to 
the  property  sought  to  be  recovered,  by  virtue  of  the  dis- 
covery of  mineral  thereon  by  Omar  and  Clark  on  Febru- 
ary 24,  1883;  the  claim  then  made  and  posted  by  them; 
their  compliance  with  the  mining  statutes;  the  transfer 
to  Omar  of  the  interest  of  Clark  therein;  the  change 
thereupon  made  in  the  notice,  and  by  the  subsequent 
transfers  of  interests  therein  to  co-defendants.  The  alle- 
gations of  this  answer  were  duly  traversed  by  a  replica- 
tion filed  by  the  plaintiffs.  Two  trials  were  had  below, 
both  resulting  in  favor  of  the  plaintiffs,  claimants  of  the 
Verde.  On  appeal  from  the  last  judgment,  this  court,  at 
the  last  December  term,  reversed  the  judgment  of  the 
court  below,  but  afterwards  granted  a  rehearing,  which 
has  been  had. 

Messrs.  Dolloff  and  Rittenhouse,  for  appelliants. 

Messrs.  Alpheus  Wright  and  L.  C.  Eockwell,  for 
appellees. 

Beck,  C.  J.  The  first  and  second  paragraphs  of  the 
petition  filed  for  rehearing  state  the  substantial  grounds 
relied  upon  by  the  appellees  in  the  arguments  upon  the 
rehearing.  They  are  as  follows:  **(1)  The  decision  seems 
to  be  based  upon  the  ground  that  appellees'  discovery 
shaft  was  sunk  upon  appellants'  claim,  a  valid  subsisting 
claim,  and  therefore  void.  The  court  erred,  in  that  the 
discovery  of  the  Verde  was  made  on  unoccupied  public  do- 
main, but  it  became,  by  reason  of  the  survey,  an  over- 
lapping claim  on  the  Golden  Bell.  (2)  The  court  erred 
in  deciding  that  the  abandonment  of  the  so-called  Golden 
Bell  by  Omar  and  Clark,  by  making  its  date  of  discovery 
the  25th  day  of  April,  1883,  instead  of  February  24,  1883, 
did  not  inure  to  the  benefit  of  the  appellees."  It  is  fur- 
ther urged,  in  this  petition,  that  the  decision  of  this 
court  in  Mining  Co.  r.  Mining  Co,  6  Colo.  380,  hold- 
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ing  "that  entering  upon  premises  in  the  actual  posses- 
sion of  another,  for  the  purpose  of  performing  the  acts 
necessary  to  constitute  location  and  possession,  amount 
only  to  trespass,  and  cannot  form  the  basis  for  the  acqui- 
sition of  title,"  is  not  applicable  to  the  facts  in  this  case, 
because  the  entry  of  appellees  for  the  purpose  of  dis- 
covery of  the  Verde  lode  was  not  made  on  the  Golden 
Bell  territory,  nor  on  any  ground  in  appellants'  posses- 
sion. 

Upon  allowing  the  rehearing,  a  question,  based,  as  was 
supposed,  largely  upon  appellees'  theory  of  the  case,  was 
submitted  for  argument.  Counsel  for  the  appellees, 
however,  raised  the  objection  that  the  question  submitted 
was  unfair  to  them,  in  that  it  assumed  a  state  of  facts 
which  did  not  exist.  They  did  not  confine  themselves  to 
the  discussion  of  this  question,  but,  as  they  admit,  de- 
voted their  principal  arguments  to  the  case  as  presented 
by  the  whole  record.  They  also  alleged  errors  and  in- 
consistencies in  the  opinion  filed,  which  were  not  pointed 
out  in  the  petition  for  rehearing.  But  in  view  of  the 
facts  that  the  case  must  be  remanded  for  another  trial, 
and  that  important  facts  and  points  were  misappre- 
hended by  the  court  on  the  former  hearing,  we  deem  it 
expedient  that  the  opinion  filed  be  withdrawn. 

The  principal  errors  assigned  upon  the  record  of  the 
trial  below  relate  to  instructions  given  the  jury  in  behalf 
of  the  appellees,  and  the  refusal  to  give  instructions 
prayed  by  the  appellants.  The  main  issue  involved  in 
the  case  is  whether  the  discoverers  of  the  Verde  (their 
discovery  being  upon  the  extension  of  the  Golden  Bell 
lode,  but  immediately  outside  that  part  of  the  Golden 
Bell  vein  and  territory  then  claimed  by  its  discoverers) 
could,  in  the  manner  here  attempted,  initiate  a  claim  to 
the  territory  of  the  latter  lode  which  might  ripen  into  a 
valid  claim  in  their  favor  through  subsequent  delinquen- 
cies on  the  part  of  the  original  discoverers  of  that  lode. 

The  proposition  of  appellants  that  the  claim  of  Omar 
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and  Clark  to  one  thousand  five  hundred  feet  of  the  Golden 
Bell  lode  and  territory,  on  Ihe  4th  day  of  April,  1883,  the 
day  of  the  discovery  of  the  Verde,  was  then  a  valid  sub- 
sisting claim,  is  supported  by  high  authority.  This 
proposition  is  disputed  by  counsel  for  the  appellees. 
They  take  the  position  that  the  discoverer  of  a  lode  can- 
not keep  other  prospectors  off  his  lode  during  the  time 
allowed  him  by  statute  for  sinking  his  discovery  shaft, 
by  inserting  in  his  discovery  notice,  in  addition  to  mat- 
ters required  by  statute,  the  number  of  feet  claimed  upon 
the  vein  on  each  side  of  the  point  of  discovery;  also  that 
such  a  notice  does  not  render  void  an  overlapping  claim 
on  the  same  vein  and  territory,  made  within  the  period 
mentioned,  upon  a  junior  discovery.  Upon  these  points 
the  views  of  appellees'  counsel  are  in  conflict  with  the 
views  of  the  supreme  court  of  the  United  States.  In  the 
case  of  Erhardt  v,  Boaro,  tried  in  the  circuit  court  of  the 
United  States  for  the  district  of  Colorado  by  Hallett,  J., 
and  afterwards  removed  by  writ  of  error  to  the  supreme 
court  of  the  United  States,  Judge  Hallett  held  plaintiff's 
discovery  notice  defective  because  it  did  not  state  the 
length  claimed  upon  the  lode,  nor  the  length  claimed  in 
either  direction  from  the  point  of  discovery.  It  was  upon 
this  state  of  facts  he  held  the  discoverer  entitled  to  claim 
only  the  possessio  pedis  while  sinking  his  discovery 
shaft,  and  that  any  other  citizen  might  make  a  valid  lo- 
cation, in  the  meantime,  upon  any  other  portion  of  the 
vein.  But  the  effect  of  the  decision  is  that,  if  the  notice 
had  specified  the  extent  of  the  claim,  the  discoverer's 
right,  to  the  full  extent,  would  have  been  protected. 
3  McCrary,  19;  4  Morrison,  Min.  Eep.  434.  Mr.  Justice 
Field,  upon  reviewing  the  case  in  the  supreme  court, 
says:  *'The  written  notice  posted  on  the  stake  at  the 
point  of  discovery  *  *  *  declares  that  they  claimed 
one  thousand  five  hundred  feet  on  the  *  lode,  vein  or  de- 
posit.' "    How  such  fact  appears  from  the  record  in  that 

case  is  not  for  us  to  inquire.     The  court  held  that,  al- 
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though  the  notice  was  indefinite  in  not  stating  the  number 
of  feet  claimed  on  each  side  of  the  discovery,  yet  it  would 
protect  seven  hundred  and  fifty  feet  on  either  side  of  the 
point  of  discovery  from  the  trespasses  or  claims  of  others, 
for  the  period  of  sixty  days,  the  time  allowed  by  the  stat- 
ute of  Colorado  for  the  sinking  of  a  discovery  shaft.  Er- 
hardt  v.  Boaro,  113  U.  S.  527.  Counsel  in  the  present 
case  raise  the  point  that  the  statute  does  not  require  the 
discovery  notice  to  contain  such  a  specification.  As  we 
have  seen,  both  Judge  Hallett,  of  the  district  court  of 
the  United  States  for  the  district  of  Colorado,  and  the 
supreme  court  of  the  United  States^^  hold  such  to  be  the 
effect  of  our  statute,  if  the  extent  of  the  claim  is  speci- 
fied in  the  notice.  While  none  of  the  cases  heretofore 
brought  T)efore  this  court  may  have  presented  this  iden- 
tical point,  our  views  of  the  proper  construction  of  the 
state  statute  are  in  full  accord  with  the  foregoing  decis- 
ions concerning  the  effect  of  a  legal  notice  posted  at  the 
point  of  discovery  of  a  lode,  which  specifies  the  extent  of 
territory  claimed  thereon  on  either  side  of  the  point  of 
discovery. 

It  is  conceded  that,  if  the  boundaries  of  the  Golden  Bell 
had  been  marked,  no  claim  to  any  portion  thereof  could 
have  been  initiated  until  after  a  forfeiture  had  occurred. 
To  hold  that  the  miner,  as  soon  as  he  discovers  a  lode, 
must  immediately  stake  the  territory  which  he  is  entitled 
to  claim  thereon,  in  order  to  protect  it  from  the  invasion 
and  claims  of  other  persons  learning  of  his  find,  would 
be  an  unreasonable,  if  not  an  impossible,  requirement. 
An  attempt  to  do  so  would  result,  in  many  cases,  in  leav- 
ing the  main  portion  of  the  lode  outside  the  staked 
boundaries.  The  object  of  the  statute,  in  giving  sixty 
days  for  sinking  the  discovery  shaft,  was  evidently  to 
afford  the  miner  time  to  sink  his  shaft,  and  to  ascertain 
the  true  course  of  his  lode,  \vhen  he  would  be  qualified 
to  mark  its  boundaries  on  the  surface.  When  the  legis- 
lative intent  is  clear,  or  can  be  reasonably  inferred,  it  is 
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held  to  be  the  duty  of  the  courts  to  so  construe  the  stat- 
ute as  to  render  it  effective,  if  possible  to  do  so  under  the 
rules  of  statutory  construction.  Simmons  v.  Powder 
Works,  1  Colo.  285-289.  To  hold  that  the  claim  is  pro- 
tected throughout  its  whole  extent,  during  this  period, 
from  invasion  and  adverse  claims,  by  a  notice  which,  in 
addition  to  the  statutory  requirements,  shall  specify  the 
extent  of  territory  claimed  along  the  vein  on  both  sides 
of  the  point  of  discovery,  is  both  reasonable  and  equi- 
table. It  is  likewise  consistent  with  the  spirit  and  policy 
of  the  statute,  and  a  construction  which  renders  it  ef- 
fective. Such  a  notice,  properly  made  and  posted,  is  an 
appropriation  of  the  territory  specified .  therein  for  the 
period  of  sixty  days. 

It  has  been  repeatedly  held  that  only  the  unappropri- 
ated mineral  lands  of  the  United  States  are  open  to  ex- 
ploration and  location.  No  one  can  therefore  lawfully 
enter  upon  the  territory  so  claimed,  during  the  period 
named,  for  the  purpose  of  initiating  a  claim  thereto;  and 
it  necessarily  and  logically  follows,  from  an  application 
of  the  same  rules  and  principles,  that  no  one,  during  this 
period,  can  stand  outside  such  approprig,ted  territory  and 
in  any  manner  initiate  a  claim  thereto  capable  of  being 
rendered  valid  in  the  future  by  the  happening  of  fortui- 
tous circumstances. 

The  intimation  that  the  claim  of  Omar  and  Clark  to 
the  Golden  Bell  was  not  made  in  good  faith  is,  in  our 
judgment,  without  foundation,  and  is  evidently  based 
on  a  misconstruction  of  Omar's  testimony.  He  swears 
that  he  worked  almost  continuously  upon  the  lode  from 
February  24th  up  to  the  commencement  of  this  suit,  and 
in  this  he  is  strongly  corroborated  by  other  witnesses,  as 
well  as  by  the  amount  of  wotk  which  he  performed  upon 
the  ground  in  controversy  during  this  time. 

But  another  position  assumed  in  argument  is  that  the 
Verde  party  made  no  claim  to  the  territory  in  dispute 
until  after  Omar  and  Clark  had  abandoned  their  claim 
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thereto,  and  until  after  the  forfeiture  became  complete 
by  the  failure  of  the  appellants  to  record  their  certificate 
of  location  of  the  Golden  Bell  within  three  months  after 
the  date  of  the  discovery,  February  24,  1883;  that  the 
owners  of  the  Verde  then  appropriated  the  forfeited  ter- 
ritory by  extending  their  survey  over  the  same.  This 
extension  of  survey,  so  called,  took  in  about  one  thousand 
four  hundred  feet  of  the  appellants'  lode,  including  their 
discovery  shaft  and  all  the  workings,  and  was  made  while 
the  appellees  were  in  actual  possession.  We  observe,  in 
the  first  place,  that  the  record  shows  the  claim  of  the  ap- 
pellees did  not  originate  in  this  survey;  and,  in  the  second, 
that  if  it  did  it  was  invalid,  for  the  reason  that,  under  the 
mining  laws  and  decisions,  title  to  ^  lode  in  the  actual  pos- 
session of  citizens  who  claim  to  own  it,  and  who  are  en- 
gaged in  developing  it,  cannot  be  initiated  by  other  pei*sons 
by  a  survey,  and  the  recording  of  a  location  certificate. 
The  origin  of  appellees'  claim  dates  from  April  4,  1883, 
when  their  grantors  uncovered  the  lode  at  a  point  imme- 
diately southerly  and  outside  of  the  territory  claimed  by 
the  discoverers  of  the  Golden  Bell.  The  notice  then 
posted  by  the  Verde  discoverers  claimed  one  thousand 
four  hundred  feet  '^northerly"  (which  overlapped  and 
included  all  but  one  hundred  feet  of  the  Golden  Bell),  and 
one  hundred  feet  **soutlierly." 

The  Verde  party  denominate  their  survey,  made  June 
7,  1883,  a  relocation  of  the  Golden  Bell,  claiming  that  it 
was  open  to  relocation  at  that  time,  by  abandonment 
and  forfeiture.  If  the  lode  was  open  to  relocation  at  the 
date  of  this  survey,  no  relocation  was  made  or  attempted 
in  manner  required  by  law.  All  that  was  attempted  to 
be  done  was  to  perfect  the  location  of  the  claim,  previ- 
ously made  by  the  discoverers  of  the  Verde,  to  the  terri- 
tory of  the  Golden  Bell,  by  .surveying,  staking  and  re- 
cording a  location  certificate  of  that  identical  territory, 
all  of  which,  as  we  have  shown,  was  without  warrant  of 
law.     These  acts  not  only  fall  far  short  of  the  require- 
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ments  of  the  statute  concerning  the  relocation  of  aban- 
doned lode  claims  (Gen.  St.  p.  725,  §  2411),  but  do  not 
even  constitute  an  effort  to  comply  with  the  statute. 

The  attempt  to  justify  the  steps  taken  by  the  Verde 
claimants  for  the  acquisition  of  title  to  the  Golden  Bell, 
by  reference  to  the  statutes  relating  to  location  of  cross- 
lodes,  is  equally  abortive.  It  is  illogical;  there  being  no 
analogy  between  the  two  classes  of  locations,  nor  in  the 
statute  relating  thei^eto.  In  the  present  case  there  is  a 
single  vein;  and  under  a  fair  construction  of  the  statutes, 
federal  and  state,  the  portion  thereof  appropriated  by  the 
first  discoverer  is  wholly  withdrawn  from  interference 
or  claim  by  any  other  citizen  until  some  default  is  made. 
Such  is  not  the  law  with  regard  to  the  location  of  cross- 
lodes.  In  such  case  there  are  two  lodes,  which  either 
cross  each  other,  or,  approaching  from  diflferent  direc- 
tions, unite  at  some  point.  In  such  cases  the  act  of  con- 
gress (R.  S.  2336)  authorizes  the  subsequent  locator  to 
cross  or  enter  upon  the  territory  of  the  claimant  of  the 
other  lode.  In  this  class  of  cases  a  claim  to  a  portion  of 
the  previously  appropriated  territory  may  be  initiated,  ^ 
by  authority  of  law,  while  it  remains  a  valid  subsisting 
claim;  but  no  such  authority  exists  as  to  the  former 
class. 

Concerning  the  alleged  abandonment  of  the  Golden 
Bell  by  Omar  and  Clark  on  April  25th,  a  reconsideration 
of  the  point  shows  the  claim  was  not  abandoned  by  the 
proceedings  which  took  place  on  that  occasion.  The 
purpose  in  view  was  merely  an  exchange  of  property,  by 
w^hich  Omar  should  take  Clark's  interest  in  the  Golden 
Bell,  and  Clark  should  take  Omar's  interest  in  the  Mam- 
moth lode.  However  irregular  this  transaction  may 
have  been,  Clark's  possession  of  the  Golden  Bell  being 
surrendered  to  Omar,  the  intention  of  the  parties  was 
effectuated.  It  has  been  held  that  a  written  conveyance 
is  not  necessary  to  the  transfer  of  a  mining  claim.  Min- 
ing  Co,  v.  Taylor^  100  U.  S.  37;  Tunnel  Co,  v.  Stranatian, 
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20  Cal.  198.  Omar,  by  erasing  Clark's  name  from  the 
discovery  notice,  and  remaining  in  actual  possession,  as- 
sumed full  ownership  of  the  claim.  It  is  a  settled  prin- 
ciple of  law  that  an  abandonment  of  property  is  a  ques- 
tion of  intention.  A  transaction  affecting  property  may 
be  irregular;  but  if  the  owner  does  not  intend  to  abandon 
it,  and  continues  in  possession,  claiming  in  good  faith  to 
be  the  owner,  no  abandonment  can  take  place.  Mallett 
V.  Mining  Co.  1  Nev.  188;  Myers  v,  Spooner,  55  Cal.  257. 
The  testimony  as  to  Omar's  intention  in  the  matter  is 
conclusive  that  he  did  not  intend  to  abandon  this  lode. 
He  continued  the  work  of  development  as  before,  and 
about  two  weeks  afterwards  struck  rich  mineral.  We 
are  also  of  the  opinion  that  he  did  not  forfeit  any  rights 
previously  acquired  by  himself  and  Claik  in  the  Golden 
Bell,  by  the  changes  made  in  the  discovery  notice  at  the 
time  of  the  transaction  referred  to.  If  this  claim  subse- 
quently became  liable  to  relocation  by  reason  of  the  fail- 
ure of  Omar  and  his  co-owners  to  record  their  location 
certificate  within  the  period  of  three  months  from  Feb- 
ruary 24,  1883,  the  date  of  discovery,  such  default  did 
not  inure  to  the  benefit  of  the  appellees,  since,  as  we  have 
seen,  they  neither  made  nor  attempted  to  make  a  reloca- 
tion.    . 

The  result  of  this  review  of  the  case  upon  the  whole 
record  is  substantially  to  narrow  the  issues  to  the  single 
question  whether  a  claim  of  ownership  to  mining  terri- 
tory which  has  been  appropriated  by  the  discoverers  of  a 
lode  therein,  made  in  the  manner  and  under  the  circum- 
stances above  stated,  can  be  initiated  by  other  pei'sons, 
before  default  or  forfeiture  on  the  part  of  the  discoverers, 
so  as  to  make  it  capable  of  ripening  into  a  valid  title,  and 
to  answer  the  same  in  the  negative.  It  appearing,  then, 
from  the  record  before  us,  that  the  claims  of  title  set  up  by 
the  plaintiffs  below  to  the  territory  of  the  Golden  Bell 
were  void  in  their  inception,  both  the  claim  thereto  as- 
serted upon  the  discovery  of  the  Yerde,  and  that  alleged 
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by  way  of  relocation  or  extension  ot  survey,  the  deter- 
mination of  this  point  is  an  end. of  the  controversy  as 
between  the  parties  to  this  record.  The  plaintiffs,  not 
being  invested  with  any  title,  have  no  standing  in  court 
to  question  the  vahdity  of  defendants'  title.  Mining  titles 
cannot  be  questioned  collaterally.  McGinnis  v.  Egbert ^ 
8  Colo.  46. 

It  follows  from  the  points  decided  that  the  instructions 
given  to  the  jury  on  behalf  of  the  appellees  were  mislead- 
ing and  erroneous  in  important  particulars.  The  first 
assumes  that  adverse  rights  to  mining  property  may 
accrue  or  intervene  before  forfeiture;  the  fifth,  that  all 
the  rights  of  the  discoverers  of  the  Golden  Bell,  acquired 
by  discovery  and  posting  of  notice  on  February  24,  1883, 
were  lost  by  changing  the  names  of  the  claimants,  and 
the  date  of  the  discovery  notice;  the  sixth,  that  the  ap- 
pellants are  estopped,  by  their  certificate  of  location, 
from  claiming  a  discovery  of  their  lode  on  the  24th  day 
of  February.  All  these  instructions  are  erroneous  and 
misleading  as  between  the  parties  to  this  controversy,  for 
the  reasons  above  given.  The  points  decided  will  enable 
the  trial  court  to  correctly  instruct  the  jury  concerning 
the  legal  propositions  involved  in  the  action. 

Ordered  that  the  judgment  entered  herein  on  the  4th 
day  of  January,  A.  D.  1888,  be  vacated  and  set  aside;  that 
the  opinion  filed  be  withdrawn,  and  that  the  judgment 
of  the  court  below  be  revei'sed  and  the  cause  remanded. 

Reversed. 


Vescelius  V,  Martin. 

Evidence  that  defendant  placed  her  husband  in  apparent  charge  and 
control  of  her  retail  grocery  business  does  not  show  authority  in 
the  husband  to  employ  another  to  sell  out  the  entire  business  in  one 
transaction. 
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Appeal  from  Arapahoe  County  Court. 

The  appellant  was  carrying  on  a  retail  grocery  business 
at  Denver,  and  her  husband,  W.  S.  Vescelius,  had  apparent 
charge  and  qontrol  of  the  same  for  her.  The  evidence 
tends  to  show  that  the  appellee  made  a  contract  with 
the  husband,  as  agent  for  appellant,  whereby  he,  the  ap- 
pellee, was  to  make  a  sale  of  the  entire  stock  of  goods 
and  fixtures  for  appellant,  and  that  she  was  to  pay  him 
a  commission  of  $200  for  effecting  such  sale;  that  in  pur- 
suance of  such  contract  the  appellee  found  a  purchaser 
for  the  stock  of  goods  and  fixtures^  introduced  such  pur- 
chaser to  W.  S.  Vescelius,  the  husband,  and  that  there- 
upon an  agreement  for  the  sale  of  said  goods  and  fixtures 
was  entered  into  between  said  purchaser  and  the  said 
W.  S.  Vescelius,  as  such  agent,  at  a  price  satisfactory  to 
the  parties.  No  sale,  however,  was  completed.  The 
goods  were  not  delivered,  and  no  part  of  the  purchase 
price  was  paid.  The  evidence  tends  to  show  that  the 
alleged  purchaser  tendered  a  performance  of  the  agree- 
ment on  his  part,  and  that  the  appellant,  through  her 
husband,  as  agent,  refused  to  accept  the  tender,  or  to 
comply  with  the  agreement  on  her  part.  The  appellee, 
claiming,  upon  this  state  of  facts,  that  he  was  entitled 
to  his  commission,  brought  this  action  against  appellant, 
before  a  justice  of  the  peace,  to  recover  the  same.  An 
appeal  was  taken  from  there  to  the  county  court,  where 
a  trial  was  had,  without  a  jury,  and  a  judgment  ren- 
dered in  favor  of  the  appellee,  and  against  the  appellant, 
for  the  sum  of  $200  and  costs  of  suit;  from  which  judg- 
ment an  appeal  has  been  taken  to  this  court. 

Messrs.  Tilford,  Gilmore  and  Bhodes,  for  appellant. 

Mr.  M.  B.  Carpenter,  for  appellee. 

De  France,  C.  The  evidence  in  this  case  fails  to  dis- 
close that  W.  S.  Vescelius  was  possessed  of  authority 
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from  his  wife,  the  defendant,  to  make  the  contract  sued 
upon.  Without  such  proof  the  action  must  fail.  The 
most  that  can  be  claimed  for  the  evidence  in  this  respect 
is  that  the  husband  was  agent  for  the  wife  in  conducting 
a  retail  grocery  business.  Granting  the  fact  that  his 
agency  was  a  general  one  for  this  purpose,  it  does  not 
follow  that  he  had  authority  to  sell  out  the  entire  busi- 
ness, stock  and  fixtures  in  one  transaction.  This  authority 
is  not  to  be  implied  from  such  an  agency.  But,  if  it 
were,  the  further  authority  in  such  agent  to  employ 
some  one  else  to  do  so  at  the  cost  of  his  principal  cannot 
be  implied  therefrom.  It  is  not  necessary  to  notice  the 
other  questions  discussed  by  counsel.  The  evidence  being 
insuflficient  to  support  the  same,  the  judgment  should  be 
reversed  and  the  cause  remanded. 

Rising  and  Stallcup,  CO.,  concur. 

Per  Curiam.  For  the  reasons  assigned  in  the  forego- 
ing opinion  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Beversed. 


Herr  et  al.  v.  Johnson.  1 23  ^ 


'11       3931 


Under  the  General  Statutes,  chapter  17,  adopting  "  the  common  law  of  35  359 
England,  so  far  as  the  same  is  applicable  and  of  a  general  nature,'* 
and  all  English  statutes,  with  certain  exceptions,  **  prior  to  the 
fourth  year  of  the  reign  of  James  L,"  a  landlord  cannot  distrain 
for  rent  in  the  absence  of  an  express  agreement  therefor ;  the  law 
of  England,  as  it  stood  prior  to  the  fourth  year  of  James  L,  not 
authorizing  distress  for  rent  in  such  case.  The  territory  embraced 
in  the  state  of  Colorado  having  been  governed  according  to  the 
civil  law  before  its  acquisition  by  the  United  States,  no  common 
law  exists  here  independent  of  legislative  enactments. 

Error  to  the  Superior  Court  of  Denver. 

This  action  was  commenced  by  Johnson,  the  defend- 
ant in  error,  April  26,  1884.     It  appears  that  Herr  and 
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Broad  well,  the  plaintiffs  in  error,  were  the  owners  of 
certain  real-estate  premises  in  the  city  of  Denver,  and  on 
the  1st  day  of  January,  1883,  leased  the  same  to  one 
Betts  at  a  certain  monthly  rental,  payable  in  advance; 
that  the  said  Betts  then  placed  his  furniture,  goods  and 
chattels  therein,  and  as  such  tenant  occupied  and  used 
such  premises  as  an  hotel  and  boarding-bouse,  and  on 
March  6,  18S4,  was  in  arrears  for  rent  in  the  sum  of 
$700.  On  February  26,  1883,  Betts  executed  and  dehv- 
ered  to  the  said  Johnson  a  good  and  sufficient  chattel 
mortgage  upon  the  said  furniture,  goods  and  chattels,  to 
secure  the  payment  of  a  bona  fide  debt  owing  to  the  said 
Johnson,  who  took  the  said  mortgage  without  notice  that 
Betts  was  in  default  of  the  rent,  but  with  notice  that 
Betts  was  a  tenant  of  plaintiffs  in  error,  and  the  said 
mortgage  was  duly  executed*  and  recorded.  The  value 
of  the  property  was  less  than  the  amount  of  the  said 
debt,  and  less  than  the  amount  of  the  said  rent  in  arrears. 
On  March  4,  1884,  the  said  Herr  and  Broadwell,  plaint- 
iffs in  error,  caused  the  seizure  of  said  furniture,  goods 
and  chattels  upon  a  landlord's  warrant  of  distress, 
whereupon  Johnson,  the  defendant  in  error,  claimed  and 
asserted  right  to  the  chattels  by  virtue  of  the  said  chattel 
mortgage,  and  accordingly  commenced  these  proceedings 
for  the  recovery  thereof,  and  the  case  was  submitted  in 
the  court  below  on  the  foregoing  agreed  statement  of 
facts.  Judgment  was  accordingly  given  for  the  said 
Johnson,  and  the  case  is  here  on  writ  of  error. 

Messrs.  0.  B.  Whitford  and  C.  G.  Clements,  for 
plaintiffs  in  error. 

Messrs.  Sampson  and  Millett,  for  defendant  in  error. 

Stallcup.  C.  Were  the  proceedings  to  distrain  for 
rent  warranted  by  law?  This  question  is  presented  and 
argued  here.  It  is  conceded  that  we  have  never  had  any 
legislative  enactment  providing  any  such  right  or  ^ro- 


i8S8.]  Herb  v.  Johnson.  395 

ceedings;  but  it  is  insisted  that  such  right  exists  here  by 
virtue  of  the  adoption  of  the  common  law  of  England  by 
our  legislative  enactment  (Gen.  St.  ch.  17),  whereby  it 
was  declared  that  '*the  common  law  of  England,  so  far 
as  the  same  is  applicable,  and  of  a  general  nature,  and 
all  acts  and  statutes  of  the  British  parliament  made  in 
aid  of,  or  to  supply  the  defects  of,  the  common  law  prior 
to  the  fourth  year  of  the  reign  of  James  I.,"  stating  cer- 
tain exceptions,  *'  and  which  are  of  a  nature  general,  and 
not  local  to  that  kingdom,  shall  be  the  rule  of  decision, 
and  considered  as  of  full  force  until  repealed  by  legisla- 
tive authorit3^"  This  was  enacted  by  the  first  legislature 
of  the  territory  of  Colorado,  and  was  approved  October 
11,  1861.  It  is  suflHcient  to  say  that  not  until  after  the 
fourth  year  of  the  reign  of  James  I.  was  the  law  of  Eng- 
land such  as  to  authorize  the  landlord  to  distrain  for 
rent,  except  for  rent  service' (a  holding  by  fealty  or  hom- 
age, as  well  as  a  certain  rent)  and  rent  charge  (a  holding 
under  a  lease  containing  a  clause  reserving  the  right  to 
distrain);  that  not  until  in  the  reign  of  George  II.  was 
the  distinction  between  the  several  kinds  of  rent  abol- 
ished, so  far  as  to  give  remedy  by  distress  for  all.  2  BL 
Comm.  42,  43;  3  Kent,  Comm.  460,  461.  It  is  apparent 
that  the  common  law  of  England,  as  adopted  here  by  the 
said  legislative  enactment,  did  not  authorize  the  land- 
lord's warrant  of  distress  in  cases  like  the  one  under  con- 
sideration, viz.,  a  holding  under  a  lease  without  a  clause 
expressly  reserving  the  right  to  distrain  for  rent.  The 
conclusions  reached  in  the  case  of  Penny  v.  Little^  3 
Scam.  301,  rest  upon  the  peculiar  source  and  character  of 
the  laws  of  Illinois,  as  will  be  seen  from  the  opinion  in 
that  case  at  pages  304  and  306.  This  question  has  re- 
ceived much  attention  in  the  cases  of  Dutcher  v.  Culver^ 
24  Minn.  584,  and  Cobum  v.  Harvey,  18  Wis.  148,  but  I 
do  not  regard  the  conclusions  adopted  there  applicable 
here.  The  right  of  the  landlord  to  distrain  for  rent,  in 
the  absence  of  express  agreement  therefor,  has  never  ex- 
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isted  in  this  state.  The  common  law  of  England  had 
never  obtained  in  this  portion  of  the  North  American 
continent  previous  to  its  acquisition  by  our  general  gov- 
ernment. This  portion  of  our  country  was  never  under 
British  dominion.  The  acquisition  thereof  was  by  treaty 
and  purchase  long  after  the  Revolution,  and  from  pow- 
ers not  having  the  common  law,  but  the  civil  law;  so 
that  the  firstfoot-hold  or  actual  existence  of  the  common 
law  of  England  here  was  necessarily  by  legislative  enact- 
ments, and  necessarily  limited  according  to  the  expression 
of  such  enactments.  Acklen  v.  Franklin^  7  La.  Ann. 
418;  Johnson  v.  Mcintosh^  8  Wheat.  571;  Malpica  v. 
McKowUy  1  La.  248;  Arayov.  Currel,  id.  528;  Canal  Ap- 
praisers V,  People^  17  Wend.  588-590;  No7'rts  v.  Harris^ 
15  Cal.  252,  253;  Reaume  v.  Chambers,  22  Mo.  53.  Our 
legislature  having  adopted  the  common  law  of  England 
as  it  existed  prior  to  the  fourth  year  of  the  reign  of 
James  I.,  our  courts  cannot  substitute  a  diflferent  date. 
The  judgment  should  be  aflfirmed. 

Per  Curiam.     For  the  reasons  assigned  in  the  forego- 
ing opinion  of  Commissioner  Stallcup  the  judgment  of 

the  court  below  is  affirmed. 

Affirmed. 


City  of  Boulder  v.  Fowler. 

1.  When  the  evidence  is  conflictiDg,  a  verdict,  not  clearly  opposed  to 

the  weight  of  the  testimony,  will  not  be  disturbed. 

2.  When  the  same  proposition  of  law  contained  in  an  instruction  re- 

fused was  embraced  in  another  instruction  given,  error  may  not  be 
assigned  on  such  refusal. 
8.  The  care  required  of  a  municipal  corporation  undertaking  to  supply 
to  residents  water  for  irrigation,  and  using  its  street  gutters  for 
that  purpose,  is  such  as  a  man  of  average  prudence  and  intelligence 
would  employ,  under  like  circumstances,  to  protect  his  own  prop- 
erty. 
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Appeal  from  Boulder  County  Court. 

The  appellant,  the  city  of  Boulder,  a  municipal  cor- 
poration, undertook  to  supply  water  for  irrigation  to 
such  of  its  inhabitants  as  might  desire  the  same  for  that 
purpose.  To  carry  out  this  undertaking  it,  in  some 
measure,  used  the  gutters  at  the  sides  of  its  streets  as  dis- 
tributing ditches.  The  appellee,  Mary  C.  Fowler,  owned 
and  occupied  as  a  place  of  residence  two  lots  in  said  city, 
fronting  on  one  of  these  streets.  The  surface  of  her  lots 
was  lower  than  that  of  the  street  in  front  thereof,  and, 
as  the  evidence  tends  to  show,  the  water,  or  some  por- 
tions of  it,  escaped  from  the  ditch  in  front  of  her  prem- 
ises, by  percolation  or  seepage,  and  submerged  her  said 
lots,  and  continued  so  to  do,  with  the  knowledge  of  the 
officers  and  agents  of  said  city,  and  without  the  use  of 
proper  care  on  its  part  to  prevent  the  same,  to  the  detri- 
ment of  the  appellee's  property.  This  action  was  brought 
by  her  against  the  city  to  recover  for  the  damages  al- 
leged to  have  been  thus  sustained,  and  resulted  in  a  judg- 
ment in  her  favor  for  the  sum  of  $183.33^.  The  action 
was  tried  with  a  jury,  and,  after  verdict,  a  motion  was 
made  by  appellant  for  a  new  trial,  but  was  overi-uled  by 
the  court. 

Mr.  0.  F.  A.  Greene,  for  appellant. 
Mr.  Richard  H.  Whiteley,  for  appellee. 

De  France,  0.  The  principal  claim  made  by  counsel 
for  appellant,  as  may  be  infen*ed  from  the  argument,  is 
that  the  verdict  is  contrary  to  the  evidence.  But  the 
verdict  of  a  jury  cannot  be  disturbed  in  cases  like  the 
present,  where  the  evidence  is  conflicting,  and  the  ver- 
dict is  not  clearly  opposed  to  the  weight  of  the  testimony. 
Barker  v.  Hawley,  4  Colo.  316.  The  motion  for  a  new 
trial  was  properly  overruled,  and  likewise  the  motion  for 
a  nonsuit. 
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The  other  errors  assigned  relate  to  the  giving  and  re- 
fusing of  instructions  to  the  jury.  The  same  proposition 
of  law  contained  in  the  instruction  refused  was  embraced 
in  another  instruction  given,  and  there  was  therefore  no 
error  in  the  refusal.  As  a  general  rule,  all  the  instruc- 
tions in  a  case  should  be  considered  together,  and  in  con- 
nection with  each  other,  and  with  the  testimony,  in 
order  to  determine  what  errors,  if  any,  there  may  be 
therein.  Upon  so  considering  the  instructions  given  in 
this  case,  we  find  no  error  therein  sufficient  to  warrant  a 
reversal. 

The  care  required  pf  appellant,  in  the  construction  and 
management  of  said  ditch,  to  avoid  the  injuries  com- 
plained of,  was  ordinary  care,  such  as  a  man  of  average 
prudence  and  intelligence  would  employ,  under  like  cir- 
cumstances, to  protect  his  own  property.  Campbell  v. 
Mining  Co,  35  Cal.  679.  This  action  is  based  upon  the 
negligence  of  the  city  in  the  premises,  and  that  question 
was  one  for  the  jury  under  the  evidence.  The  jury  have 
passed  upon  it,  as  well  as  the  other  questions  in  the  case, 
under  instructions  of  the  court  fairly  submitting  such 
questions  to  them.  Perceiving  no  error  in  the  record  of 
which  the  appellant  can  complain,  we  think  the  judg- 
ment should  be  affirmed. 

Stallcup  and  Rising,  CO.,  concur. 

Per  Curiam.  For  the  reasons  assigned  in  the  fore- 
going opinion  the  judgment  is  affirmed. 

Affirmed. 
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BANEfi  V.  Hoyt  et  al. 

If  the  action  of  the  trial  court  in  giving  or  refusing  to  give  instructions 
is  sought  to  be  reviewed,  the  instructions  must  be  incorporated  into 
the  record  by  a  bill  of  exceptions;  and,  where  such  bill  is  stricken 
from  the  record,  the  action  of  the  trial  court  will  not  be  considered. 

Error  to  District  Court  of  CKmnison  County. 

Messrs.  Thomas  and  Thomas,  for  plaintiff  in  error. 

Mr.  Henry  L.  Karr,  for  defendants  in  error. 

EisiNG,  0.  This  case  was  tried  to  a  jury,  and  a  ver- 
dict for  the  defendant  was  returned.  Plaintiff  in  error 
made  an  attempt  to  bring  up  the  evidence,  and  his  excep- 
tions to  the  rulings  of  the  court  made  on  the  trial  in  the 
admission  of  evidence  over  the  plaintiff's  objection,  by  a 
biU  of  exceptions,  but  such  bill  was  stricken  from  the 
files  of  this  court.  The  errors  assigned  are  based  upon 
the  rulings  so  attempted  to  be  incorporated  in  a  bill  of 
exceptions,  and  upon  the  giving  of  instructions,  and  the 
refusal  to  give  instructions.  Counsel  for  defendants  in 
error  contend  that,  there  being  no  bill  of  exceptions,  the 
rulings  of  the  court  upon  which  error  is  assigned  cannot 
be  considered.  It  is  conceded  by  counsel  for  plaintiff  in 
error  that  the  contention  of  defendant  in  error  must  pre- 
vail as  to  all  errors  assigned,  except  those  assigned  upon 
the  giving  and  the  refusal  to  give  instructions.  The 
question  so  raised  is  not  an  open  one  in  this  court.  It 
has  been  held  that  objections  to  instructions  rest  upon 
matters  dehors  the  record  proper;  and  that,  if  the  action 
of  the  trial  court  in  giving  or  in  refusing  to  give  instruc- 
tions is  sought  to  be  reviewed,  the  instructions  must  be 
incorporated  into  the  record  by  a  bill.  Mining  Co.  v. 
Kirtlej/j  8  Colo.  108.     The  judgment  should  be  aflSrmed. 

De  France,  C,  concurs.    Stallcup,  C,  dissents. 

Per  Curiam.    For  the  reasons  assigned  in  the  fore- 
going opinion  the  judgment  is  affirmed. 

Affirmed. 
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Birch  v.  Steepler. 

« 

Plaintiff *B  husband,  owning  a  house  and  lot,  executed  a  deed  of  trust 
thereon  to  secure  a  debt  due  C.  Before  the  debt  was  paid  he  con- 
veyed to  C,  who,  by  quitclaim  deed,  conveyed  to  plaintiff,  both 
deeds  being  without  consideration,  the  intent  being  to  vest  plaint- 
iff with  the  rights  of  her  husband  subject  to  the  claim  of  C.  for  his 
debt,  plaintiff  having  full  knowledge  of  the  facts.  Defendant 
afterwards,  having  no  actual  notice,  although  plaintiff*s  deed  was 
recorded,  in  good  faith  bought  the  lot  of  C,  believing  him  the 
owner,  for  the  full  value  thereof,  which  went  to  pay  C.*8  debt. 
Plaintiff,  for  a  long  time  prior  to  defendant's  purchase,  treated  C. 
as  owner,  and  paid  him  rent,  and  told  defendant,  upon  inquiry, 
that  the  property  was  C.*s,  and  that  she  had  no  claim  on  it,  and 
that  if  defendant  bought  t>f  C.  she  would  move  out  and  give  pos- 
session, which  she  accordingly  did.  Held,  that  plaintiff  was  es- 
topped to  claim  title  to  the  property. 

Appeal  from  District  Court  of  Arapahoe  County. 

This  action  was  brought  by  the  plaintiff  below,  who  is 
appellant  here,  to  recover  the  possession  of  lot  24,  block 
27,  in  Case  &  Ebert's  addition  to  the  city  of  Denver,  and 
to  recover  damages  for  the  detention  and  occupation  of 
said  premises.  The  defendant,  answering  the  complaint, 
denied  all  the  allegations  thereof,  and  alleged  that  she 
was  the  lawful  and  equitable  owner  of  the  premises,  and 
that  she  had  been  seized  in  fee  of  the  same  since  the  26th 
day  of  June,  1878,  and  filed  her  amended  third  defense 
and  cross-complaint  as  follows:  *'  And  now  comes  the 
defendant,  by  leave  of  the  court  first  had  and  obtained, 
to  amend  her  third  defense  to  this  action  as  she  might 
be  advised,  and  files  this  for  her  third  defense,  as  so 
amended,  and  as  an  equitable  defense  to  said  action,  and 
as  a  cross-complaint  therein.  The  defendant  alleges  that 
the  plaintiff  ought  not  to  be  admitted  or  allowed  to  allege 
that  she  is  the  owner,  or  has  any  right  or  title  or  claim 
whatever  to  the  said  premises  described  in  said  complaint, 
to  wit,  lot  twenty-four  (24),  in  block  twenty-seven  (27), 
in  Case  &  Ebert's  addition  to  the  city  of  Denver,  in  the 
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county  of  Arapahoe,  and  state  of  Colorado;  that  the  only 
apparent  claim  or  title  the  plaintiff  ever  had  to  said 
premises  was  a  quitclaim  deed  for  the  premises  from 
William  H.  Clise,  dated  May  22,  A.  D.  1876;  that  said 
quitclaim  deed  was  made  at  the  instigation  and  request 
of  the  plaintiff  and  her  husband,  Samuel  Birch,  and 
when  made  was  delivered  to  the  plaintiff,  and  by  her 
placed  for  record  in  the  recorder's  office  of  Arapahoe 
county  immediately  after  the  execution  of  the  same;  and 
defendant  further  alleges  that  said  quitclaim  deed  was 
made  without  any  consideration  whatever  from  the  said 
plaintiff,  and  only  for  the  purpose  hereinafter  stated. 
The  defendant  further  alleges  that  on  the  23d  day  of  De- 
cember, A.  D.  1874,  Samuel  Birch,  the  then  owner  of 
said  premises,  executed  a  deed  of  trust  to  William  F. 
McCartney,  as  trustee  upon  said  premises,  to  secure 
'William  H.  Clise  the  sum  of  $150,  and  interest  thereon; 
and  further,  that  on  the  16th  day  of  December,  A.  D. 
1875,  the  said  Samuel  Birch  executed  another  deed  of 
tru5t  on  the  same  premises  to  Henry  C.  Dillon,  trustee, 
to  secure  the  said  William  H.  Clise  the  further  sum  of 
$150,  and  intei'est  on  the  same;  that  on  the  14th  day  of 
December,  A.  D.  1875,  the  said  Samuel  Birch  made  and 
executed  a  warranty  deed  of  the  same  premises  to  Will- 
iam H.  Clise;  that  on  the  25th  day  of  October,  A.  D. 
1877,  the  aforesaid  William  F.  McCartney,  by  virtue  of 
the  deed  of  trust  aforesaid,  wherein  said  McCartney  was 
trustee,  made  a  trustee's  deed  of  the  same  premises  to 
the  sai4  William  H.  Clise,  and  that  on  the  27th  day  of 
June,  A.  D.  1878,  the  said  William  H.  Clise  and  William 
F.  McCartney  made  and  executed  a  warranty  deed  of  the 
same  premises  to  this  defendant,  Bertha  Steppler,  and 
the  defendant  alleges  that  the  said  deed  so  made  by  said 
Clise  and  McCartney  was  made  at  the  instigation  andl 
request  of  the  plaintiff  in  this  suit;  that  as  aforesaid  the 
deed  from  Samuel  Birch  to  William  H.  Clise  was  made 
not  only  with  the  knowledge  but  at  the  request  of  the 
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plaintiff  in  this  suit;  that  the  money  due  from  said 
Samuel  Birch  to  the  said  William  H.  Clise,  so  secured  as 
aforesaid  by  the  two  deeds  of  trust  aforesaid,  had  not 
been  paid  at  the  time  of  the  making  of  the  aforesaid  deed 
by  Samuel  Birch  to  William  H.  Clise,  nor  at  the  time  of 
the  making  of  the  aforesaid  quitclaim  deed  by  William 
H.  Clise  to  the  plaintiff,  nor  had  it  been  paid  at  the  time, 
of  the  execution  of  the  aforesaid  trustee's  deed  by  Will- 
iam F.  McCartney  to  the  said  William  H.  Clise;  and  the 
defendant  further  alleges  that  at  the  time  of  the  making 
of  the  quitclaim  deed  aforesaid  by  the  said  William  H. 
Clise  to  the  plaintiff  in  this  suit  it  was  agreed  between 
them  that  the  said  William  H  Clise  was  to  sell  said 
property  for  and  on  account  of  the  money  so  due  him  as 
aforesaid  and  so  secured  by  the  two  deeds  of  trust  afore- 
said; and  the  defendant  further  alleges  that  the  said 
William  H.  Clise  never  claimed  to  be  the  absolute  owner 
of  the  said  premises  by  virtue  of  either  the  trustee's  deed 
aforesaid  or  of  the  deed  from  Samuel  Birch  to  the  said 
William  H.  Clise,  but  that  by  virtue  of  their  conveyances 
he  only  claimed  the  same  as  security  for  the  moneys  so 
due  him  as  aforesaid;  and  the  defendant  further  alleges 
that  said  money  so  due  to  said  William  H.  Clise  was  not 
paid  until  the  sale  of  the  premises  to  this  defendant  on 
the  26th  day  of  June,  A.  D.  1878,  and  that  then  the 
money  so  due  to  sajd  Clise  was  paid  to  him  out  of  the 
purchase  money  paid  by  this  defendant  for  said  prem- 
ises,—  the  said  sum  so  due  to  said  Clise  being  at  that  time 
about  $600;  that  said  plaintiff  was  an  active  participant 
in  said  sale;  and  in  all  things  done  in  connection  there- 
with, and  especially  with  the  payment  of  morfey  to  Clise 
arising  from  said  sale;  and  the  defendant  further  alleges 
that  the  quitclaim  deed  hereinbefore  stated  to  have  been 
made  to  the  plaintiff  in  this  suit  was  made  with  the 
understanding  and  agreement  between  the  said  Clise  and 
the  plaintiff  that  she  had  taken  no  interest  in  said  prem- 
ises, but  that  she  held  the  same  in  trust  only  for  the 
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purpose  of  paying  the  money  so  due  William  H.  Clise  as 
aforesaid;  and  the  defendant,  further  answering,  alleges 
that  she  bought  the  said  premises  in  good  faith,  and  al- 
leges that  before  she  bought  or  paid  for  the  said  premises, 
to  wit,  on  the  26th  day  of  June,  A.  D.  1878,  and  at  divers 
other-times  before  said  purchase,  she  visited  the  premises 
for  the  express  purpose  of  seeing  plaintiff  in  this  suit, 
who  was  then  in  possession  of  the  said  premises,  with 
reference  to  the  same,  and  to  inquire  of  her  if  she  had  or 
claimed  any  interest  in  the  said  lot  or  premises;  that  this 
defendant  then  and  there,  and  before  she  would  purchase 
the  said  premises,  stated  and  explained  to  the  plaintiff  in 
this  suit  that  she,  this  defendant,  was  about  to  purchase 
the  said  lot  and  premises  if  she.  the  plaintiff,  was  willing 
thereto,  and  if  she,  the  plaintiff,  had  no  claim  upon  the 
same;  but  that  if  she,  the  plaintiff,  had  any  objection  to 
the  purchase,  or  had  any  claim  upon  the  premises,  she 
would  not  buy  the  same:  and  the  defendant  then  and 
there  told  the  said  Catherine  Birch  of  whom  she  was 
about  to  buy  said  premises,  to  wit,  William  H.  Clise,  and 
what  she  was  to  pay  for  the  same,  and  to  whom;  that 
the  plaintiff  then  and  there  disclaimed  any  and  all  inter- 
est in  said  lot  and  premises,  and  then  and  there  per- 
suaded the  defendant  to  buy  said  lot  and  premises,  and 
there  showed  the  defendant  through  the  various  apart- 
ments of  the  house  on  said  premises,  and  that  the  plaint- 
iff then  and  there  and  at  various  other  times  held  out 
other  inducements  to  the  defendant  to  buy  said  premises; 
and  the  defendant  alleges  that  but  for  the  representations 
so  made  as  aforesaid  by  the  plaintiff  to  this  defendant 
she  would  not  have  purchased  said  premises;  but  that, 
relying  upon  the  representations  so  made  by  the  plaintiff, 
she,  the  defendant,  did  purchase  said  premises,  and  did 
pay  therefor  the  full  value  thereof,  that  is  to  say,  the 
sum  of  $800;  and  the  defendant  further  alleges  that  the 
plaintiff  approved  of  and  ratified  said  sale  after  the  same 
was  made  to  this  defendant  as  aforesaid;  that  the  money 
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so  due  to  William  H.  Clise  as  aforesaid  was  paid  to  him 
out  of  the  purchase  money  paid  by  this  defendant  with 
the  knowledge  and  at  the  request  of  said  plaintiff;  and 
further,  that  the  plaintiff  received  and  appropriated  to 
her  own  use  the  balance  of  the  purchase  money  after  the 
payment  to  said  Clise  as  aforesaid;  and  the  defendant 
further  alleges  that  afterwards,  to  wit,  on  the  3d  day 
of  July,  A.  D.  1878,  the  plaintiff  in  this  suit,  with  full 
knowledge  of  all  the  facts  aforesaid,  turned  over  and  de- 
livered up  the  possession  of  the  said  lot  and  premises  to 
this  defendant  under  and  by  virtue  of  the  purchase 
aforesaid,  and  that  the  plaintiff  quit  the  possession  at  the 
same  time  that  she  delivered  the  possession  to  this  de- 
fendant; and  the  defendant  further  alleges  that  she  has 
paid  all  taxes  and  assessments  of  every  kind  on  or  against 
said  lot  and  premises,  as  well  for  the  year  1878  as  for  all 
years  subsequent  thereto;  that  the  defendant  has  occu- 
pied said  premises  from  the  3d  day  of  July,  A.  D.  1878, 
to  the  present  time,  and  that  she  has  been  in  the  full, 
open,  notorious,  uninterrupted,  unobstructed  possession 
during  all  that  time,  without  any  claim  or  demand  what- 
ever from  the  plaintiff  until  the  bringing  of  this  suit;  and 
the  defendant  alleges  that  the  action  of  the  plaintiff  in 
the  premises  is  fraud  of  the  grossest  character,  and  that 
she  is  estopped  and  should  be  estopped  to  set  up  any 
claim  or  demand  or  title  to  the  said  premises,  or  any  in- 
terest therein.  Wherefore  this  defendant  prays  judg- 
ment against  this  plaintiff  as  follows:  That  the  plaintiff 
may  be  enjoined  from  asserting  or  setting  up  any  claim 
or  interest  or  title  to  the  premises  in  the  complaint  and 
in  the  answer  described,  that  is,  lot  24,  in  block  27,  in 
Case  &  Ebert's  addition  to  the  city  of  Denver,  in  the 
county  of  Arapahoe,  and  state  of  Colorado;  and  that  the 
plaintiff  may  be  ordered  and  decreed  to  execute  a  quit- 
claim deed  to  the.  defendant  for  said  premises,  and  for 
costs."  Plaintiff,  for  answer  to  said  cross-complaint,  de- 
nied all  the  allegations  thereof,  except  the  making  of  the 
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several  conveyances  therein  set  out,  and  alleged  the  facts 
constituting  the  consideration  for  the  quitclaim  deed  from 
Clise  to  her.  Defendant,  by  reply,  denied  all  the  allega- 
tions of  the  answer. 

The  cause  was  tried  by  the  court  as  an  equity  case, 
without  a  jury,  and  the  court  made  the  following  findings 
and  decree:  '*  This  day  this  cause  come  on  to  be  heard  by 
the  court  upon  the  complaint  and  the  cross-complaint  and 
equitable  defense  of  the  defendant,  and  the  answer  of  the 
plaintiff  to  said  cross-complaint  and  equitable  defense, 
and  the  replication  of  the  defendant  to  said  answer,  and 
upon  evidence  offered  to  and  heard  by  the  court,  and  upon 
argument  of  counsel;  and  the  court,  being  fully  advised 
in  the  premises,  doth  find  that  the  original  trust  deed 
fronj  Samuel  Birch  to  secure  W.  H.  Clise  was  never  paid, 
and  that  there  was  no  merger  by  the  warranty  deed  from 
Samuel  Birch  to  W.  H.  Clise,  and  that  there  was  no  con- 
sideration foi:  said  deed;  and  that,  from  the  evidence 
before  the  court,  there  was  no  intention  whatever  that 
there  should  be  any  such  merger;  that  said  deed  was  made 
for  the  purpose  of  putting  in  Mrs.  Catherine  Birch,  the 

wife  of  Samuel  Birch,  only  such  right  or  interest  as 

Birch  might  have,  subject  to  the  right  of  W.  H.  Clise, 
and  that  the  deed  to  Catherine  Birch  was  made  for  the 
same  purpose  and  subject  to  the  same  rights;  that  she 
took  said  deed  with  full  knowledge  of  all  these  facts,  and 
of  the  rights  of  W.  H.  Clise,  and  that  she  paid  no  consid- 
eration for  said  deed;  that  the  defendant  bought  the 
property  of  W.  H.  Clise,  who  sold  it  of  his  own  motion 
with  the  full  knowledge  of  Catherine  Birch,  and  that  the 
defendant  Bertha  Steppler  had  no  notice  whatever  that 
she  was  not  purchasing  a  good  title;  that  the  defendant 
paid  a  fair  and  full  consideration  for  the  property,  and 
that  the  purchase  price  was  not  sufficient  to  pay  the 
amount  due  to  W.  H.  Clise,  which  was  an  incumbrance 
on  the  property  which  had  never  been  paid;  that  the 
plaintiff  had  for  a  long  time  prior  to  the  sale  to  Bertha 
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Steppler  recognized  Clise  as  the  owner  of  the  property, 
and  was  his  tenant  on,  and  paid  him  rent  for,  the  said 
property,  and  that  she  voluntarily  surrendered  the  prop- 
erty to  Bertha  Steppler  at  the  time  of  the  purchase  by  her 
from  Clise;  that  the  defendant  has  paid  all  taxes  on  said 
property  since  the  purchase  of  the  same  by  her,  and  that 
the  purchase  money  went  to  pay  the  aforesaid  incum- 
brance of  W.  H.  Clise.  And  the  court  further  finds,  from 
the  law  and  the  facts,  that  the  defendant  Bertha  Steppler 
is  the  owner  of  said  lot  24,  in  block  27,  in  Case  &  Ebert's 
addition  to  the  city  of  Denver,  in  the  county  of  Arapahoe, 
and  state  of  Colorado,  and  that  the  plaintiff  has  no  right 
to  or  interest  in  said  lot  and  premises.  Wherefore  the 
court  doth  order,  adjudge  and  decree  that  the  said  Cath- 
erine Birch,  her  agents,  attorneys,  and  all  others  claim- 
ing through  or  under  her,  be  and  are  hereby  forever 
restrained  and  enjoined  from  selling,  incumbering,  dis- 
posing of,  interfering  with,  or  in  anywise  jisserting  any 
claim  or  title  to,  said  lot  24,  in  block  27,  in  Case  &  Ebert's 
addition  to  the  city  of  Denver,  in  the  county  of  Arapahoe, 
and  state  of  Colorado,  or  to  any  part  of  said  lot  or  prem- 
ises. And  it  is  further  ordered  that  the  plaintiff  pay  the 
costs  of  this  suit,  and  that  execution  issue  therefor." 

Mr.  I.  E.  HowsE,  for  appellant. 

Mr.  V,  D.  Markham,  for  appellee. 

EisiNG,  C.  Appellant  assigns  for  error  that  the  court 
erred  in  rendering  judgment  in  favor  of  the  appellee. 
The  consideration  of  the  question  raised  by  this  assign- 
ment requires  an  examination  of  the  pleadings  with  a 
view  of  determining  the  applicability  of  the  evidence  to 
the  issues  made.  The  first  and  second  defense  in  the 
answer  put  in  issue  the  ownership  of  the  premises  in  con- 
troversy, and  the  third  defense  and  cross-complaint,  and 
the  answer  thereto,  present  (1)  the  question  whether  the 
conveyance  from  Clise  to  the  plaintiff  conveyed  the  prem- 


\  . 
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ises  to  her  in  trust  for  the  purpose  of  paying  the  debt 
secured  by  the  trust  deed  to  McCartney;  and  (2)  whether 
the  plaintiff  is  estopped  by  her  acts  from  asserting  title 
to  the  premises  as  against  the  defendant.  There  is  no 
evidence  tending  to  establish  the  trust  pleaded. 

Was  the  evidence  suflBcient  to  establish  an  estoppel  ? 
In  Patterson  v.  Hitchcock,  3  Colo.  533,  and  in  Oriffitk  v. 
Wright^  6  Colo.  248,  the  essential  elements  of  an  estoppel 
by  conduct  were  held  to  be:  First.  There  must  have  been 
a  representation  or  concealment  of  material  facts.  *  Sec- 
ond, The  representation  must  have  been  made  with 
knowledge  of  the  facts,  unless  the  party  making  the 
representation  was  bound  to  know  the  facts,  or  ignorance 
of  them  was  the  result  of  gross  negligence.  Third,  The 
party  to  whom  it  was  made  must  have  been  ignorant  of 
the  truth  of  the  matter.  Fourth.  It  must  have  been 
made  with  the  intention  that  the  other  party  should  act 
upon  it;  but  gross  and  culpable  negligence  upon  the  part 
of  the  party  sought  to  be  estopped,  the  effect  of  which  is 
to  work  a  fraud  on  the  paity  setting  up  the  estoppel, 
supplies  the  place  of  intent.  Fifth.  The  other  party  must 
have  been  induced  to  act  upon  it. 

It  is  contended  by  appellant  that  the  third  and  fifth 
elements  of  an  estoppel  are  totally  wanting.  The  evi- 
dence tending  to  establish  each  of  these  elements  is  so 
connected  that  we  will  examine  it  as  to  its  bearing  upon 
both  of  these  questions  at  the  same  time.  While  the 
testimony  of  the  witnesses  is  somewhat  conflicting,  we 
think  it  clearly  appears  from  a  consideration  of  all  the 
evidence  that  before  defendant  purchased  the  premises 
the  plaintiff  was  fully  advised  by  the  defendant  that  she 
was  talking  about  purchasing  the  premises  from  Clise, 
and  that  plaintiff  did  not  then  make  any  claim  to  them, 
but  gave  the  defendant  to  distinctly  understand  that  she 
was  paying  rent  to  Clise  for  the  premises,  and  that  Clise 
had  the  sale  of  the  premises.  Plaintiff  also,  being  in 
possession  of  the  premises,  told  the  defendant  that  if  de- 


408  Birch  v.  Steppleb.  [April  T., 

fendant  bought  them  she  would  move  out.  These  facts, 
with  the  further  fact  that  it  is  well  established  by  the 
evidence  that  plaintiff  had  no  equitable  right  to  the  prem- 
ises, and  that  she  was  occupying  the  same  as  the  tenant 
of  Clise,  and  that  Clise  was  the  actual  owner,  leads  us 
strongly  to  believe  the  testimony  of  the  defendant,  al- 
though denied  by  the  plaintiff,  as  to  the  direct  representa- 
tions of  the  plaintiff  that  the  premises  once  belonged  to 
her,  but  that  she  lost  them  on  account  of  a  mortgage, 
because  the  statement,  if  made,  would  accord  with  the 
facts  as  shown  by  the  evidence.  It  appears  from  the 
evidence  that  the  defendant  employed  attorneys  to  exam- 
ine the  title  to  the  premises,  and  that  she  acted  on  their 
advice;  but  it  also  appears  from  the  evidence  that  she 
would  not  have  purchased  the  premises  if  the  plaintiff 
had  made  any  claim  to  them,  and  this  evidence  is  in  no 
manner  contradictory  to  the  assertion  that  she  acted  on 
the  advice  of  her  attorneys.  She  might  have  reposed 
implicit  confidence  in  the  advice  of  her  attorneys  as  to 
the  condition  of  the  title,  and  still  have  refused  to  take 
the  property  with  threatened  litigation.  We  think  the 
evidence  is  sufficient  to  show  that  defendant  would  not 
have  purchased  the  premises  had  the  plaintiff  made 
known  to  the  defendant  that  she  made  any  claim  to 
them. 

The  doctrine  of  estoppel  applicable  to  this  case  is  so 
well  stated  in  Hill  v.  Epley^  31  Pa.  St.  331,  334,  that  we 
quote  therefrom:  ''The  primary  ground  of  the  doctrine 
is  that  it  would  be  a  fraud  in  a  party  to  assert  what  his 
previous  conduct  had  denied,  when,  on  the  faith  of  that 
denial,  othei-s  have  acted.  The  element  of  fraud  is  essen- 
tial, either  in  the  intention  of  the  party  estopped,  or  in 
the  effect  of  the  evidence  which  he  attempts  to  set  up. 
Thus,  if  a  person  positively  encourage  another  to  pur- 
chase either  land  or  a  chattel,  he  cannot  afterwards  assert 
any  title  in  himself  to  the  thing  purchased,  and  this; 
though  he  may  have  been  ignorant  of  his  rights  when 
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he  gave  the  encouragernent.  For  though,  in  the  latter 
case,  there  may  have  been  np  fraudulent  intent,  yet  the 
assertion  of  his  title  would  operate  as  a  fraud  —  as  much 
so  as  if  there  had  been  a  fraudulent  purpose.  Besides, 
the  equitable  principle  is  that  when  a  loss  must  befall 
one  of  two  innocent  persons,  that  one  must  boar  it 
through  whose  act  it  was  occasioned.  It  seems  also  to 
be  well  settled  that  silence  in .  some  cases  will  estop  a 
party  against  speaking  afterwards.  Thus,  if  one  suffers 
another  to  purchase  and  expend  money  upon  a  tract  of 
land,  and  knows  that  the  other  lias  a  mistaken  .opinion 
respecting  the  title  to  it,  and  does  not  make  known  his 
claim,  he  shall  not  afterwards  be  permitted  to  set  up  a 
claim  to  that  land  against  the  purchaser.  His  silence 
then  becomes  a  fraud.  But  silence  without  such  knowl- 
edge works  no  estoppel."  In  the  case  under  considera- 
tion the  plaintiff,  knowing  that  defendant  was  about  to 
expend  her  money  upon  the  premises  then  occupied  by 
the  plaintiff,  not  only  remained  silent  as  to  any  claim 
she  had  thereto,  but,  by  her  conduct,  positively  encour- 
aged the  defendant  to  so  expend  money,  by  making  the 
statement  that  she  was  paying  rent  therefor  to  Clise,  and 
by  her  willingness  to  give  up  the  possession  in  case  of  a 
sale  by  Clise  to  defendant;  and  by  this  conduct  she  is 
estopped  from  asserting  any  claim  to  the  premises  known 
to  her  or  which  should  have  been  known  to  her  at  the 
time  of  the  purchase  by  the  defendant,  unless  the  de- 
fendant had  knowledge  of  the  true  condition  of  the  title 
to  the  premises,  or  the  same  means  for  ascertaining  the 
true  state  of  the  title  that  plaintiff  had. 

It  is  urged  by  counsel  for  appellant  that  the  deed  from 
Clise  to  the  plaintiff  being  of  record  at  the  time  defend- 
ant purchased  the  property,  her  means  for  ascertain- 
ing the  true  state  of  the  title  thereto  were  equal  to  the 
plaintiff's  opportunities  in  that  respect,  and  that  the  rule 
that  '*  where  the  condition  of  title  is  known  to  both  par- 
ties, or  both  have  the  same  means  of  ascertaining  the 
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truth,  there  can  be  no  estoppel "  (approved  in  Patterson 
V.  Hitchcock^  3  Colo.  533-537);  must  be  applied,  so  that  no 
estoppel  may  arise  from  the  conduct  of  the  plaintiff.  We 
do  not  think  the  facts  of  this  case  bring  it  within  the 
iiile  relied  upon,  in  that  they  do  not  show  that  the 
plaintiff  and  defendant  both  had  the  same  means  for  as- 
certaining the  truth.  If  the  record  did  not  disclose  the 
true  state  of  the  title,  the  plaintiff  knew,  or  should  have 
known,  that  fact;  and  in  so  far  as  she  knew,  or  should 
have  known,  of  any  fact  relating  to  the  title,  not  dis- 
closed by  the  record,  she  possessed  knowledge,  or  the 
means  for  the  acquirement  of  knowledge,  not  possessed 
by  the  defendant.  The  court  below  found  as  a  fact  in 
the  case,  and  the  evidence  is  suflScient  to  warrant  such 
finding,  that  the  deed  from  Samuel  Birch  to  Clise  was 
made  for  the  purpose  of  vesting  in  his  wife,  the  plaintiff 
herein,  only  such  right  or  interest  in  the  premises  as  said 
Birch  had,  and  subject  to  the  right  of  said  Clise  in  said 
premises,  and  that  the  deed  from  Clise  to  the  plaintiff 
was  made  for  the  same  purpose  and  subject  to  the  same 
right  of  said  Clise,  and  that  the  plaintiff  took  said  deed 
with  full  notice  of  all  these  facts  and  of  the  rights  of  said 
Clise,  and  that  she  paid  no  consideration  for  said  deed. 
These  findings  of  the  court  show  conclusively  that  the 
record  of  the  title  did  not  disclose  all  the  facts  relating  to 
the  title  to  said  premises,  and  that  the  facts  not  disclosed 
by  the  record  were  known  to  the  plaintiff  at  the  time 
when  it  is  said  she  made  the  representations  in  relation 
to  her  rights,  and  from  which  facts  it  clearly  appears 
that  the  true  condition  of  the  title  was  not  equally  well 
known  to  the  plaintiff  and  to  the  defendant,  and  that 
each  did  not  have  the  same  means,  for  ascertaining  the 
truth  in  relation  thereto.  The  case  of  Oriffith  v.  Wright^ 
6  Colo.  248,  251,  clearly  recognizes  the  principle  that  a 
record  is  only  constructive  notice  to  a  purchaser,  and  that 
having  such  notice  a  purchaser  would  be  put  on  inquiry. 
In  the  case  at  bar  the  party  sought  to  be  estopped  is  the 
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party  to  whom  the  purchaser  should  apply  for  informa- 
tion. 

From  the  views  herein  expressed  it  follows  that  the 
plaintiff  is  by  her  conduct  estopped  from  asserting  title 
to  the  premises  against  the  defendant.  'This  conclusion 
renders  any  further  consideration  of  the  case  unneces- 
sary. 

The  judgment  should  be,  affirmed. 

Stallcup,  C,  concurs.    De  France,  C,  dissents. 

Per  Curiam.  For  the  reasons  assigned  in  the  fore- 
going opinion  the  judgment  is  affirmed. 

Affirmed. 
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Martin  v.  Simmons  et  al.  rmrn 
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1.  A  notice  of  a  mechanic's  lien  described  the  premises  upon  which  the 

lien  was  claimed  as  lots  1  and  4,  block  83,  Highland  subdivision. 
The  proper  description  was,  lots  1  and  4,  block  88,  Highland,  in  the 
town  of  Highland.  Defendant  owned  no  other  lots  in  the  county. 
Heldf  under  the  mechanic's  lien  law,  which  requires  the  lien  notice 
to  contain  a  description  of  the  premises,  that  the  error  would  not, 
at  least  so  far  as  the  owner  was  concerned,  vitiate  the  lien. 

2.  In  such  case,  plaintiff  having  rested  his  case,  and  defendant  having 

moved  for  a  nonsuit,  plaintiff  should  have  been  allowed  to  amend 
his  complaint  to  make  the  description  of  the  lots  correspond  with 
the  proof. 

Error  to  Arapahoe  County  CouH. 

This  was  an  action  to  foreclose  a  mechanic's  lien,  com- 
menced by  the  plaintiff  in  error  June  9,  1884:.  He  al- 
leged in  his  complaint  that  he  had  furnished  certain 
materials  to  the  said  Courtney  J.  Simmons  and  W.  I. 
Peoples  for  the  construction  of  a  house  for  said  Simmons ; 
that  the  said  Peoples  was  the  contractor  building  the 
house  for  said  Simmons;  that  the  said  materials  were 
sold  and  delivered  to  them  for  said  building  during  the 
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time  from  October  23d  to  December  1,  1883;  that  the 
said  Simmons  was  the  owner  of  the  preniises  upon  which 
said  building  was  constructed,  being  lots  1  and  4,  block 
33,  Highland  subdivision  to  Denver,  in  the  county  of 
Arapahoe;  that  on  November  9,  1883,  the  said  Simmons 
conveyed  the  rear  end  of  said  lots  to  said  Ruth  A.  Peo- 
ples; that  a  great  portion  of  said  materials  had  been  used 
in  the  construction  of  a  small  building  upon  said  rear 
end  of  said  lots;  that  the  whole  amount  therefor  re- 
mained due  and  unpaid ;  and  also  alleged  the  filing  of  a 
notice  of  a  lien  upon  said  premises  for  the  said  amount. 
The  said  Simmons  and  W.  I.  Peoples  answered  separately 
and  denied  the  allegations  of  the  complaint.  The  said 
Ruth  A.  Peoples  answered,  and  alleged  that  there  was 
no  such  subdivision  in  Arapahoe  county  as  Highland 
subdivision  to  Denver,  and  admitted  that  on  or  about 
November  19,  1883,  she  became  the  owner  of  the  rear 
seventy- five  feet  of  lots  1  and  4,  block  33,  Highland,  town 
of  Highland;  that  the  same  should  not  be  charged  with 
the  indebtedness  sought  to  be  recovered  for  the  construc- 
tion of  a  building  on  the  front  of  said  lots;  that  the  por- 
tion of  the  said  lots  still  held  by  the  said  Simmons  was 
sufficient  for  the  necessary  and  convenient  use  of  the 
building  thereon,  and  was  worth  much  more  than  the 
plaintiff  demanded.  It  appears  from  the  evidence  that 
on  October  23,  1883,  the  said  W.  I.  Peoples  presented  to 
the  said  plaintiff,  Martin,  a  bill  of  materials,  asking  for 
the  prices  thereof  and  for  credit  for  the  purchase  thereof, 
and  stated  that  the  same  were  for  a  building  for  the  said 
Simmons;  whereupon  estimates  were  made  and  prices 
given,  but  Martin  refused  to  let  the  materials  go  on  the 
credit  of  Peoples  and  deferred  the  matter  until  he  could 
see  Simmons.  He  went  to  see  Simmons,  and  stated  to 
him  that  Peoples  was  at  his  place  and  wanted  paaterials 
for  his  (Simmons')  building;  that  he  did  not  want  to  let 
the  materials  go  unless  he  was  sure  he  would  get  his  pay 
for  them.     Simmons  asked  how  much  the  bill  for  the 
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materials  would  be,  and  was  informed  that  it  would  be 
a  little  over  $200.  Simmons  said  he  \^ould  see  that  it 
was  paid.  Whereupon  the  materials  were  furnished  and 
put  into  the  building  upon  the  said  premises.  The  lien 
notice  was  in  evidence.  It  contained  a  statement  of  in- 
tention to  hold  and  claim  a  lien  upon  lots  1  and  4,  in 
block  33,  Highland  subdivision;  a  statement  of  the  whole 
amount  of  the  indebtedness,  viz.;  $207.81,  and  the  amount 
remaining  unpaid;  that  said  lien  was  claimed  and  held 
for  and  on  account  of  W.  I.  Peoples,  Ruth  A.  Peoples 
and  Courtney  J.  Simmons.  It  had  been  duly  verified, 
and  recorded  in  the  records  of  said  county  of  Arapahoe, 
December  17,  1883.  It  also  appears  that  on  May  10,  1882, 
C.  D.  Gurley  conveyed  to  said  Simmons  lots  1  and  4,  in 
block  33,  Highland,  in  the  town  of  Highland;  that  on 
November  8,  1883,  said  Simmons  conveyed  to  said  Ruth 
A.  Peoples  the  rear  seventy-five  feet  of  lots  1  and  4,  in 
block  33,  Highland,  in  the  town  of  Highland ;  that  the 
said  lots  were  the  only  lots  owned  by  said  Simmons  in 
the  county  of  Arapahoe;  that  the  greater  part  of  the 
said  materials  went  into  the  construction  of  the  house 
upon  the  said  rear  portion  of  the  said  lots.  Whereupon 
the  said  plaintiff,  Martin,  rested  his  cause,  and  the  said 
defendants  moved  for  a  judgment  of  nonsuit,  and  the 
said  plaintiff  also  moved  for  leave  to  amend  his  complaint 
so  as  to  make  the  description  of  the  lots  therein  corre- 
spond with  the  proof;  but  the  court  denied  the  same  and 
gave  judgment  of  nonsuit.  Motion  for  a  new  trial  was 
duly  made,  for  that  the  court  erred  in  the  said  judgment, 
which  motion  was  denied.  And  the  cause  comes  here 
upon  writ  of  error. 

Messrs.  Knapp  and  Benton,  for  plaintiff  in  error. 

Messrs.  Richards  and  Butler,  for  defendant  in  error 
Simmons. 

Mr.  Clay  WHrrroRD,  for  defendant  in  error  Peoples. 
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Stallcup,  C.  By  our  mechanic's  lien  act  it  is  pro- 
vided that  whoever  shall  do  work  or  furnish  materials 
by  contract,  express  or  implied,  with  the  owner  of  any 
land,  for  buildings  or  improvements  thereon,  shall  have 
a  lien  thereon  for  the  amount  and  value  of  the  work  so 
done  and  the  materials  so  furnished.  From  the  evidence 
it  is  shown  that  the  materials  were  sold  and  furnished  to 
and  upon  the  credit  of  the  said  Simmons,  for  a  structure 
erected  upon  his  lots  1  and  4,  block  33,  Highland,  in  the 
town  of  Highland,  in  said  county;  that  the  amount 
thereof  was  8207.81;  that  it  remained  wholly  unpaid; 
and  that  the  said  Simmons  was  liable  upon  his  promise 
therefor.  It  follows  that  the  said  plaintiff,  Martin,  was 
entitled  to  a  lien  therefor  upon  the  said  lots,  provided  such 
right  had  been  asserted  according  to  the  provisions  of 
said  mechanic's  lien  act.  The  said  act  provides  for  a 
statement  containing  a  notice  of  intention  to  hold  and 
claim  a  lien,  wMth  a  description  of  the  premises  to  be 
charged  therewith,  and  an  abstract  of  indebtedness, 
showing  the  whole  amount  of  the  debt  and  credit  and 
balance  due;  that  such  statement  be  filed  for  record  within 
sixty  days  after  the  time  when  the  last  work  shall  have 
been  done,  or  the  last  materials  shall  have  been  furnished, 
and,  in  cases  of  subcontracts,  in  forty  days;  also  that 
such  lien,  so  asserted,  shall  relate  back  to  the  time  of  the 
commencement  of  the  work  or  furnishing  of  the  mate- 
rials. It  is  argued  here  that  there  was  an  insufficient  de- 
scription, in  the  lien  notice,  of  the  premises  to  be  charged 
therewith.  The  premises  were  described  in  the  lien  no- 
tice as  lots  1  and  4,  in  block  33,  Highland  subdivision; 
the  proper  description  thereof  being  lots  1  -and  4,  in 
block  33,  Highland,  in  the  town  of  Highland.  It  is  ap- 
parent that  the  lien  claimant,  Martin,  supposed  that 
Highland  was  a  subdivision  of  Denver,  instead  of  a  dis- 
tinct town.  No  reason  appears  why  this  error  should 
defeat  his  lien,  at  least  as  to  the  owner,  Simmons.  If 
there  is  enough  in  the  description  in  the  lien  notice  to 
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enable  a  party  familiar  with  the  locality  to  identify  thiS 
premises  intended 'to  be  described  with  reasonable  cer- 
tainty, to  the  exclusion  of  others,  it  is  sufficient.  Phil. 
Mech.  Liens,  §§  379,  380.  It  is  shown  that  these  two  lots 
were  the  only  lots  in  the  county  owned  by  Simmons,  so 
it  seems  to  be  fairly  deducible  from  the  evidence  that 
there  would  be  no  difficulty  in  identifying  the  same  with 
the  description  of  the  hen  notice.  The  court  also  erred 
in  denying  appellant's  motion  for  leave  to  amend  his 
complaint. 

The  judgment  should  be  reversed  and  the  cause  re- 
manded for  a  new  trial. 

De  France,  C,  concurs.    Rising,  C,  dissents. 

Per  Curiam.     For  the  reasons  assigned  in  the  fore- 
going opinion  the  judgment  is  reversed  and  the  cause 

remanded. 

Reversed. 


Maxwell  et  al.  v.  Dell. 

n~"il5 
Where  a  third  person  agreed  to  pay  the  debt  of  another,  after  attach-        jo 96 

ment  proceedings  had  been  instituted  against  the  debtor,  but  before 

levy,  and  the  attachment  suit  was  dismissed,  but  no  agreement  made 

to  forbear  further  prosecution  of  proceedings  to  collect  the  debt, 

it  was  a  promise  without  consideration,  and  also  void,  not  being  in 

writing. 

Appeal  from  County  Court  of  Boulder  County. 

This  action  was  commenced  before  a  justice  of  the 
peace  in  Boulder  county  by  Moore  &  Dell,  partners, 
against  Clinton  M.  Tyler.  It  was  appealed  from  there 
to  the  county  court  of  Boulder  county,  and  from  thence 
to  this  court.  Since  the  appeal  to  this  court,  Moore,  one 
of  the  plaintiffs,  and  Tyler,  the  defendant,  have  died. 
The  executors  of  the  latter,  who  was  appellant,  have 
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been  substituted  as  parties  in  his  stead,  and  Dell,  as  sur- 
viving partner  of  the  firm  of  Moore  &  Dell,  has  been 
substituted  in  place  of  Moore  &  Dell,  who  were  appellees. 
The  action  is  based  on  an  alleged  verbal  promise  of  Tyler 
to  pay  an  indebtedness  of  one  Huggins  to  Moore  &  Dell, 
for  $164.82,  created  before  such  promise  was  made  by 
Tyler.  Moore  &  Dell  sued  Huggins  by  attachment  be- 
fore a  justice  of  the  peace  to  recover  said  indebtedness. 
This  was  in  September,  1882.  Huggins  was  then  the 
owner  of  a  threshing-machine,  and  was  threshing  with 
it  at  Tyler's  place.  The  constable  to  whom  the  attach- 
ment writ  was  delivered  for  execution  went  to  Tyler's 
place  to  levy  on  the  machine.  Flansburgh,  an  agent  of 
Moore  &  Dell,  went  with  him.  When  they  arrived  there 
Huggins  was  away,  but  his  machine  and  men  were  still 
there  threshing  for  Tyler.  Flansburgh,  in  his  testimony, 
says:  '*We  went  past  Tyler's  house  some  ways,  where 
the  machine  was  at  work,  and  found  that  Huggins  was 
not  there.  We  started  on  our  way  back,  and  met  Tyler 
near  his  house.  We  stopped,  and  one  of  us  asked  him 
where  Huggins  was,  and  when  he  would  be  back.  He 
replied  that  Huggins  was  away  looking  after  a  job  of 
threshing,  and  would  perhaps  be  back  that  evening,  but 
was  not  positive.  I  spoke  in  regard  to  the  bill,  and 
Tyler  asked  how  much  it  was.  The  constable.  Grant, 
took  the  papers  out  of  his  pocket,  and  figured  up  his 
costs,  and  told  Tyler  the  amount, —  costs  and  all.  Tyler 
then  said:  *  You  folks  may  give  yourself  no  more  bother 
in  regard  to  the  matter.  I  will  see  that  that  bill  is  paid.' 
Tyler  further  said  that  he  was  owing  Huggins  some,  and 
would  owe  him  more  when  he  got  through  with  his  work. 
I  then  said  to  Grant,  '  That  is  good  enough; '  and  Grant 
said,  *  Yes,'  and  we  passed  a  little  more  conversation,  and 
went  on.  We  returned  the  papers  as  guarantied,  dis- 
missed the  suit,  and  paid  the  costs."  The  testimony  of 
the  constable,  Grant,  was  substantially  the  same  as  that 
of  Flansburgh.     Neither  of  these  witnesses  could  state 
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positively  that  they,  or  either  of  them,  informed  Tyler 
of  the  suit  against  Huggins,  or  of  the  fact  that  they  had 
the  papers  therein  with  them,  but  each  seemed  to  be  of 
the  impression  that  Tyler  was  apprised  of  these  facts 
before  he  made  the  promise  to  pay  the  bill;  and  the  con- 
stable testifies  that  he  thinks  he  said  to  Tyler  that  he 
had  come  there  to  levy  on  said  machine.  Grant  and 
Flansburgh  both  say  that  (Jrant  took  the  papers  in  the 
Huggins  Case  out  of  his  pocket,  in  the  immediate  pres- 
ence of  Tyler -^  so  close  to  him  that  he  could  hardly 
avoid  seeing  what  they  were  —  and  figured  the  amount 
of  the  bill  and  costs  thereon.  No  promise  was  made  to 
Tyler  to  dismiss  the  suit  against  Huggins.  This  embraces 
all  the  material  facts  testified  to  on  behalf  of  the  plaint- 
iffs, except  that  it  was  shown  that  the  indebtedness  of 
Huggins  still  remained  unpaid.  The  defendant  Tyler  in 
his  testimony  denied  that  he  was  informed  or  knew  that 
Grant  was  a  constable,  or  that  a  suit  had  been  instituted 
against  Huggins,  and  says  that  he  did  not  recognize  any 
of  the  papers  in  the  hands  of  Grant  on  that  occasion  as 
a  summons  or  writ  of  attachment  against  Huggins,  and 
that  he  had  no  knowledge  or  information  whatever  of 
any  intent  on  the  part  of  Grant  to  make  a  levy  on  said 
machine  or  other  property;  denies  that  he  made  any 
promise  to  Grant  and  Flansburgh,  or  either  of  them,  to 
pay  said  indebtedness,  or  that  he  would  see  it  paid,  and 
says  that  if  he  made  any  promise  at  all  in  reference 
thereto  it  was  only  to  the  effect  that  he  would  see  Hug- 
gins, and  urge  him  to  pay  the  bill,  and  that  he  thought 
Huggins  would  pay  it.  He  further  testifies  that  a  levy 
upon  said  machine  on  that  occasion  **  would  not  have  in? 
convenienced  him  in  the  least,  as  it  was  doing  a  bad  job, 
and  he  wanted  it  to  quit."  The  evidence  further  shows 
that  no  levy  was  made  on  the  machine  or  other  property 
of  Huggins  by  virtue  of  the  writ  of  attachment  issued  in 
the  suit  of  Moore  &  Dell  against  Huggins,  and  that  the 
papers  in  said  suit  were  returned  * '  Not  served. " 
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Mr.  Richard  H.  WHirELEY,  for  appellants. 

Mr.  John  H.  Wells,  for  appellee. 

De  France,  0.  Conceding  the  facts  as  testified  to  on 
behalf  of  the  plaintiffs,  Moore  &  Dell,  they  do  not  establish 
any  liability  upon  the  part  of  Tyler  to  pay  the  debt  sued 
for.  The  promise  made  by  Tyler  is  a  promise  without 
consideration,  and  is  not  enforceable  for  that  reason.  If 
it  were  supported  by  a  consideration,  still  it  would  be 
but  a  special  promise  to  pay  the  debt  of  another.  Such 
a  promise  must  be  made  in  writing  in  order  to  bind  the 
promisor.  The  facts  of  this  case,  conceding  a  considera- 
tion for  the  promise,  do  not  bring  it  within  that  class  of 
cases  contemplated  in  the  authorities  cited  by  counsel 
for  appellee.  It  is  unnecessary  to  enter  upon  a  discussion 
of  the  principles  enunciated  in  the  many  and  somewhat 
conflicting  authorities  as  to'  what  promises  are  or  are  not 
within  the  statute;  for  we  regard  the  promise  here  in- 
volved as  a  mere  naked  promise,  not  enforceable  even 
were  it  in  writing.  It  appears  from  the  testimony  of 
the  constable  and  Flansburgh  that  they  had  started  on 
their  way  back,  without  making  a  levy,  before  they  saw 
Tyler.  No  promise  of  forbearance  to  Huggins,  or  to  dis- 
miss the  suit  against  him,  was  made.  Tyler  testified 
that  a  levy  upon  the  machine  at  that  time  would  not 
have  harmed  him,  and  this  stands  uncontradicted.  No 
lien  was  waived,  for  none  existed.  An  attachment  writ, 
unlike  an  execution  in  this  respect,  does  not  become  a 
lien  until  a  valid  levy  is  made  thereunder.  Considering 
these  as  well  as  all  the  other  facts  in  the  case,  we  fail  to 
discover  any  consideration  for  the  promise  upon  which 
this  action  is  founded.     The  judgment  should  be  reversed. 

EisiNG  and  Stallcup,  CC.  ,  concur. 

Per  Curiam.  For  the  reasons  stated  in  the  forego- 
ing opinion  the  judgment  is  reversed  and  the  cause  re- 
manded. Reversed. 
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paid  stock,  and  8ectk>D  212,  providing  that  a  suit  in  equity  may  be 
brought  against  a  stockholder  of  a  corporation  that  has  dissolved 
or  ceased  to  do  business,  leaving  debts  unpaid,  by  joinins:  the  cor- 
poration and  the  stockholders  in  such  suit,  a  complaint  in  an  action 
on  an  insurance  policy  joining  the  company  and  several  stockhold- 
ers as  defendants,  and  alleging  that  the  company  had  ceased  to  do 
business,  leaving  debts  unpaid,  does  not  misjoin  the  phrties,  and  a 
separate  judgment  may  be  rendered  against  a  stockholder  in  the 
same  suit. 

2.  Id  an  action  against  an  insurance  company  and  a  stockholder  joined 
as  defendants  under  the  General  Laws,  section  212,  requiring  such 
joinder  in  case  the  corporation  has  ceased  to  do  business  leaving 
debts  unpaid,  the  jurisdiction  of  the  court  to  render  judgment 
against  the  company  and  a  separate  judgment  against  the  stock- 
holder in  the  same  suit  having  been  established,  there  was  no  error 
in  the  admission  of  the  policy,  and  the  judgment  against  the  com- 
pany, in  evidence  of  damages,  and  the  rendition  of  judgment 
against  the  stockholder. 

8.  The  failure  to  show,  in  the  return  on  a  summons  served  upon  a  cor- 
poration, that  service  was  had  in  the  county  where  said  company 
kept  its  principal  office  or  carried  on  its  piincipal  business,  does  not 
render  the  return  defective;  the  law  in  force  at  the  time  of  service 
not  containing  such  requirements. 

4.  In  an  action  against  a  corporation,  a  complaint  stating  the  full 

amount  of  capital  stock,  and  the  amount  subscribed  by  four  stock- 
holders, joined  as  defendants,  does  not  imply  that  all  the  stock- 
holders were  joined,  or  that  the  stock  subscribed  by  them  was  the 
total  amount  subscribed ;  and  the  fact  that  all  the  capital  stock  was 
not  subscribed,  not  appearing  in  the  complaint,  cannot  be  reached 
on  demurrer,  but  must  be  pleaded  in  defense. 

5.  In  an  action  against  an  insurance  company  by  a  foreign  corporation, 

where  the  only  business  done  by  plaintiff  in  the  state  where  the 
action  was  brought  related  to  the  policy  of  insurance,  the  objection 
that  such  corporation  has  not  complied  with  the  statutes  in  regard 
thereto  will  not  be  regarded. 
G.  Under  the  Civil  Code,  section  85,  providing  that  the  summons  shall 
state  the  cause  and  general  nature  of  the  action,  a  summons  in  an 
action  against  an  insurance  company  stating  the  amount  sued  for, 
that  it  was  due  on  a  certain  policy  of  insurance  described  in  the 
complaint,  and  that  interest  was  claimed  from  November  4,  1882, 
is  not  deficient  as  failing  to  show  the  cause  and  general  nature  of 
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the  action ;  the  plaintiff  named  being  the  party  insured,  the  defend- 
ant the  insurance  company  that  issued  the  policy,  and  November 
4,  1882,  being  the  day  on  which  the  officers  of  the  company  ac- 
knowledged the  receipt  of  proof  of  loss. 

7.  Ip  an  action  on  a  policy  of  insurance,  the  omission  to  allege  in  the 

complaint  an  insurable  interest  in  plaintiff  at  the  time  of  insurance 
is  not  ground  for  demurrer,  but  such  issue  must  be  raised  in  the 
answer ;  the  policy  itself  being  prima  facie  proof  of  such  interest. 

8.  A  complaint  in  an  action  against  an  insurance  company  alleging 

that  defendant  insured  certain  property  of  plaintiff,  the  total  de-  ^ 
struction  of  the  property  by  fire,  the  loss  incurred,  that  proof  of 
loss  was  received  by  the  company  without  objection,  that  the  fire 
did  not  happen  from  any  cause  mentioned  in  the  policy  as  relieving 
the  company  from  liability,  and  that  it  occurred  without  fault  of 
the  insured,  is  not  demurrable  on  the  ground  of  a  failure  to  allege 
performance  of  the  conditions  of  the  policy  by  the  insured. 

9.  Where  a  certified  copy  of  a  summons  obtained  from  the  clerk  of  the 

court  below,  and  purporting  to  have  been  served  on  defendant,  is 
deficient  in  naming  the  parties,  but  the  copy  of  the  summons  cer- 
tified to  the  court  in  the  transcript  of  the  record  as  served  on  the 
defendant  does  not  show  such  deficiency,  an  objection  that  the 
summons  served  in  the  action  did  not  name  the  parties  will  not  be 
considered. 

Error  to  Superior  Court  of  Denver. 

On  tho  16th  day  of  March,  1883,  the  Goss  &  Phillips 
Manufacturing  Company,  a  foreign  corporation,  filed  a 
complaint  in  equity  in  the  superior  court  of  the  city  of 
Denver  against  the  following  defendants,  to  wit:  The 
Tabor  Fire  Insurance  Company,  H,  A.  W.  Tabor,  C.  C. 
Howell,  Birks  Cornforth  and  A.  C.  Fisk.  The  complaint 
charged  that  the  Tabor  Fire  Insurance  Company  was  a 
corporation  .organized,  under  the  laws  of  Colorado,  on 
the  31st  day  of  May,  1881,  for  the  purpose  of  insuring 
against  loss  by  fire;  that  the  capital  stock  was  8500,000, 
divided  into  five  thousand  shares  of  $100  each;  that  the 
defendant  Tabor  subscribed  for  two  hundred  shares,  or 
$20,000;  that  he  had  paid  $5,000,  and  no  more,  and  was 
indebted,  upon  his  subscription,  in  the  sum  of  $15,000, 
and  interest  thereon.  The  complaint  further  charged 
that  Howell  had  subscribed  for  seventy-five  shares,  or 
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$7,500,  of  the  capital  stock,  had  paid  only  $750,  and  was 
still  indebted  in  the  sum  of  $6,750,  with  interest  thereon; 
that  Birks  Cornforth  subscribed  ten  shares,  or  $1,000,  had 
paid  $200,  and  still  owed  the  company  $800  and  interest; 
that  Fisk  subscribed  ten  shares,  or  $1,000,  had  paid  $100, 
and  still  owed  $900  and  interest.  It  is  then  charged  that 
the  Tabor  Fire  Insurance  Company,  on  January  1,  1882, 
insured,  foi'  the  t€u*m  of  one  year,  certain  personal  prop- 
erty of  the  plaintiff  in  its  warehouse  in  Chicago,  111., 
against  loss  or  damage  by  fire,  in  the  sum  of  $1,500,  for 
a  valuable  consideration  paid;  that  the  property  was 
wholly  destroyed  by  fire  on  the  24th  day  of  October,  1882, 
whereupon  the  company  was  duly  notified,  and  proofs  of 
loss  furnished,  as  provided  by  the  policy;  that  receipt  of 
the  proofs  was  duly  acknowledged  by  the  company,  with- 
out any  objections  being  made  to  them;  and  that  the 
company,  through  its  ofiicers,  promised  to  pay  the  loss, 
but  had  wholly  failed  to  perform  its  promise. 

It  is  further  charged  that  the  insurance  company  had 
entirely  ceased  to  issue  policies,  or  to  do  any  other  insur- 
ance business,  and  that  it  had  dissolved  its  organization 
80  far  as  it  was  in  its  power  to  do  so,  leaving  the  plaintiff's 
claim  and  other  debts  wholly  unpaid.  Judgment  was 
prayed  against  the  insurance  company  in  the  sum  of 
$1,500,  with  interest  and  costs  of  suit,  and  likewise  a  sep- 
arate judgment,  against  each  of  the  other  defendants 
named  as  stockholders,  for  the  several  sums  remaining 
due  and  unpaid  on  their  subscriptions  to  the  capital  stock 
of  said  company,  with  interest  and  costs;  also  that  other 
just  and  equitable  relief  be  granted  the  plaintiff.  Upon 
filing  the  petition  two  writs  of  summons  issued,  one  of 
which  was  served  upon  the  officers  of  the  defendant  com- 
pany, and  the  other  upon  the  plaintiff  in  error,  H.  A.  W. 
Tabor,  and  upon  said  A.  C.  Fisk.  A  return  of  **not 
found"  was  made  as  to  said  defendants  Howell  and 
Cornforth. 

Judgment  by  default  was  rendered  against  the  com- 
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pany,  in  favor  of  the  plaintiff,  April  21,  1883,  in  the  sum 
of  $1,569.47.  On  April  24th  defendant  Tabor  appeared 
by  counsel  and  demurred  to  the  complaint.  On  May  17th 
counsel  for  plaintiff  filed  an  amendment  to  said  com- 
plaint, averring  that  the  fire  which  destroyed  plaintiflPs 
goods  did  not  happen  from  any  of  the  causes  specified  in 
the  policy  of  insurance  as  relieving  the  company  from 
liability,  or  from  any  fault  on  part  of  plaintiff,  and  also 
averring  that  plaintiff  recovered  judgment  against  the 
said  insurance  company,  April  21,  1883,  upon  said  policy 
of  insurance,  in  the  sum  of  $1,569.47. 

The  record  further  recites  that  on  September  1,  1883, 
the  plaintiff  appeared  by  its  attorneys,  and  the  defend.- 
ant  appeared  by  his  attorney;  and  said  defendant's  de- 
murrer 'Ho  the  complaint  as  amended  herein"  was 
argued  by  counsel,  and  overruled  by  the  court;  also  that 
defendant  excepted  to  the  ruling,  refused  to  plead  fur- 
ther, and  elected  to  stand  by  his  demurrer;  whereupon  a 
default  for  failure  to  answer  the  complaint  was  entered 
against  him.  ''And  thereupon,  on  motion  of  plaintiff, 
this  cause,  as  against  said  defendant  H.  A.  W.  Tabor,  is 
submitted  to  the  court  upon  the  pleadings  of  the  plaint- 
iff, the  policy  of  insurance  sued  upon,  and  the  judjgment 
heretofore  rendered  against  the  Tabor  Fire  Insurance 
Company  herein,  in  favor  of  the  plaintiff; "  whereupon 
the  court  rendered  judgment  against  the  defendant  Tabor 
in  the  sum  of  $1,635.69,  and  costs. 

Mr.  L.  C.  EocKWELL,  for  plaintiff  in  error. 

Messrs.  Stuart  Bros.,  for  defendant  in  error. 

Beck,  C.  J.  This  is  a  writ  of  error  sued  out  and  pros- 
ecuted by  H.  A.  W.  Tabor  to  reverse  the  judgment  ob- 
tained against  him  in  the  superior  court  of  the  city  of 
Denver  by  the  Goss  &  Phillips  Manufacturing  Company. 
Three  errora  were  assigned  upon  the  record,  viz. :  First, 
the  court  below  erred  in  overruling  the  demurrer  inter- 
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posed  by  pfeintiflf  in  error;  second,  the  court  below  erred 
in  admitting  in  evidence  the  judgment  against  the  Tabor 
Fire  Insurance  Company  in  the  matter  of  assessing  dam- 
ages against  the  plaintiff  in  error;  third,  the  coui-t  below- 
erred  in  admitting  in  evidence  the  policy  of  insurance. 

The  leading  question  to  be  determined  is  whether, 
under  the  foregoing  assignments,  any  error  appears  in 
the  record  which  entitles  the  plaintiff  in  error  to  a  re- 
versal of  this  judgment.  As  shown  by  the  Statement  of 
facts,  the  plaintiff  in  error  appeared  to  the  action,  and 
demurred  to  the  plaintiff's  complaint.  His  demurrer  is 
as  follows:  "^  First,  it  appears  from  said  complaint  that 
said  court  has  no  jurisdiction,  either  of  the  parties  afore- 
said, or  of  the  subject-matter  set  forth  in  the  complaint; 
second,  because  it  does  not  appear  from  said  complaint 
that  the  plaintiff  is  lawfully  entitled  to  maintain  this 
action  in  this  state,  nor  to  transact  the  business  upon/ 
which  its  said  supposed  cause  of  action  is  founded;  thirdy 
because  the  said  complaint  does  not  state  facts  sufficient 
to  be  entitled  to  the  relief  prayed  for  therein;  fourth,  be- 
cause there  is  a  misjoinder  of  parties  defendant  in  this,  to 
wit,  that  said  defendants  Tabor,  Howell,  Cornforth  and 
Fisk  are  improperly  joined  with  the  said  insurance  com- 
pany; fifth,  because  the  said  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  against  the  de- 
fendants; sixth,  because  the  said  complaint  contains  no 
allegation  of  performance,  on  the  part  of  the  plaintiff,  of 
the  conditions  in  said  policy  of  insurance  made  incumbent 
upon  it;  seventh,  and  for  other  good  and  sufficient  rea- 
sons apparent  upon  the  face  of  said  complaint." 

The  first  and  most  important  specification  is  that  the 
court  below  had  no  jurisdiction  either  of  the  parties  or 
of  the  subject-matter  of  the  complaint.  If  this  be  true 
in  its  application  to  the  plaintiff  in  error  we  need  pro- 
ceed no  further.  It  ends  the  controversy,  and  the  judg- 
ment, in  that  event,  cannot  stand.  What,  then,  are 
these  defects  of  jurisdiction?   It  is  contended  on  the  part 
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of  plaintiff  in  error  that  the  summons  served  on  the  in- 
surance company  was  so  defective  in  form  as  to  render  it 
void;  that  said  company  not  appearing  to  the  action  in 
the  court  below,  the  judgment  rendered  against  it  by 
default  was  a  nullity.  The  defects  relied  upon  as  render- 
ing the  summons  void  are  that  it  did  not  state  **  the  par- 
ties to  the  action,"  or  *'the  cause  and  general  nature '^ 
of  the  action,  as  required  by  section  35  of  the  Civil  Code. 
The  cause  and  nature  of  the  action  is  thus  stated  in  the 
writ:  '*  The  said  action  is  brought  to  recover  the  sum  of 
$1,500  due  from  the  defendant  to  the  plaintiff  on  a  cer- 
tain policy  of  insurance  described  in  the  complaint;  also, 
for  interest  thereon  at  the  rate  of  ten  per  cent,  from  the 
4th  of  November,  1882."  When  it  is  considered  that  the 
plaintiff  named  in  the  summons  was  the  party  insured, 
that  the  defendant  named  therein  was  the  insurance 
company  that  issued  the  policy,  that  the  amount  of  the 
insurance  was  $1,500,  and  that  the  complaint  alleges  that 
the  officers  of  the  defendant  company  acknowledged  the 
receipt  of  the  proofs  of  loss  made  on  the  4th  day  of  No- 
vember, 1882,  it  is  difficult  to  understand  wherein  the 
summons  fails  to  state  the  cause  and  general  nature  of 
the  action.  The  case  of  Smith  v.  Aurich^  6  Colo.  388,  is 
cited  in  support  of  the  objections^  but  it  does  not  seem 
to  be  in  point.  The  court  say  of  the  writ  involved  in 
that  case :  "  It  notifies  them  (defendants)  that  money  is 
claimed  to  an  amount  limited  by  the  jurisdiction  of  the 
court,  but  whether  the  damages  claimed  arise  by  virtue  of 
a  contract  entered  into  by  the  defendants,  oral  or  written, 
or  by  reason  of  injuries  done  to  person  or  property,  or  by 
other  and  what  acts  of  defendants,  is  not  stated."  The 
writ  in  the  present  case,  however,  not  only  informs  the 
defendant  of  the  particular  cause  of  action,  the  amount 
claimed,  that  it  arose  upon  a  policy  of  insurance,  but  even 
the  date  from  which  interest  is  claimed  on  the  amount 
sued  upon.  We  think  it  fully  complies  with  the  require- 
ments of  the  statute  in  the  particulars  mentioned. 
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Another  objection  to  the  form  of  the  writ  is  that  it  did 
not  state  the  parties  to  the  action;  that  the  defendants 
therein  are  named  thus:  '*The  Tabor  Fire  Insurance 
Company  and  others."  This  charge  does  not  seem  to  be 
borne  out  by  the  facts.  The  transcript  filed  contains 
copies  of  two  writs  of  summons,  one  of  which  was 
served  upon  the  insurance  company,  the  other  upon  the 
plaintiff  in  error.  The  writ  served  upon  the  insurance 
company  states  in  the  title  of  the  cause  the  names  of  all 
the  parties  to  the  action.  But  counsel  says  the  record 
has  been  tampered  with,  and  the  summons  altered;  in 
proof  of  which  he  refers  us  to  folios  11)  and  20  of  the 
transcript.  Eeferring  to  the  folios  mentioned,  they  indi- 
cate erasures,  and  the  insertion  of  words  subsequently,  as 
counsel  says.  That  portion  of  the  writ,  however,  which 
states  the  names  of  the  parties  to  the  action  shows  no 
erasures,  nor  is  that  portion  of  it  found  on  either  of  the 
folios  named,  but  on  folio  15,  where  the  cause  is  entitled 
thus:  *'  Goss  &  Phillips  Manufg  Co.  v.  The  Tabor 
Fire  Insurance  Co.y  H.  A.  W.  Tabo7\  C.  C,  Howell^ 
Birks  Cornforth  and  A.  C.  Fisk,^^  There  is  no  indica- 
tion of  erasures  here,  nor  any  charge  that  any  change 
has  been  made  in  the  names  stated.  Counsel  for  plaint- 
iff in  error  procured  from  the  clerk  of  the  court  below  a 
certified  copy  of  a  summons  purporting  to  have  been 
served  upon  the  defendant  company  in  this  cause,  and 
filed  it  with  the  papers  in  the  case  for  our  inspection.  It 
is  entitled:  "  Ooss  &  Phillips  Manufacturing  Co.  v.  The 
Tabor  Fire  Insurance  Company  and  others.^^  Although 
this  writ  appears  to  have  been  served  upon  the  insurance 
company,  it  is  not  a  copy  of  the  writ  served  upon  it  which 
has  been  certified  to  us  in  the  transcript  of  the  record. 
This  is  evident  from  the  fact  that  it  purports  to  have 
been  executed  by  "  M.  Spangler,  sheriff,  by  Wm.  Wise, 
deputy,"  whereas  the  writ  copied  into  the  transcript, 
with  a  return  of  service  on  the  insurance  company,  pur- 
ports to  have  been  executed  by  * '  M.  Spangler,  sheriff,  by 
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C.  H.  Farmer,  deputy."  It  does  not  appear,  therefore, 
that  there  is  any  vahd  objection  to  the  form  of  the  writ  in 
question.  But  it  is  said  that  Hje  I'eturn  thereto  is  fatally 
defective,  in  that  ^*it  did  not  appear  that  the  service 
was  had  in  the  county  where  the  company  kept  its  prin- 
cipal office,  or  within  the  county  where  said  company's 
principal  business  was  carried  on."  This  objection  is 
based  upon  section  220  of  the  General  Laws  of  1877.  The 
answer  is  that  the  law  in  force  when  this  writ  was 
served  did  not  contain  the  above  requirements  in  suits 
instituted  in  courts  of  record,  as  decided  by  this  court 
in  Mining  Co.  v.  Lightboutme,  10  Colo.  429.  Civil  Code 
1877,  §  37. 

The  next  jurisdictional  question  raised  is  that  a  stock- 
holder cannot  be  joined  as  a  defendant  with  the  insur- 
ance  company,  and  an  original  judgment  be  rendered 
against  him  in  the  same  suit;  that  the  statutory  remedy 
against  a  stockholder  is  by  way  of  garnishment,  and  in 
conformity  with  the  procedure  therein.  This  objection 
is  to  be  determined  by  reference  to  the  provisions  of  the 
statute  on  the  subject.  Section  201,  General  Laws,  pro- 
vides: ''Each  stockholder  shall  be  liable  for  the  debts  of 
the  corporation  to  the  extent  of  the  amount  that  may  be 
unpaid  upon  the  stock  held  by  him,  to  be  collected  in  the 
manner  herein  provided.  Whenever  any  action  is  brought 
to  recover  any  indebtedness  against  the  corporation,  it 
shall  be  competent  to  proceed  against  any  one  or  more 
stockholders  at  the  same  time,  to  the  extent  of  the  bal- 
ance unpaid  by  such  stockholders  upon  the  stock  owned 
by  them,  respectively,  whether  called  in  or  not,  as  in 
cases  of  garnishment."  Section  212,  so  far  as  applicable, 
is  as  follows:  "If  any  corporation,  or  its  authorized 
agent,  shall  do  any  act  which  shall  subject  it  to  a  forfeit- 
ure of  its  charter  or  corporate  powers,  or  shall  allow  any 
execution  or  decree  of  any  court  of  record  for  a  payment 
of  money,  after  demand  made  by  the  officer,  to  be  re- 
turned *  No  property  found,'  or  to  remain  unsatisfied  for 
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ten  days  after  such  demand,  or  shall  dissolve,  or  cease 
doing  business,  leaving  debts  unpaid,  suits  in  equity  may 
be  brought  against  all  persons  who  were  stockholders  at 
the  time,  or  liable  in  any  way  for  the  debts  of  the  corpo- 
ration, by  joining  the  coiporation  in  such  suit,  and  each 
stockholder  may  be  required  to  pay  such  debts  or  habili- 
ties  to  the  extent  of  the  unpaid  portion  of  his  stock." 

This  is  a  suit  in  equity  against  the  corporation,  and  is 
governed  by  section  212.  The  original  complaint  alleges 
that  the  insurance  company  has  ceased  to  do  business, 
leaving  debts  unpaid,  and  that  it  has  dissolved  its  organ- 
ization so  far  as  it  was  in  its  power  to  do  so.  These  facts 
are  admitted  by  the  demurrer.  The  objections,  therefore, 
as  to  the  mode  of  procedure,  and  the  separate  liabihty  of 
the  plaintiff  in  error,  cannot  be  sustained. 

The  next  point  reUed  upon  as  jurisdictional  is  that  the 
whole  of  the  capital  stock  of  the  insurance  company  was 
not  subscribed,  and  for  that  reason  the  plaintiff  in  error 
was  not  liable  for  the  amount  of  his  unpaid  subscription. 
Counsel  argues,  and  cites  authorities  to  the  point,  that 
where  the  amount  of  the  capital  stock  is  fixed  by  statute, 
or  by  the  corporation  under  the  requirements  of  the  stat- 
ute, as  in  this  case,  no  liability  to  pay  a  subscription  to 
the  capital  stock  attaches  to  any  subscriber  until  the 
whole  amount  of  the  stock  is  taken.  Conceding  this  to 
be  the  law,  it  is  matter  of  defense,  and  must  be  pleaded 
as  such,  unless  it  appears  on  the  face  of  the  complaint, 
when  it  may  be  reached  by  the  specification  of  the  de- 
murrer that  the  complaint  fails  to  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  third  paragraph  of  the 
complaint  alleges  that  the  capital  stock  of  the  company 
was  $500,000,  and  that  it  was  divided  in  five  thousand 
shares  of  $100  each;  but  we  look  in  vain  into  the  original 
and  amended  complaints  for  information  as  to  whether 
or  not  this  stock  was  all  taken.  Counsel  for  plaintiff  in 
error  concedes  that,  unless  it  appears  from  the  complaint 
that  all  the  stock  was  not  subscribed,  this  objection  is  not 
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available  to  his  client  in  the  present  state  of  the  record. 
But  he  says  the  complaint  does  show  it,  offering  the  fol- 
lowing argument  in  support  of  the  proposition:  "The 
complaint  is  specific,  in  stating  the  full  amount  of  the 
capital  stock  of  the  company,  and  the  object  and  purpose 
of  its  corporate  existence,  and  then  states  just  how  much 
stock  was  subscribed,  and  there  stops.  It  attempts  to 
bring  in  all  the  stockholders  in  this  action."  Now,  let  us 
examine  this  proposition  in  the  light  of  the  argument 
offered  to  sustain  it.  The  court  has  no  knowledge  of  the 
number  of  stockholders  constituting  the  corporation  ex- 
cept that  derived  from  the  complaint.  There  is  no  alle- 
gation, nor  any  express  or  implied  admission  in  it,  that 
the  whole  of  the  capital  stock  was  not  subscribed.  Does 
it,  then,  as  counsel  alleges,  "state  just  how  much  stock 
was  subscribed?"  It  states  just  how  much  was  sub- 
scribed by  the  four  stockholders  who  are  joined  as  de- 
fendants in  the  action,  but  does  not  assume  to  state  the 
total  number  of  stockholders,  nor  the  total  amount  of 
stock  subscribed.  Nor  was  it  necessary  to  do  so;  for, 
under  the  circumstances  alleged,  each  stockholder  was 
made  liable  for  the  indebtedness  declared  upon  to  the 
extent  of  his  unpaid  stock.  Counsel  says  the  complaint 
"attempts  to  bring  in  all  the  stockholders  in  this  action." 
How  do  we  know  this?  We  fail  to  find  any  statement  in 
the  complaint  capable  of  such  a  construction.  If  the  fact 
be  that  the  capital  stock  was  not  all  subscribed,  it  should 
have  been  alleged  and  proved  as  matter  of  defense  to  the 
action,  as  was  done  in  Temple  v.  Lemon,  112  111.  51,  to 
which  we  are  cited  as  sustaining  the  objection  urged.  It 
not  in  any  manner  appearing,  from  the  complaint  or 
otherwise,  that  the  full  amount  of  the  capital  stock  was 
not  subscribed,  the  objection  made  cannot  avail  the 
plaintiff  in  error. 

Another  objection  to  the  right  of  the  defendant  in  error 
to  maintain  this  suit  is  that  it  is  a  foreign  corporation, 
doing  business  in  this  state  without  having  complied  with 
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the  requirements  of  the  statute  in  that  behalf.  We  can- 
not think  that  counsel  is  serious  in  urging- this  objection 
when  the  only  business  done  related  to  this  policy  of  in- 
surance. There  is  nothing  in  the  objection;  and,  if  there 
was,  the  case  of  UfUy  v.  fining  Co.  4  Colo.  369,  cited, 
shows  it  to  be  matter  of  defense,  to  be  pleaded  in  bar  of 
the  action. 

Under  the  fifth  ground  of  demurrer  it  is  urged  the 
complaint  fails  to  allege  that  the  defendant  in  error  had 
an  insurable  interest  in  the  property  insured  at  the  time 
of  the  insurance,  and  upon  this  ground  it  is  contended 
that  it  was  error  to  render  a  judgment  against  the  plaint- 
iff in  error.  In  support  of  this  proposition  we  are  cited 
to  Grosveiior  v.  Insurance  Co.  17  N.  Y.  392.  Eeferring 
to  that  case  we  find  that  McCarty  was  insured  to  the 
amount  of  $7,000  on  his  brick  dwelling-house;  loss,  if 
any,  payable  to  Grosvenor,  mortgagee.  The  policy  con- 
tained the  same  condition  contained  in  this  policy,  that 
in  case  of  any  transfer  or  termination  of  the  interest  of 
the  insured  in  the  property  insured  or  in  the  policy, 
either  by  sale  or  otherwise,  without  consent  of  the  com- 
pany in  writing,  the  policy  should  be  void.  Suit  was 
brought  by  the  mortgagee.  On  the  trial  he  proved  the 
policy,  the  loss,  and  the  service  of  preliminary  proofs,  as 
was  done  in  this  case.  What  next?  The  insurance  com- 
pany offered  to  prove,  and  the  plaintiff's  counsel  ad- 
mitted it  to  be  true,  that  one  month  before  the  fire 
occurred  McCarty  sold  and  conveyed  the  property  insured 
to  one  Bostwick.  The  court  held  that  this  breach  of  the 
conditions  of  the  policy,  offered  to  be  proved  by  the  in- 
surance company  and  admitted  by  the  insured,  defeated 
the  right  of  recovery,  not  only  of  McCarty,  the  insured, 
but  of  his  mortgagee  as  well. 

The  analogy  between  the  facts  of  the  above  case  and 
those  of  the  case  under  consideration  is  certainly  not  veiy 
close,  and  the  relevancy  of  the  decision  is  not  apparent. 
We  suggest  the  following  quotation  from  Wood,  Insur- 
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ance,  page  500,  section  207,  as  more  in  point:  "While, 
if  denied,  the  plaintiff  must  establish  an  insurable  inter- 
est in  the  property,  yet  the  fact  that  the  policy  describes 
the  property  as  that  of  the  insured  is  prima  facie  suffi- 
cient, and  casts  the  burden  upon  the  company  to  show 
that  in  fact  he  had  no  interest.  Indeed,  in  an  action 
upon  a  policy,  it  is  not  essential  that  the  plaintiff  should 
set  forth  his  interest  in  the  property.  The  policy  itself 
is  prima  facie  sufficient  proof  of  interest;  and,  if  the  in- 
surer seeks  to  avoid  it  on  the  ground  that  there  is  in  fact 
none,  he  must  establish  his  defense  by  proper  proof." 
The  author  cites  the  following  cases  in  support  of  the 
foregoing  propositions:  Nichols  v.  Insurance  Co.  1 
Allen,  63;  Fowler  v.  Insurance  Co.  23  Barb.  150;  Frank- 
lin V,  Insurance  Co.  43  Mo.  491 ;  Nantes  v.  Thompson^  2 
East,  386;  Goram  v.  Sweeting,  2  Saund.  494;  Thellusson 
V.  Fergusson,  1  Doug.  361.  See,  also.  Insurance  Co.  v. 
Slaughter,  20  Ind.  520,  526. 

Referring  now  to  the  objection  that  the  plaintiff  failed 
to  allege  an  insurable  interest  in  the  property  insured, 
in  connection  with  the  objection  stated  in  the  sixth 
ground  of  demurrer,  that  the  complaint  contains  no  alle- 
gation of  performance  upon  the  part  of  the  plaintiff  of 
the  conditions  of  the  policy,  the  case  stands  thus:  The 
complaint  alleges  the  defendant  company  insured  the 
plaintiff  in  the  sum  of  $1,500  on  certain  personal  prop- 
erty; that  this  property  was  totally  destroyed  by  fire, 
whereby  the  plaintiff  sustained  great  loss,  *'to  wit,  in 
many  times  the  amount  named  in  the  said  policy,  and 
far  exceeding  said  sum  of  $1,500  named  therein;"  that, 
after  the  fire,  it  made  proofs  of  the  loss,  as  required  by 
the  policy,  which  proofs  were  received  by  the  insurance 
company  without  objection ;  and  that  its  officers  prom- 
ised to  pay  the  amount  of  risk  taken,  $1,500,  but  have 
paid  no  part  thereof.  The  amendment  to  the  complaint 
alleges  that  the  fire  did  not  happen  from  any  of  the 
causes  mentioned  in  the  policy  as  relieving  the  insurance 
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company  from  liability,  and  that  it  occurred  without  any 
fault  on  the  part  of  the  insured.  The  above  facts  being 
in  no  instance  contradicted,  the  latter  objections  are  not 
supported  either  by  law  or  fact. 

The  record  recites  that,  upon  the  overruling  of  his  de- 
murrer, the  plaintiff  in  error  refused  to  plead  further, 
and  elected  to  stand  upon  his  demurrer;  that  the  cause 
was  then  submitted  to  the  court  upon  the  pleadings 
on  part  of  the  insured,  the  policy  of  insurance,  and 
the  judgment  previously  rendered  against  the  insurance 
company.  Upon  the  matters  set  forth  in  this  recital 
are  based  the  second  and  third  assignments  of  error,  viz., 
the  admission  in  evidence,  as  against  the  plaintiff  in 
error,  of  the  judgment  previously  rendered  against  the 
insurance  company  in  this  action,  and  the  admission  in 
evidence  of  the  insurance  policy.  The  grounds  of  these 
objections  have  already  been  considered.  They  relate  to 
the  jurisdiction  of  the  court  below  to  render  judgment  by 
default  against  the  insurance  company,  and  its  jurisdic- 
tion, in  an  action  of  tjiis  nature,  to  render  a  separate 
judgment  against  a  stockholder.  Neither  of  the  juris- 
dictional points  being  sustainable,  under  the  provisions 
of  our  statute,  in  an  action  of  this  nature,  it  follows  that 
no  error  was  committed  in  the  admission  of  the  evidence 
complained  of,  or  in  the  rendition  of  the  judgment 
against  the  plaintiff  in  error.  The  judgment  must  there- 
fore be  aflSrmed. 

Affirmed. 


Brown  et  al.  v.  Miller  et  al. 

1.  Where  copartners  retired  from  a  firm,  leaving  one  member  sole 
owner  of  the  partnership  property,  who  confessed  judgment  in 
favor  of  his  individual  creditors,  making  the  statement  required  by 
statute,  no  fraud  being  shown,  such  individual  creditors  are  enti- 
tled to  the  proceeds  of  the  property  received  from  the  firm  in  pref- 
erence to  firm  creditors. 
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2.  Under  the  Code,  sections  219-231,  providing  for  confessions  of  judg- 
ments, and  requiring  a  statement  of  tbo  facts  out  of  which  the  debt 
arose,  a  confession  naming  certain  transactions  and  loans  out  of 
which  the  debt  arose,  giving  the  names  of  the  parties,  the  dates 
.    and  amounts,  is  sufficient. 

Error  to  District  Court  of  Fremont  County. 

This  was  an  action  by  J.  S.  Brown  and  J.  F.  Brown, 
creditors  of  the  firm  of  D.  D.  Miller  &  Co.,  against  D.  D. 
Miller,  C.  E.  Boyles  and  J.  St.  Clair,  former  members  of 
such  firm,  and  Paul  J.  Sours  and  W.  D.  Schoolfield,  to 
have  a  lien  declared  in  favor  of  plaintiffs  upon  goods 
of  the  firm,  taken  by  defendant  Schoolfield,  as  sheriff, 
under  a  judgment  confessed  by  defendant  Miller  in  favor 
of  defendant  Sours.  Relief  denied,  and  plaintiffs  bring 
error. 

Messrs.  Decker  and  Tonley,  for  plaintiffs  in  error. 

Messrs.  John  W.  Blackdurn,  Sam.  P.  Dale  and  B. 
F.  Montgomery,  for  defendants  in  error. 

Elbert,  J.  If  it  be  admitted  that  Miller,  St.  Clair  and 
Boyles  were  partners  in  the  firm  of  D.  D.  Miller  &  Co., 
under  their  articles  of  agreement,  it  does  not  follow  that 
the  plaintiffs  in  eiror  were  entitled  to  the  relief  asked  in 
their  bill.  St.  Clair  retired  from  the  firm  about  the  1st 
of  June,  and  Boyles  about  the  1st  of  July,  leaving  D.  D. 
Miller  sole  member  of  the  firm  and  sole  owner  of  the 
partnership  property.  The  retirement  of  St.  Clair  and 
Boyles  from  the  firm,  if  one  existed,  appears  to  have  oc- 
curred in  the  ordinary  course  of  business,  and  in  pursu- 
ance of  no  fraudulent  purpose.  Ordinary  firm  creditors 
have  no  lien  on  firm  property  that  prevents  its  transfer  in 
good  faith.  Agreements  between  parties,  converting  the 
partnership  property  into  the  separate  property  of  one  or 
more  of  its  members,  or  vice  versa,  unless  fraudulent,  ai-e 
binding  on  all  ordinary  creditors,  whether  creditors  of  the 
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fii-m  or  of  the  individual  members.  2  Lindl.  Partn.  *654, 
*655,  *656,  and  cases  cited.  Upon  this  subject  Ex  parte 
Ruffin,  6  Ves.  119,  is  the  leading  case,  and  in  its  facts 
quite  like  the  case  we  are  considering.  In  that  case 
"  Thomas  Cooper  took  James  Cooper  into  partnership. 
The  partnership  was  afterwards  dissolved,  and  the  part- 
nership property  was  assigned  to  James  by  Thomas,  who 
retired.  James  afterwards  became  bankrupt,  and,  some 
partnership  debts  being  unpaid,  it  was  sought  to  have 
what  had  been  the  property  of  the  partnership  applied  in 
liquidation  of  those  debts.  It  was  held  that  the  property 
was  no  longer  the  joint  property  of  the  two  partners,  but 
the  separate  property  of  James."  In  this  case  it  must 
likewise  be  held,  in  the  absence  of  any  evidence  of  fraud, 
that  the  property  levied  upon,  first  by  Sours  and  after- 
wards by  plaintiffs  in  error,  was  the  separate  property  of 
D.  D.  Miller,  This  being  true,  there  is  no  ground  for  hold- 
ing that  the  partnership  indebtedness  to  plaintiffs  in  error 
must  be  first  satisfied  out  of  the  proceeds  of  the  sale  of 
the  property.  The  judgment  of  Sours  was  by  confession, 
under  the  provisions  of  the  Code,  sections  219-221.  We 
think  the  statement  of  facts  out  of  which  the  indebted- 
ness arose  sufficient  under  the  statute.  It  gives  dates, 
amounts  and  parties  to  the  notes  in  detail,  and  a  concise 
statement  of  the  consideration  for  which  each  was  exe- 
cuted. ''The  first  note  'arose'  from  certain  former 
transactions,  viz.,  an  indebtedness  in  the  sum  of  $1,500 
of  P.  L.  Miller  &  Co.  to  ^aid  P.  J.  Sours,  for  which  a- 
note  was  given,  and  which  D.  D.  Miller  assumed,  a  loan 
of  $500  by  Sours  to  Miller,  and  a  further  loan  of  S200  by^ 
Sours  to  Miller,  and  some  interest  on  the  $1,500  and  $500. 
The  second  ($2,725.31)  note  arose  from  the  fact  of  Miller 
making  overdrafts  at  Sours'  bank.  And  as  to  the  thini 
(the  $1,900)  promissory  note  the  confession  states  that' 
David  D.  Miller  was  indebted  to  Charles  E.  Boyles,  on 
July  2,  1883,  in  the  sum  of  $1,900,  and  gave  that  note 
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,therefor  to  Boyles,  and  Boyles  afterwards  assigned  the 
same  to  Sours  before  the  confession  was  made." 

This  is  a  sufficient  statement  under  the  decisions  of 
New  York  construing  a  similar  statute.  Lanning  v. 
Carpenter,  20  N.  Y.  447;  Freligh  v.  Brink,  22  N.  Y.  419; 
Neusbaum  v.  Keim,  24  N.  Y.  325;  Frost  v.  Koon,  30  N.  Y. 
428.  Under  a  similar  statute,  in  California,  it  is  held 
**that  when  the  statute  is  not  strictly  pursued  it  is 
prima  facie  evidence  of  fraud,  and  this  because,  where  a 
party  fails  to  make  all  the  disclosures  required  by  the 
act,  the  presumption  is  that  he  has  something  to  con- 
ceal. But  this  presumptive  evidence,  like  all  presump- 
tions, can  be  rebutted.  It  merely  throws  upon  the 
plaintiff  the  burden  of  proving  that  his  judgment  was 
fair,  and  not  fraudulent."  Richards  v.  McMillan,  6  Cal. 
419,  and  Cordier  v.  Schloss,  18  Cal.  576.  Should  we 
adopt  the  rule  of  these  decisions  it  would  not  avail 
plaintiffs  in  error.  We  think  with  the  court  below  that 
the  strong  preponderance  of  the  evidence  is  in  favor  of 
the  bona  fides  of  the  transactions  between  Sours  and 
Miller  upon  which  the  confession  of  judgment  is  based. 
The  decree  of  the  court  below  is  affirmed. 

Affirmed. 


Travelers'  Ins.  Co.  v.  City  op  Denver. 

1.  Under  the  General  Statutes,  chapter  9,  sections  3-5,  providing  that 
instruments  of  writing  whereby  one  person  acknowledges  any  sum 
to  be  due  to  any  other  shall  be  taken  to  be  due  and  payable  to 
whom  such  writing  is  made,  making  it  assignable  by  indorsement 
as  bills  of  exchange  are,  and  authorizing  the  assignee  to  sue  in  liis 
own  name,  a  city  warrant  directing  the  city  treasurer  to  pay  to  the 
order  of  the  payee  a  certain  sum,  reciting  that  it  is  issued  by  order 
of  the  city  council,  and  signed  by  the  mayor  and  city  clerk,  is  a 
negotiable  instrument,  and  an  allegation  of  oonsideration  in  an  ac- 
tion thereon  is  not  necessary. 
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2.  The  charter  of  the  city  of  Denver  divides  the  city  sewers  into  three 

classes, —  public,  district  and  private, —  dnd  makes  provision  that 
the  cost  of  public  sewers  shall  be  met  by  an  appropriation  out  of 
the  public  revenue ;  but  the  only  provision  made  for  payment  of  the 
cost  of  district  sewers  is  by  an  assessment  upon  the  lots  of  the  dis- 
trict, to  be  collected  like  other  taxes.  It  also  requires  warrants 
drawn  by  the  city  government  to  specify  out  of  what  funds  they 
are  payable.  Held,  that'the  presumption  being  that  officers  do 
their  duty,  a  warrant,  not  expressed  as  payable  out  of  the  public 
sewer  fund,  but  "  out  of  the  20Lh  St.  sewer  fund,  on  account  of  the 
20th  St.  sewer  cont.,"  is  drawn  on  a  particular  district  fund,  and 
that  an  action  cannot  be  sustained  thereon  against  the  city  without 
an  allegation  that  there  is  money  in  that  fund  to  pay  the  warrant. 

3.  The  holder  of  city  warrants  is  not  bound  to  proceed  by  mandamus 

against  the  city  treasurer,  but  may  sue  the  city  directly  on  the 
warrants. 

Error  to  Superior  Court  of  Denver. 

This  action  was  brought  by  the  plaintiff,  the  Travelers' 
Insurance  Company,  against  the  defendant,  the  city  of 
Denver,  to  recover  the  sum  of  $25,497.80,  and  interest, 
alleged  to  be  due  it  upon  certain  city  warrants,  which 
warrants  w^ere  set  out  in  the  complaint,  and  constituted 
ten  separate  causes  of  action,  the  averments  in  each  cause 
of  action  being  the  same,  except  as  to  the  date  and 
amount  of  the  warrant  therein  set  out,  and  the  date  of 
the  presentment  thereof  indorsed  thereon.  The  first 
cause  of  action  is  set  out  as  follows: 

*  *  That  the  plaintiff  is  a  corporation  duly  organized  and 
incorporated  under  the  laws  of  the  state  of  Connecticut. 
That  the  defendant  is  a  municipal  corporation  created, 
organized,  and  chartered  and  incorporated  under  and  by 
virtue  of  the  laws  of  the  said  state  of  Colorado,  and  more 
particularly  under  a  public  act  of  the  general  assembly  of 
the  said  state,  approved  April  6,  A.  D.  1877.  That  here- 
tofore, and  on  the  3d  day  of  July,  1882,  at  Denver,  in  the 
county  of  Arapahoe  and  state  of  Colorado,  aforesaid,  the 
said  defendant  made,  executed  and  delivered  unto  one 
Joseph  Williams,  then  and  now  being  of  the  said  city  of 
Denver,  its  certain  instrument  of  writing  obligatory,  com- 
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monly  known  as  and  called  a  '  City  Warrant,'  in  manner 
and  form,  words  and  figures,  aa  follows,  to  wit: 
**  *  $1,308.21.        City  Clerk's  Office,  No.  102. 

''  *  Denver,  Colo.,  7-3,  1882. 

"  *  Treasurer  of  the  City  of  Denver:  Pay.  to  the  order 
of  Joseph  Williams  the  sum  of  thirteen  hundred  eight 
and  21-100  dollars  out  of  the  20th  St.  sewer  fund,  on  ac- 
count of  the  20th  St.  sewer  cont. 

*'  *  By  order  of  the  city  council  made  7-1,  1882. 

"  '  Attest:    Jas.  T.  Smith,  City  Clerk. 

'*  *  Robert  Morris,  Mayor.' 

"The  words:  ^Presented  for  payment  July  3,  1882. 
No  funds.  This  warrant  bears  interest  from  this,date  at 
ten  per  cent,  per  annum.  Wi^.  M.  Bliss,  City  Treas- 
urer,'—  were  written  across  the  face  of  said  warrants, 
and  said  warrants  were  indorsed  on  the  back  as  follows: 
'Joseph  Williams.'  That  on  the  3d  day  of  July,  1882, 
the  said  warrant  was  duly  presented  to  said  defendant 
for  payment,  and  payment  thereof  demanded,  and  de- 
fendant then  and  there  refused  to  pay  the  same,  and 
caused  the  indorsement  written  on  said  warrant  to  be 
made.  That  thereupon  and  thereby  the  said  defendant 
promised  to  pay  to  the  said  Joseph  Williams'  order,  for 
value  received,  the  sum  of  thirteen  hundred  and  eight 
and  21-100  dollars  ($1,308.21),  with  interest  thereon  at 
the  rate  often  per  cent,  per  annum  from  the  said  3d  day 
of  July,  1882.  That  thereafter,  and  prior  to  the  com- 
mencement of  this  action,  the  said  Joseph  Williams,  for 
value  received,  sold,  released,  transferred  and  assigned  the 
said  city  warrant  unto  the  said  plaintiff.  That  no  part 
of  the  same  has  been  paid,  and  that  the  said  defendant 
has  failed,  neglected  and  refused,  and  still  does  fail,  neg- 
lect and  refuse,  to  pay  the  said  sum  of  thirteen  hundred 
and  eight  and  21-100  dollars,  or  any  part  thereof;  and 
there  is  now  due  and  owing  to  said  plaintiff  from  said 
defendant,  on  said  w^arrant,  the  said  sum  of  thirteen 
hundred  and  eight  and  21-100  dollars,  together  with  in- 
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terest  thereon  from  and  since  the  said  3d  day  of  July, 
1882,  at  the  rate  of  ten  per  cent,  per  annum."  The  de- 
fendant demurred  to  each  and  every  count  of  tho  com- 
plaint on  the  ground  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action  against  the 
•  defendant.  The  demurrer  was  sustained,  and,  the  plaint- 
iff failing  to  amend  its  complaint,  judgment  was  entered 
in  favor  of  defendant  for  its  costs. 

Messrs.  J.  P.  Brockway  and  John  H.  Croxton,  for 
plaintiff  in  error. 

Mr.  James  H.  Brown,  City  Attorney,  for  defendant  in 
error. 

EisiNG,  C.  Counsel  for  defendant  in  error,  in  their 
argument,  urge  three  grounds  in  support  of  the  ruling 
of  the  court  below:  (1)  That  the  complaint  contains  no 
allegations  showing  any  consideration  for  the  warranto 
sued  on;  (2)  that  there  is  no  allegation  in  the  complaint 
showing  that  there  ever  was  or  is  any  money  in  the 
treasury  of  defendant  to  the  credit  of  the  fund  on  which 
the  warrants  are  drawn,  sufficient  to  pay  the  same,  or 
either  of  them;  (3)  that  an  action  against  defendant  on 
such  city  warrants,  cannot  be  maintained;  that  plaint- 
iff's remedy  is  by  mandamus  against  the  city  treasurer. 

The  contention  of  defendant  in  error  is  that  the  war- 
rants sued  on  are  not  negotiable  instruments.  We  think 
these  warrants  are  made  negotiable  by  the  provisions  of 
sections  3-5,  chapter  9,  General  Statutes.  It  is  provided 
by  section  3  that  instruments  of  writing  whereby  one 
person  acknowledges  any  sum  to  be  due  to  any  other 
person  shall  be  taken  to  be  due  and  payable  to  whom  the 
said  instrument  in  writing  is  made;  by  section  4  such  in- 
strument in  writing  is  made  assignable  by  indorsement 
of  the  payee  thereon,  in  the  same  manner  as  bills  of  ex- 
change; and  by  section  5  the  assignee  of  such  instrument 
in  writing  may  maintain  an  action  thereon  in  his  own 
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name,  which  he  could  also  do  under  the  provisions  of  the 
code.  These  provisions  of  our  statute  were  a,dopted  in 
this  state  from  the  statutes  of  Illinois,  in  which  state 
they  have  been  construed  to  make  a  county  order  a  nego- 
tiable instrument,  in  Oarvin  v.  Wtswelly  83  111.  215;  and 
county  warrants  have  been  held  to  be  negotiable,  in  this 
state,  in  People  v.  Hall^  8  Colo.  485,  496.  For  instances 
in  which  instruments  in  writing  have,  under  these  pro- 
visions, been  held  to  be  negotiable  instruments,  see  Lee 
V,  Balcom,  9  Colo.  216;  Stewart  v.  Smith,  28  HI.  397; 
Archer  v.  Claflin,  31  111.  306-315;  Petillon  v.  Lorden,  86 
lU.  361. 

The  second  ground  urged  by  defendant  in  error  in  sup- 
port of  the  ruling  of  the  court  in  sustaining  the  demuri-er 
to  the  complaint  goes  to  the  main  question  in  the  case. 
Counsel  for  defendant  in  error  contend  that  the  warrants 
set  out  in  the  complaint  are,  by  the  express  terms  thereof, 
drawn  on  a  special  fund,  and  that,  being  so  drawn,  the 
complaint  does  not  state  a  cause  of  action,  in  that  it  is 
not  alleged  therein  that  there  is  money  in  said  special 
fund  with  which  to  pay  the  warrants  sued  on;  while 
counsel  for  plaintiff  in  error  contend  that  the  warrants 
are  drawn  on  the  general  revenue  of  the  city,  and  are 
payable  out  of  the  same,  and  that,  being  so  drawn,  it 
was  not  necessary  for  the  plaintiff  to  allege,  in  its  com- 
plaint, that  there  was  money  in  the  general  fund  of  the 
city  with  which  to  pay  the  warrants.  It  seems  to  be 
well  settled  that,  in  an  action  upon  warrants  drawn  on 
a  special  fund,  it  is  necessary  for  the  plaintiff  to  allege 
that  there  is  money  in  that  fund  to  pay  the  same.  Reeve 
V.  City  of  Oshkoshy  33  Wis.  477;  Campbell  t\  Polk  Co. 
49  Mo.  214;  Board  v.  Mason,  9  Ind.  97;  1  Dill.  Mun. 
Corp.  §  505;  1  Daniel,  Neg.  Inst.  §  433.  The  warrants 
contain  a  direction  to  the  treasurer  of  the  city  to  pay 
"out  of  the  20th  St.  sewer  fund,"  to  the  order  of  Joseph 
Williams,  the  sums  in  said  warrants  named.  It  is  claimed 
by  plaintiff  in  error  that  this  direction  to  pay  '*out  of 
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• 
the  20th  St.  sewer  fund  "  must  be  considered  as  descrip- 
tive of  the  purpose  for  which  the  warrants  were  drawn. 
We  do  not  think  the  claim  well  founded.  The  purpose 
for  which  the  warrants  were  drawn  is  stated  therein  to 
be  "on  account  of  the  20th  St.  sewer  cont.,"  and  this 
statement  is  so  clearly  expressed  that  no  doubt  can  arise 
in  relation  to  the  purpose  for  which  the  warrants  were 
drawn.  It  is  also  clear  that,  upon  the  f  Ace  of  the  war- 
rants, the  dii'ection  is  to  make  payment  but  of  a  particu- 
lar fund.  To  overcome  this  apparent  special- fund  feature 
of  the  warrants,  counsel  for  plaintiff  in  error  contend 
that  the  city  is  primarily  liable  for  the  indebtedness  evi- 
denced by  such  warrants,  and  that,  the  city  being  liable, 
for  the  payment  of  such  indebtedness,  whether  there  is 
or  is  not  such  special  fund,  the  warrants  must  be  held  to. 
be  drawn  on  the  general  revenue,  notwithstanding  the 
direction  made.  To  properly  understand  the  force  and 
effect  of  the  clause  in  the  warrants  relating  to  the  fund 
out  of  which  payment  is  to  be  made,  we  must  look  to 
the  provisions  of  the  charter  authorizing  the  city  to  draw 
warrants.  It  is  provided,  in  section  62  of  the  charter, 
that  *^all  warrants  drawn  upon  the  treasurer  shall  be 
signed  by  the  mayor,  and  countersigned  by  the  city  clerk, 
and  shall  state  to  whom  payable,  and  from  what  fund 
payable,  and  for  what  purpose."  These  requirements  as 
to  what  the  warrants  shall  state  are  mandatory,  and  a 
warrant  which  does  not  comply  with  these  requirements 
in  its  statements  does  not  create  any  liability  against  the 
city,  and  is  not  evidence  of  a  debt  against  it.  Reeve  v. 
City  of  Oshkosh,  33  Wis.  477,  480;  Bayerque  v.  San 
Francisco,  1  McAU.  175,  176;  Argentiv.  San  Francisco^ 
16  Cal.  256-276.  From  these  provisions  of  the  charter  it 
will  be  seen  that  the  form  of  the  warrants  is  in  compli- 
ance with  the  requirements  of  the  charter.  It  being  the 
duty  of  the  officer  who  drew  the  warrants  to  direct 
therein  from  what  fund  the  same  shall  be  paid,  the  pre- 
sumption arises  that  the  officer  did  his  duty  in  that  re- 
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• 
gard,  and  made  them  payable  out  of  the  proper  fund. 

The  presumption  is  that  public  officers  do  as  the  law  and 
their  duty  requires  them.  Lawson,  Pres.  Ev.  5S.  But 
it  is  contended  by  counsel  for  plaintiff  in  error  that  there 
is  no  provision  of  the  charter  which  creates  a  special 
fund  of  any  kind^  and  no  provision  which  authorizes  the 
city  council  to  create  a  special  fund,  and  that,  therefore, 
the  presumption  that  the  officer  properly  performed  his 
duty  is  overcome.  We  do  not  think  that  the  position  of 
counsel  that  the  charter  does  not  authorize  the  creation 
of  a  special  fund  is  well  taken.  A  special  fund  is  noth* 
ing  more  nor  less  than  a  particular  fund;  a  fund  that  is 
specially  provided  for  a  particular  purpose.  Section  60 
of  the  charter  expressly  provides  that  the  city  council 
shall  pass  an  annual  appropriation  ordinance,  appropriat- 
ing certain  definite  sums  of  money  to  defray  the  ex- 
penses  incident  to  each  department  of  the  city  govern- 
ment. By  this  provision  of  the  charter  the  city  council 
is  required  to  create  a  special  fund  for  each  department 
of  the  city  government.  It  may  be  urged  that  this  pro- 
vision of  the  charter  did  not  authorize  the  council  to 
create  the  particular  fund  named  in  the  warrants,  but 
we  think  that  the  power  is  inherent  in  the  city  authori- 
ties to  create  a  special  fund  for  the  payment  of  any  in- 
debtedness which  they  are  authorissed  to  C(Kitract,  when 
the  creation  of  such  fund  does  not  interfere  with  any 
other  fund  created  under  the  provisions  of  the  charter^ 
and  that  they  may,  by  contract  with  the  creditor,  pro- 
vide that  the  payment  of  such  indebtedness  shall  be  out 
of  a  special  fund  to  be  created  for  that  purpose.  As- 
suming that  the  city  authorities  had  the  power  to  con- 
tract the  indebtedness  evidenced  by  the  warrants,  it 
follows  that  they  had  power  to  contract  for  the  manner  of 
its  payment,  and  the  presumption  arises  that  the  officer 
drawing  the  warrants  did  his  duty  in  that  regard,  and  drew 
them  in  accordance  with  the  law  and  his  duty,  and  in  ac- 
cordance with  the  terms  of  the  contract  under  w^hich  such 


1888.]  Travelers'  Ins.  Co.  v.  Denver.  441 

indebtedness  was  incurred.  The  wording  of  the  statement 
in  the  warrants,  as  to  the  purpose  for  which  they  were 
drawn,  shows  that  the  indebtedness  was  incurred  on  ac- 
count of  the  construction  of  the  Twentieth-street  sewer; 
and,  as  it  clearly  appears  from  the  provisions  of  sec- 
tion CO  of  the  charter  that  all  the  money  received  by 
the  city  from  taxation,  or  from  other  sources  of  general 
revenue,  must  be  appropriated,  in  definite  sums,  to  de- 
fray the  expenses  incident  to  each  department  of  the  city 
government,  it  follows  that  the  warrants  for  such  indebt- 
edness must  necessarily  be  drawn  on  some  particular  fund 
appropriated  to  defray  the  expenses  of  some  particular 
department  of  the  city  government,  and  under  which 
department  the  construction  of  sewers  would  come,  or 
on  some  particular  fund  created,  or  to  be  created,  for  the 
special  purpose  of  paying  such  indebtedness.  The  main 
contention  of  plaintiff  in  error  is  not  in  relation  to  the 
form  of  the  warrants,  but  that  the  city  is  primarily  lia- 
ble for  the  indebtedness  incurred  under  the  Twentieth- 
street  sewer  contract,  and  that,  being  so  liable,  an  action 
will  lie  on  the  warrants  given  therefor,  whether  there  is 
or  is  not  money  in  the  fund  drawn  on  to  pay  them.  The 
liability  of  the  city  is  created  by  the  terms  of  the  war- 
rants and  the  provisions  of  the  city  charter.  It  is  there- 
fore necessary  to  examine  the  provisions  of  the  charter 
in  order  to  ascertain  the  character  of  the  city's  liability 
in  this  action.  The  charter  provides  for  the  establish- 
ment, by  the  city  council,  of  a  sewer  system,  to  be  di- 
vided into  three  classes,  to  be  called  ** public,"  ^*  district " 
and  "  private  "  sewers.  Public  sewers  cannot  be  con- 
structed until  the  question  of  constructing  the  same  shall 
first  have  been  submitted  to  a  vote  of  such  of  the  tax 
payers  of  the  city  as  are  legal  voters,  and  approved  by  a 
majority  thereof;  district  sewers  are  to  be  constructed 
whenever  a  majority  of  the  property  holders  resident  in 
the  district  shall  petition  therefor,  or  whenever  the  board 
of  health  recommend  the  same  as  necessary  for  sanitary 
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reasons,  and  said  recommendation  is  approved  by  the 
city  council;  and  private  sewers  may  be  constructed 
under  such  restrictions  and  regulations  as  the  council  may 
prescribe  by  general  or  special  ordinance.  It  is  expressly 
provided  that,  to  meet  the  cost  of  each  public  sewer, 
an  appropriation  shall  be  made  from  the  public  revenue, 
and  that  the  city  shall  be  at  no  expense  in  the  construc- 
tion, repairing  or  cleaning  of  private  sewers.  It  is  ap- 
parent from  the  provisions  of  the  charter,  and  from  the 
statements  in  the  warrants,  that  they  were  drawn  on  ac- 
count of  the  construction  of  a  district  sewer;  for,  had 
they  been  drawn  on  account  of  the  construction  of  a 
public  sewer,  they  would  properly  have  been  made  pay- 
able out  of  the  public  sewer  fund,  expressly  authorized 
to  be  created  by  the  charter,  and  the  purpose  for  which 
they  were  drawn  would  have  been  designated  as  on  ac- 
count of  the  public  sewer  construction.  The  charter 
further  provides,  in  relation  to  public  and  district  sewers, 
that  *'  the  city  engineer  shall,  in  all  cases  except  in  case 
of  necessary  repairs  requiring  prompt  attention,  prepare 
and  submit  to  the  council  estimates  of  costs  of  any  pro- 
posed work,  and,  under  the  direction  of  the  council,  he 
shall  advertise  for  bids  and  let  out  said  work  by  contract 
to  the  lowest  responsible  bidder.  *  *  *  Every  ordi- 
nance requiring  such  work  to  be  done  shall  contain  a 
specific  appropriation  from  the  proper  revenue  and  fund, 
based  upon  an  estimate  of  cost  for  the  whole  of  the  cost  of 
each  street,  part  of  street,  or  other  object,  respectively,  and 
every  contract  shall  contain  a  clause  to  the  effect  that  it  is 
subject  to  the  provisions  of  the  charter  that  the  aggregate 
payments  thereon  shall  be  limited  by  the  amount  of  such 
specified  appropriation."  It  is  further  provided  by  the 
charter  that  '*as  soon  as  a  district  sewer,  with  its  inlets, 
man-holes  and  appurtenances,  is  fully  completed,  the 
city  council  shall  cause  the  city  engineer  to  compute  the 
whole  cost  thereof,  and  the  city  assessor  shall  assess 
the  amount  as  a  special  tax  against  all  the  lots  of  ground 
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in  this  district,  respectively,  without  regard  to  improve- 
ments, and  in  proportion  as  their  respective  areas  bear 
to  the  area  of  the  whole  district,  exclusive  of  the  public 
highway;  and  the  council  shall  cause  to  be  made  a  certi- 
fied bill  of  such  assessments  against  each  lot  in  the  dis- 
trict, in  the  name  of  the  owner  if  known,  which  shall 
be  collected  and  paid  in  the  same  manner  as  all  other 
city  taxes."  This  examination  of  the  provisions  of  the 
charter  discloses  the  fact  that  it  is  expressly  provided 
that  the  cost  of  public  sewers  must  be  met  by  an  appro- 
priation out  of  the  public  revenue,  and  that  no  provision 
is  made  for  meeting  the  cost  of  district  sewers  in  any 
manner  except  by  an  assessment  upon  the  lots  of  ground 
in  the  district.  The  fact  that  an  appropriation  to  meet 
the  cost  of  public  sewers  from  the  public  revenue  is  au- 
thorized, and  that  no  like  provision  is  made  for  meeting 
the  cost  of  district  sewers,  clearly  shows  that  the  fund 
to  be  created  by  an  assessment  on  the  lots  was  intended 
as  the  primary  source  from  which  payment  of  the  cost  of 
constructing  such  sewers  was  to  be  made.  The  provision 
that  ordinances  requiring  work  to  be  done  upon  public 
or  district  sewers  shall  contain  a  specific  appropriation 
from  the  proper  revenue  and  fund  tends  strongly  to  sup- 
port this  construction.  If  the  cost  of  district  sewers  was 
to  be  met  in  the  same  manner  as  the  cost  of  public  sew- 
ers, a  provision  requiring  an  appropriation  from  the  pub- 
lic revenue  would  have  clearly  expressed  the  intention  of 
the  law-makers;  but,  if  it  was  intended  that  the  funds 
from  which  the  cost  of  the  different  classes  of  sewers 
was  to  be  met  were  to  be  different  for  the  different  classes, 
then  the  language  used  is  appropriate  and  apt  to  express 
such  intention.  The  proper  revenue  to  be  appropriated 
for  the  payment  of  the  cost  of  public  sewers  would  be 
the  public  revenue,  and  the  proper  fund  [to  be  appropri- 
ated for  the  payment  of  the  cost  of  district  sewers  would 
be  the  fund  created  by  an  appropriation,  based  upon  an 
estimate  of  the  whole  cost  of  the  sewer,  and  to  be  raised 
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by  an  assessment  on  the  lots  of  ground  in  the  district. 
Parties  contracting  with  municipal  corporations  do  so 
with  reference  to  the  charter  provisions  of  such  corpora- 
tions; and,  as  the  provisions  of  the  charter  of  the  city 
of  Denver  provide  for  the  creation  of  a  special  fund  for 
the  payment  of  the  cost  of  constructing  district  sewers,  a 
party  who  contracts  with  the  city  for  the  construction  of 
such  sewers  must  be  held  to  have  contracted  to^  receive 
his  pay  therefor  out  of  the  fund  provided  for  by  the 
charter,  unless  he  shows  by  an  express  contract,  which 
the  city  was  authorized  to  make,  that  he  was  to  receive 
payment  in  some  other  way.  The  city  having  contracted 
to  take  certain  steps  to  create  a  proper  fund  for  the  pay- 
ment of  the  cost  of  constructing  the  sewer,  and  a  party 
contracting  to  do  the  work  having  contracted  that  pay- 
ment therefor  should  be  made  out  of  the  fund  so  to  be 
created,  it  is  evident  that  the  city  is  not  liable,  in  an  ac- 
tion on  warrants  drawn  on  that  fund,  without  a  showing 
that  there  is  money  in  the  fund  to  pay  the  same.  The 
primary  liability  of  the  city  is  upon  its  contract  to  create 
a  fund.     Bill  v.  City  of  Denver,  29  Fed.  Rep.  344. 

We  do  not  think  the  third  ground  urged  by  defendant 
in  error  in  support  of  the  ruling  of  the  court  below  is 
well  taken.     The  judgment  should  be  aifirmed. 

De  France,  C,  concurs.    Stallcup,  C,  dissents. 

Per  Curiam.  For  the  reasons  assigned  in  the  fore- 
going opinion  the  judgment  is  affirmed. 

Affirmed. 
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Ray  v.  Hiller  et  al.  7*282, 

1.  Where  a  deed  of  assignment  conveyed  all  the  assignor's  property, 

real  and  personal,  for  the  benefit  of  all  creditors  ratably,  with  a  ' 

list  of  personal  property  attached,  the' fact  that  fands  were  dis- 
covered in  a  bank  not  specifically  named,  against  which  there  were 
outstanding  drafts,  which  fund  did  not  pass  to  the  assignee's  hands, 
by  the  assignor's  draft,  for  two  weeks  after  the  assignment,  was 
not  sufficient  to  defeat  the  deed,  under  the  act  of  1881  (Sess.  Laws, 
p.  3d),  making  an  assignment  void  if  it  contain  preferences,  except 
to  pay  wages  to  laborers  or  employees. 

2.'  Where  a  general  assignment  is  made,  including  funds  in  a  bank,  the 
property  in  the  funds  passes  to  the  assignee,  as  against  the  holder 
of  a  draft  thereon,  drkwn  by  the  assignor  before  the  assignment, 
but  not  presented. 

Error  to  District  Court  of  Chaffee  County. 

This  action  was  commenced  May  12,  1884,  by  Darwin 
Ray,  the  plaintiff  in  error,  against  the  said  Edwin  H. 
Hiller  and  Nelson  Hallock,  partners  in  the  banking  busi- 
ness as  Hiller,  Hallock  &  Co.  The  action  was  founded 
upon  four  drafts  of  date  March  19,  1884,  drawn  by  the 
said  Hiller,  Hallock  &  Co.  upon  the  American  Exchange 
National  Bank  of  New  York,  payable  to  the  order  of  the 
said  Darwin  Ray,  aggregating  in  amount  $3,000.  Gar- 
nishee notice  was  served  upon  the  said  Alex.  G.  Watson, 
and  he  made  answer  thereto  May  23,  1884,  to  the  effect 
that  said  Hiller,  Hallock  &  Co.  had  been  doing  a  banking 
business  at  Buena  Vista,  in  said  county,  and  on  the  17th 
day  of  April,  1884,  they  had  made  a  general  assignment 
to  him  of  all  of  their  property  for  the  benefit  of  their 
creditors,  and  that  he  had  accepted  the  trust,  and  accord- 
ingly had  taken  charge  of  the  said  property  and  effects. 
Afterwards  judgment  was  entered  against  the  said  Hiller 
and  Hillock,  in  favor  of  the  said  Ray,  for  the  said  amount 
of  said  drafts;  and  the  said  assignee,  Watson,  and  the  said 
Hiller  were  cited  to  appear  and  answer  orally  touching 
the  said  matter  of  garnishment.  Upon  such  examina- 
tion the  said  Watson  testified  as  follows:  "I  reside  at 
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Buena  Vista.  Am  the  Alex.  G.  Watson  who  was  ap- 
pointed assignee  ^f  or  the  benefit  of  the  creditors  of  Hiller, 
Hallock  &  Co.,  April  16,  1884:.  A  garnishee  summons 
was  served  on  me  on  May  12,  1884,  in  a  suit  of  Darwin 
Bay  V.  Hiller,  Hallock  &  Co.,  some  time  in  the  forenoon 
of  that  day,  between  10  and  11  o'clock — about  11.  I 
think  it  was  after  the  filing  of  the  suit  of  Hiller,  Hallock 
&  Co.  V.  Alex.  O.  Watson  for  the  appointment  of  a  re- 
ceiver —  probably  half  an  hour.  The  complaint  in  that 
case  was  filed  about  the  same  time  —  about  10  or  11 
o'clock.  At  the  time  of  the  service  of  the  garnishee 
process  I  had  possession  of  the  property  of  HHler,  Hal- 
lock &  Co.  as  assignee.  Prior  to  the  service  of  the  notice 
of  garnishment  I  had  received  from  the  American  Na- 
tional Bank  of  New  York  the  sum  of  $3,200,  or  there- 
abouts. I  got  Mr.  Miller  to  draw  a  draft,  in  the  name 
of  Hiller,  Hallock  &  Co.,  in  my  favor,  for  $3,219  and 
some  cents,  payable  to  me  as  assignee  of  Hiller,  Hallock 
&  Co.  The  draft  was  sent  to  Denver  to  be  forwarded. 
I  attached  the  certificate  of  the  clerk  and  record  to  that 
draft  that  I  was  appointed  assignee  at  such  a  time,  and 
was  still  the  assignee.  I  cannot  give  the  exact  date  upon 
which  the  draft  was  drawn;  it  was  as  soon  as  I  could 
learn  from  them  that  there  was  any  money  there.  It 
was  subsequent  to  the  record  of  the  deed  of  assignment. 
I  notified  them  by  letter  that  Hiller,  Hallock  &  Co.  had 
made  an  assignment,  after  the  assignment  was  made, 
and  also  wired  them,  as  well  as  the  St.  Louis  bank,  that 
I  was  appointed  assignee,  and  to  hold  any  money  subject 
to  my  order,  to  protect  the  creditors.  On  May  17,  1884, 
I  turned  over  to  my  successor  in  trust  the  property  of 
the  trust.  I  had  the  $3,219  received  from  the  American 
National  Bank  of  New  York  in  my  possession  at  the 
time  of  the  service  of  garnishee  process.  I  deposited  the 
draft  drawn  on  the  American  Exchange  National  Bank 
in  the  First  National  Bank  of  Denver;  and  when  I  turned 
over  the  trust  to  the  receiver  my  check  for  the  amount 


1888.]  Eay  v.  Hiller.  447 

was  honored."  Edwin  Hiller  testified  as  follows:  "  I  am 
one  of  the  defendants  in  the  suit  of  Darwin  Ray  v,  Hil- 
ler^ Hallock  &  Co.  I  made  an  assignment  of  the  prop- 
erty of  Hiller,  Hallock  &  Co.  on  the  16th  day  of  April 
last  to  A.  G.  Watson.  I  don't  know  what  money  was  to 
our  credit  in  the  American  Exchange  National  Bank  of 
New  York.  The  amount  in  the  American  National  Bank 
of  New  York  was  not  assigned  specifically.  I  had  con- 
versations with  Mr.  Watson  in  regard  to  the  money  in 
that  bank  several  different  times,  in  which  I  suggested 
to  him  that  there  were  drafts  out  against  it,  and  that  it 
would  be  well  to  leave  it  there  for  a  time,  but  no  definite 
time  was  fixed  for  it  to  be  left  there.  There  was  no 
special  assignment  of  the  balance  due  us  in  that  bank  — 
everything  was  assigned  in  a  general  way.  The  deed 
of  assignment  was  the  only  act  of  mine  in  the  matter. 
The  money  was  left  in  the  American  Exchange  National 
Bank,  by  Watson  and  myself,  for  the  purpose  of  allow- 
ing all  drafts  that  were  out  to  get  in  that  could.  In  ad- 
dition to  the  deed  of  assignment,  I  turned  over  all  the 
property  of  the  firm,  so  far  as  it  was  in  my  reach.  I 
subsequently  drew  a  draft  on  the  American  Exchange 
National  Bank  of  New  York  in  favor  of  the  assignee.  I 
desired  the  assignee  to  leave  that  balance  there.  I  knew 
very  well  that  as  soon  as  the  New  York  bank  heard  of 
the  assignment  they  would  decline  to  honor  any  more 
drafts.  At  the  time  I  had  the  conversation  with  the 
assignee  I  asked  him  not  to  notify  them  by  wire,  so  as 
to  allow  all  drafts  that  could  possibly  get  in  to  get  there. 
I  knew  they  would  not  pay  any  drafts  as  soon  as  they 
heard  of  the  assignment,  and  that  was  the  case."  The 
deed  of  assignment  recites  and  grants  as  follows:  *'  This 
indenture,  made  this  16th  day  of  April,  A.  D.  1884:,  be- 
tween Edwin  H.  Hiller  and  Nelson  Hallock,  bankers, 
partners  in  business  under  the  firm  name  and  style  of 
Hiller,  Hallock  &  Co.,  of  Buena  Vista,  Chaffee  county, 
Colo.,  party  of  the  first  part,  and  Alex.  G.  Watson,  of 
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said  Buena  Vista;  party  of  the  second  part.  Whereas, 
the  said  parties  of  the  first  part  are  indebted  to  divers 
persons  in  divers  sums  of  money,  which,  by  reason  of 
sundry  losses  and  misfortunes,  they  have  become  unable 
fully  to  pay  at  this  present  time,  and  are  desirous  of  pi-o- 
viding  for  the  payment  thereof  by  an  assignment  of  all 
their  property  and  effects  for  that  purpose,  now  this  in- 
denture witnesseth  that  the  said  parties  of  the  first  part, 
in  consideration  of  the  premises,  and  of  the  sum  of  $1 
to  them  in  hand  paid  by  the  party  of  the  second  part 
at  or  before  the  ensealing  and  delivery  of  these  pres- 
ents, the  receipt  whereof  is  hereby  acknowledged,  have 
granted,  bargained,  sold,  assigned,  transferred  and  set 
over,  and  by  these  presents  do  grant,  bargain,  sell,  assign, 
transfer  and  set  over,  unto  the  said  party  of  the  second 
part,  his  heirs,  executors,  administrators  and  assigns,*all 
and  singular  the  lands,  tenements,  hereditaments  and 
appurtenances,  goods,  chattels,  stocks,  promissory  notes, 
debts,  choses  in  action,  claims,  demands,  property  and 
effects  of  every  kind  and  description  belonging  to  the 
said  parties  of  the  first  part,  or  in  which  they  have  any 
right  or  interest  whatsoever;  the  same  being  more  fully 
and  particularly  enumerated  and  described  in  a  schedule 
thereof  hereto  annexed,  and  marked  'Schedule  A,' the 
realty  being  described  as  follows,  namely."  This  deposit 
in  the  said  New  York  bank  did  not  specifically  appear  in 
the  deed,  nor  in  the  said  Schedule  A.  At  the  date  of  the 
assignment  the  account  with  the  American  Exchange 
National  Bank  of  New  York  upon  the  books  of  Hiller, 
Hallock  &  Co.  showed  that  drafts  had  been  drawn  upon 
said  bank  by  Hiller,  Hallock  &  Co.  for  $848.46  in  excess 
of  the  deposit  there.  It  also  appears  that  the  drafts 
drawn  in  favor  of  said  Darwin  Ray  had  not  been  pre- 
sented until  after  the  payment  of  the  said  amount  on 
deposit  to  the  said  assignee.  The  said  garnishee  was 
adjudged  not  to  be  liable  under  the  garnishee  process, 
and  accordingly  discharged,  to  which  the  said  plaintiff 
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excepted,  and  brings  the  case  here  on  writ  of  error  to 
reverse  said  order.  Previous  to  this  order  the  said  Stead 
had  been  appointed  to  succeed  said  Watson  in  said  trust, 
and  after  service  of  the  garnishee  process  said  Watson 
had  turned  the  money  and  effects  over  to  the  said  Stead, 
who  was  substituted  in  place  of  said  Watson  in  the  ac- 
tion. 

Messrs.  P.  J.  Coston  and  M.  J.  Cochran,  for  plaintiff 
in  error. 

Messre.  T.  M.  S.  Rhett,  Watson  and  Libby,  H.  W. 
HoBSON  and  Sam.  P.  Rose,  for  defendant  in  error. 

Stallcxjp,  0.  It  is  evident  that  this  was  a  general  as- 
signment for  the  benefit  of  creditors.  All  the  legislation 
we  then  had  upon  the  subject  was  as  follows:  **  Whenever 
any  person  or  corporation  shall  hereafter  make  an  assign- 
ment of  his  or  its  estate  for  the  benefit  of  creditors,  the 
assignee  nominated  in  the  deed  of  assignment,  elected,  or 
appointed,  shall  be  required  to  pay  in  full,  from  the  pro- 
ceeds of  the  estate,  all  moneys  bona  fide  due  to  the 
servants,  laborers  and  employees  of  such  assignor  for 
their  wages  accruing  during  the  six  months  next  pre- 
ceding the  date  of  such  assignment,  but  to  exceed  in  no 
event  the  sum  of  $50  to  any  one  person,  and  then  re- 
maining unpaid.  All  the  residue  of  the  proceeds  of  such 
estate  shall  be  distributed  ratably  among  all  other  cred- 
itors, and  any  preference  of  one  creditor  over  another^ 
except  as  above  allowed,  shall  be  entirely  null  and  void,. 
anything  in  the  deed  of  assignment  to  the  contrary  not- 
withstanding." Bess.  Laws  1881,  pp.  35,  36.  The  evi- 
dence was  doubtless  sufficient  to  warrant  the  court  in 
'finding  that  the  assignment  was  intended  to  be  general, 
and  was  honestly  made  for  that  purpose,  without  intent 
thereby  to  prefer  any  of  the  creditors.  However,  under 
this  legislative  enactment,  had  there  been  any  attempt  by 
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the  assignment  to  prefer  creditors,  such  attempt  would 
have  been  without  effect  to  either  prefer  ci'editors,  or  to 
vitiate  the  deed,  so  as  to  defeat  a  ratable  distribution  of 
the  proceMs  of  the  entire  estate  among  all  the  creditors. 
Campbell  v.  Iron  Co.  9  Colo.  60.  Under  this  deed  and 
this  legislative  enactment,  the  assignee  became  vested 
with  right  and  title  to  the  estate  of  the  assignors  for  the 
purpose  of  paying  the  debts  of  the  said  assignors  in  full, 
if  sufficient  therefor;  if  not,  then  ratably,  except  only  as 
to  the  preference  created  by  the  said  legislative  enact- 
ment. And  the  assignee  became  charged  with  the  duty 
of  collecting  the  personal  assets,  wherever  they  might  be 
found,  and  of  distributing  the  proceeds  of  the  entire  estate 
among  the  creditors  according  to  the  provisions  of  the 
said  enactment.  The  circumstance  that  assets  were  found 
that  were  not  definitely  enumerated  in  the  deed  of  assign- 
ment could  in  no  way  vitiate  the  deed,  nor  defeat  the 
equitable  distribution  of  the  proceeds  of  the  estate.  Piatt 
V,  Lett,  17  N.  Y.  478;  Turner  v.  Jaycox,  40  N.  Y..  470; 
Burrill,  Assignm.  §  122;  Pingree  v.  Comstock,  18  Pick.  46. 
The  circumstance  that  a  delivery  to  the  assignee  of  the 
amount  of  the  fund  on  deposit  in  the  New  York  bank  was 
effected  by  a  draft  upon  said  bank  in  favor  of  said  as- 
signee, signed  by  the  said  assignors,  about  two  weeks 
after  the  execution  of  the  said  deed  of  assignment,  could 
in  no  w^ay  change  the  character  of  the  original  assign- 
ment. The  making  of  this  drafts  and  the  receipt  of  the 
said  fund  by  the  assignee  thereby,  could  in  no  way  divest 
said  fund  of  its  trust  character,  nor  make  it  subject  to  the 
said  garnishee  process.  Faxon  v.  Durant,  9  Mete.  340. 
The  drafts  upon  the  said  American  Exchange  National 
Bank  of  New  York,  made  to  Darwin  Ray,  did  not  operate 
as  an  assignment  of  the  amount  therein  before  presenta- 
tion thereof;  and,  not  having  been  presented  until  after 
the  assignee  had  drawn  the  funds  on  deposit  there,  the 
holder  of  the  drafts  was  without  right  in  the  said  funds 
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so  drawn,  superibr  to  the  other  creditors  of  the  said 
drawers  of  the  said  drafts.  Orammel  v.  Carmen  55  Mich. 
201;  Bank  v.  Boettchery  5  Colo.  185.  The  judgment 
should  be  affirmed. 

Rising  and  De  France,  CO.,  concur. 

Per  Curiam.    For  the  reasons  stated  in  the  foregoing 

opinion  the  judgment  is  affirmed. 

Affirmed. 


Manning  et  al.  v.  Strehlow. 

1.  In  an  action  to  determine  an  adverse  claim  filed  against  an  applica- 

tion for  a  patent  to  a  mining  location,  the  issae  is  whether  either 
party  is  entitled  to  a  patent,  and  an  instruction  that  it  is  for  the 
jury  to  determine  who  had  possession,  and  who  had  the  right  to 
possession,  at  the  time  of  the  commencement  of  the  action,  is  error, 
and  a  verdict  rendered  thereunder  that  "  the  jury  find  the  issues 
for  the  plaintiff,  that  he  was  in  possession  *  *  *  at  the  time  of 
the  commencement  of  this  action,  and  is  now  entitled  to  posses- 
sion thereof,"  is  bad. 

2.  In  an  action  to  determine  an  adverse  claim  to  the  "  Mountain  Boy 

Lode,"  the  objection  that  plaintiff  had  parted  with  his  interest  in 
the  same  is  not  sustained  by  proof  of  a  deed  by  him  of  the  '*  First 
National  Lode,"  by  which  name  the  Mountain  Boy  lode  was  called 
many  years  before,  the  evidence  as  to  whether  the  identical  terri- 
tory was  known  by  both  names  being  conflicting,  and  the  grantee 
testifying  that  she  knew  both  claims,  and  that  her  deed  did  not 
cover  any  part  of  the  Mountain  Boy  lode. 
8.  In  an  action  to  determine  the  right  to  a  patent  to  a  mining  claim, 
where  plaintiff  claims  under  an  original  location  and  defendant 
under  a  relocation,  defendant's  allegation  that  plaintiff's  claim  was 
abandoned  by  allowing  his  interest  to  be  sold  under  execution,  from 
which  sale  be  had  not  redeemed,  is  properly  stricken  out,  and  evi- 
dence thereof  properly  excluded,  in  the  absence  of  any  allegation 
that  the  sheriff  executed  a  deed  to  the  purchaser. 

Error  to  District  Court  of  Ciister  County. 

Tms  is  a  proceeding  to  determine  an  adverse  claim 
filed  against  an  application  for  patent  to  a  mining  loca-^ 
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tion.  The  property  involved  is  the  Mountain  Boy  lode, 
situate  in  Custer  county.  It  was  originally  located  on 
the  26th  day  of  May,  1875,  and  the  plaintiff  below, 
August  Strehlow,  acquired  title  from  the  locators  by  con- 
veyances and  by  judicial  decrees.  He  went  into  posses- 
sion, and  appears  to  have  continued  in  actual  possession 
of  the  claim  ever  since,  and  to  have  expended  a  large 
amount  of  money  in  its*development.  It  was  supposed, 
however,  by  the  ancestor  of  the  present  plaintiffs  in 
error,  Amos  W.  Manning,  since  deceased,  that  the 
plaintiff  had  suffered  the  property  ta  become  abandoned 
and  subject  to  reloc/ation;  accordingly  he,  with  one  Fitz- 
gerald, who  subsequently  transferred  his  interest  to  said 
Manning,  entered  upon  the  premises  on  Marcli  6,  1882, 
and  made  an  attempted  relocation  thereof.  The  defaults 
relied  upon  as  working  an  abandonment  of  the  claim 
were  that  the  plaintiff  had  suffered  his  interest  in  the 
claim  to  be  sold  by  the  sheriff  of  Custer  county  on  two 
certain  writs  of  execution  against  him,  from  which  sales 
he  had  not  redeemed.  That  his  father,  an  alien  who  had 
never  declared  his  intention  to  become  a  citizen,  having 
a  judgment  against  him,  had  redeemed  the  property 
from  the  first  sale,  and  afterwards  caused  it  to  be  sold 
upon  his  own  execution,  and  the  certificate  of  sale  to  be 
made  to  a  citizen,  as  trustee  for  him.  And  since  rights 
in  and  to  the  mineral  lands  of  the  public  domain  are  re- 
stricted by  the  acts  of  congress  to  citizens  of  the  United 
States,  and  those  who  have  declared  their  intention  to 
become  such,  the  attempts  of  Strehlow,  Sr.,  to  become 
the  owner  of  this  lode,  through  the  intervention  of  a 
trustee,  had  the  effect  merely  of  restoring  it  to  the  gov- 
ernment and  to  subject  it  to  relocation  and  entry  by  a 
citizen.  Manning  applied  for  a  patent  to  the  lode  a  few 
months  after  his  attempted  relocation  thereof,  whereupon 
the  plaintiff  filed  his  adverse  claim  and  brought  this  suit 
to  establish  his  own  right  to  the  patent.  Pending  the 
action  Manning  died,  and  his  heirs  at  law  were  substi- 
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tuted  as  defendants.  The  facts  concerning  the  sheriffs' 
sales  were  set  up  in  the  answers,  but  stricken  out  by  the 
court  on  motion  of  the  plaintiff.  Defendants  offered  to 
prove  the  same  ^acts  on  the  trial,  but  the  testimony  was 
rejected.  It  was  also  alleged  in  the  answers  that  prior 
to  the  commencement  of  the  action  the  plaintiff  had 
conveyed  all  his  interest  in  said  Mountain  Boy  lode  to  his 
wife,  Marie  Strehlow,  under  the  name  of  the  "First  Na- 
tional Lode,"  which  was  alleged  to  be  another  name  for 
the  same  property.  Defendants  proved  on  the  trial  that 
plaintiff  had  executed  a  deed  to  his  wife  of  all  his  inter- 
est in  the  First  National  lode,  but  the  testimony  was 
somewhat  conflicting  as  to  whether  the  two  names  em- 
braced the  same  property.  It  also  appeared  that  there 
never  had  been  a  regular  location  of  a  lode  by  the  name 
of  '*  First  National,"  and,  in  addition  to  all,  Marie  Strehlow 
appeared  as  a  witness  for  the  plaintiff,  and  disclaimed 
any  title  to  the  Mountain  Boy,  and  stated  that  her  title 
to  the  First  National  did  not  include  any  portion  of  the 
territory  of  the  former. 

Messi-8.  Wells,  Macon  and  McNiel,  A.  J.  Rising  and 
George  S.  Adams,  for  plaintiffs  in  error. 

Messrs.  Blackburn  and  Dale,  for  defendants  in  error. 

Beck,  0.  J.  Counsel  for  plaintiffs  in  en-or  contend 
that  this  cause  was  tried  on  an  erroneous  theory  in  the 
court  below,  and  that  the  proper  issue  involved  was  not 
submitted  to  the  jury;  that  the  issue  tried  was  which 
party  had  the  better  right  in  the  premises,  or  whether 
the  plaintiff  was  entitled  to  possession  as  against  the  de- 
fendants' ancestor,  whereas  the  jury  should  have  been 
required  to  find  whether  either  party  was,  under  the  local 
rules  of  miners,  the  acts  of  congress  and  the  laws  of  the 
state,  entitled  to  a  patent  from  the  United  States;  citing 
McQinnis  v.  Egbert^  8  Colo.  41;  Owillim  v.  Donnellan, 


454  Manning  v.  Strehlow.  [April  T., 

115  IT.  S.  45.  Counsel  for  defendant  in  error  contend  as 
follows:  ^*  The  question  as  to  the  right  to  receive  a  patent 
was  not  and  should  not  have  been  before  the  court  or 
jury;  the  officers  of  the  land  department  of  the  United 
States  decide  that.  Our  court  could  only  determine  who 
is  entitled  to  the  possession  of  the  disputed  premises." 
Sec.  2326,  ch.  6,  R.  S.  U.  S.  **And  if  neither  party 
has  such  right,  the  court  so  finds  and  adjudges;  all  of 
which  was  done  in  the  present  instance,  as  appears  from 
this  record."     Act  March  3,  1881. 

We  are  of  opinion  that  the  point  made  by  plaintiffs  in 
error  is  well  taken  and  must  be  sustained.  In  McOinnis 
V.  Egbert,  supra^  in  construing  the  foregoing  sections  of 
the  acts  of  congress,  we  say:  **  This  section  (2326)  makes 
it  the  duty  of  a  person  to  file  an  adverse  claim  against 
the  issuance  of  a  patent  within  thirty  days  thereafter, 
and  to  commence  proceedings  in  a  court  of  competent 
jurisdiction  to  determine  the  question  of  the  right  of  pos- 
session. As  the  law  then  stood,  the  party  in  whose  favor 
the  judgment  was  rendered  became  entitled  to  a  patent. 
But  the  section  was  so  amended  by  the  act  of  March  3, 
1881,  that  neither  party  was  entitled  to  a  judgment  in 
his  favor  unless  he  was  at  the  time  of  the  adjudication 
entitled  to  a  patent  for  the  premises  in  controversy  by 
virtue  of  a  compliance  with  the  mining  laws.  If  neither 
party  establishes  such  a  right,  the  jury  is  required  to  find 
that  fact,  and  the  proceedings  in  the  land  office  are  stayed 
until  a  title  is  perfected."  Technically  speaking,  neither 
party,  in  actions  of  this  character,  is  possessed  of  the 
legal  title,  for  that  is  in  the  United  States.  A  possessory 
title  is  all  that  is  possible  under  the  circumstances.  To 
entitle  a  party  to  a  judgment  in  his  favor  it  must  appear 
that  he  has  not  only  the  right  of  possession,  but  that  he 
has  made  a  valid  location  of  the  premises  in  controversy, 
and,  by  virtue  of  a  compliance  with  all  the  requirements 
of  the  mining  laws,  is  entitled  to  a  patent  from  the  gov- 
ernment.   To  this  effect  are  the  cases  of  OwiUim  v.  Don- 


1888.]  Manning  v.  Stbehlow.  465 

neUariy  supi^a^  and  Wolverton  v.  Nichols,  119  IT.  S.  485. 
See,  also,  Becker  v.  Pugh,  9  Colo.  589. 

The  issues,  as  submitted  to  the  jury  in  the  present 
action,  appear  from  the  following  instruction:  '*  The  jury- 
is  further  instructed  that  it  is  for  you  to  determine  — 
Firsts  who  had  possession  of  the  premises  in  controversy 
at  the  time  of  the  commencement  of  this  action;  second, 
who  had  the  right  of  possession  of  the  premises  in  con- 
troversy at  the  time  of  the  commencement  of  this  action; 
and  should  you  find  from  the  evidence  that  neither  the 
plaintiff  nor  the  defendant  was  entitled  to  possession  of 
the  ground  in  controversy  at  the  time  of  the  commence- 
ment of  this  suit,  you  should  so  indicate  by  your  ver- 
dict." 

The  verdict  returned  by  the  jury  was  as  follows:  "We, 
the  juiy,  find  the  issues  for  the  plaintiff,  that  he  was  in 
possession  of  the  Mountain  Boy  mining  claim  at  the  time 
of  the  commencement  of  this  action,  and  is  now  entitled 
to  possession  thereof.  W.  P.  Coleman,  Foreman."  Aa 
we  said  of  the  verdict  in  McOinnis  v.  Egbert,  this  verdict 
conveys  no  information  whether  it  was  returned  because 
the  plaintiff  had  established  his  title  to  the  lode  in  the 
manner  required  by  law,  or  because  the  other  party  failed 
to  establish  his  title  thereto.  It  is  clear  that  the  proper 
issues  were  not  submitted  to  the  jury.  But  it  is  con- 
tended on  behalf  of  the  defendant  in  error  that  this  is  a 
chancery  proceeding  under  the  pleadings,  and  that  the 
verdict  of  a  jury  in  such  a  case  is  only  advisory,  and  may 
be  disregarded  by  the  court;  that  since  the  court  found 
the  issues  for  the  plaintiff,  Strehlow,  and  that  he  was 
**  the  owner  of  the  premises  against  all  the  world  except 
the  United  States,"  the  proper  issues  have  been  adjudi- 
cated. The  position  is  not  maintainable.  This  is  not  an 
action  under  the  state  statute  to  determine  the  mere 
question  of  the  right  of  possession,  but  an  action  author- 
ized by  the  laws  of  congress  to  determine  the  right  of  a 
party  to  be  invested  with  the  fee.    The  main  question  to 
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be  determined  i&,  as  we  have  seen,  which  party,  if  either, 
has  established  title  to  the  disputed  premises,  regardless 
of  the  particular  form  of  the  action,  or  which  party  may 
be  in  possession  at  the  time  of  the  commencement  of  the 
suit.  In  such  actions  the  parties  are  entitled  to  jury 
trials,  and  consequently  to  correct  instructions^  In  Wot- 
verton  v.  Nichols^  supra,  referring  to  a  section  of  the  Mon- 
tana statute,  Mr.  Justice  Miller  says:  *'But  whatever 
may  be  the  effect  of  the  statute  in  an  ordinary  action 
which  has  no  direct  relation  to  a  proceeding  under  the 
act  of  congress  which  we  have  referred  to,  we  are  of 
opinion  that,  as  applicable  to  such  cases,  the  instruction 
given  by  the  court  is  entirely  too  restricted.  The  pro- 
ceeding in  this  case  commenced  by  the  assertion  of  the 
defendants'  claim  to  have  a  patent  issued  to  them  for  the 
land  in  controversy.  The  next  step  was  the  filing  of  an 
adverse  claim  by  the  plaintiffs  in  the  land  office,  and  the 
present  suit  is  but  a  continuation  of  those  proceedings, 
prescribed  by  the  laws  of  the  United  States,  to  have  a 
determination  of  the  question  as  to  which  of  the  contest- 
ing parties  is  entitled  to  a  patent.  The  act  of  congress 
requires  that  a  certified  copy  of  the  judgment  of  the  court 
shall  be  filed  in  the  land  office  and  shall  be  there  conclu- 
sive. And  we  must  keep  this  main  purpose  of  the  action 
in  view  in  any  decision  made  with  regard  to  the  rights 
of  the  parties." 

Two  other  objections  to  the  proceedings  below  are  made 
by  counsel  for  plaintiff  in  error,  which,  in  our  judgment, 
are  not  sustainable.  One  is  that  the  plaintiff,  Strehlow, 
was  not  entitled  to  recover,  for  the  reason  that  he  had 
parted  with  his  interest  in  the  premises  by  a  conveyance 
to  his  wife,  Marie  Strehlow,  prior  to  the  commencement 
of  the  action.  The  deed  executed  to  the  wife  did  not 
purport  to  convey  the  Mountain  Boy  lode,  but  the  First 
National  lode.  It  does  not  appear  that  any  lode  was  ever 
located  by  the  latter  name,  but  that  the  Mountain  Boy 
lode,  many  years  prior  to  the  commencement  of  this  ac- 
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tion,  was  sometimes  called  by  the  name  "First  National." 
The  testimony  is  also  conflicting  whether  the  Mountain 
Boy  lode  claim,  as  located  and  surveyed  for  patent,  em- 
braced the  identical  territory  formerly  known  by  the 
name  ''  First  National."  But  a  conclusive  answer  to  the 
objection  is  that  Marie  Strehlow  appeared  as  a  witness 
on  the  trial,  and  disclaimed  any  title  to  the  piK)perty  in 
controversy,  testifying  that  she  knew  both  claims,  and 
that  her  deed  did  not  cover  any  part  of  the  Mountain  Boy 
lode. 

The  other  objection  referred  to  above  is  that  certain 
allegations  of  the  defendants'  answers  had  been  stricken 
out  by  the  court,  setting  up  that  plaintiff  had  been 
wholly  divested  of  his  title  to  the  premises  in  controversy 
by  virtue  of  certain  sheriffs'  sales  thereof  made  against 
him  from  which  he  had  not  redeemed,  and  that  the  time 
for  redemption  had  expired.  It  was  not  alleged  that  any 
deed  for  the  property  had  been  executed  by  the  sheriff 
to  the  purchaser.  This  objection  comes  within  the  rule 
laid  down  in  Hayes  v.  Mining  Co,  2  Colo.  273,  that  title 
to  real  estate  is  not  divested  by  sale  under  execution,  but 
remains  in  the  debtor  until  the  execution  and  delivery 
of  the  sheriff's  deed.  The  striking  out  of  these  para- 
graphs of  the  answer,  therefore,  and  the  refusal  of  the 
court  on  the  trial  to  permit  the  allegations  to  be  proved, 
did  not  constitute  error. 

For  the  errors  above  noted,  however,  the  judgment 
must  be  reversed  and  cause  remanded,  which  is  accord- 
ingly done. 

Reversed. 
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Cantrill  v.  Baboock  et  al. 

Error  to  District  Court  of  Boulder  County. 

Per  Curiam.  The  facts  in  this  case  being  the  same  as 
in  Cantrilly  plaintiff  in  error,  v.  Babcock  et  at,  defend- 
ants in  error,  decided  at  the  December  term,  1887  {ante, 
p.  142),  except  as  to  parties  and  amounts,  and  the  ques- 
tion of  law  arising  thereon  being  identical,  the  judgment 
in  that  case  must  control  the  decision  in  this. 

The  judgment  is  reversed  and  cause  remanded,  with 

directions  to  enter  judgment  in  favor  of  the  plaintiff  in 

error  for  the  full  amount  awarded  by  the  court  in  the 

replevin  suit,  together  with  legal  interest  from  the  date 

of  such  judgment. 

Beversed. 
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1.  The  holder  of  a  certificate  of  purchase  of  state  land,  which  recited 

that  the  purchaser,  his  heirs  or  assigns,  would  be  entitled  to  a  pat- 
ent upon  surrender  of  the  certificate  and  payment  of  the  balance 
due  on  the  purchase  f  rice  with  interest,  deposited  the  certificate 
with  defendant,  to  whom  he  had  given  his  note,  and  signed  a 
memorandum  that,  if  he  should  fail  to  pay  the  note,  the  certificate 
should  be  assigned  to  defendant,  and  afterwards  conveyed  the 
premises  in  trust  to  secure  the  payment  of  a  note  to  plaintiff,  who 
had  notice  that  defendant  held  the  certificate  as  security  for  his 
note.  On  default  in  payment  of  plaintiff's  note  the  trustee  sold 
the  premises  to  plaintiff,  after  which  the  certificate  was  assigned 
to  defendant,  who  had  notice  of  the  trust  deed  and  sale  thereunder, 
and  to  whom  a  patent  was  issued.  Held,  that  defendant  held  bis 
title  in  trust  for  plaintiff,  but  that  plaintiff  could  enforce  a  convey- 
ance only  on  payment  of  defendant's  demand. 

2.  In  an  action  to  compel  a  conveyance  of  land,  where  plaintiff  obtains 

a  decree  which  also  establishes  an  equity  in  favor  of  defendant  not 
recognized  in  the  complaint,  the  costs  should  be  borne  by  the  par- 
ties equally. 


J 
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Appeal  from  District  Court  of  Pueblo  County. 
The  facts  are  stated  in  the  opinion. 

Messrs.  George  Q.  Richmond  and  Patton  and  Urmy, 
for  appellant. 

Messrs.  John  M.  Waldron  and  C.  E.  Gast,  for  ap- 
pellee. ' 

Rising,  C.  This  action  was  brought  by  McLaughlin 
against  Stewart  to  obtain  a  decree  requiring  said  Stewart 
to  convey  to  said  McLaughlin,  by  a  good  and  sufficient 
deed,  all  the  right,  title  and  interest  held  by  said  Stewart 
in  and  to  lots  8  and  9,  in  block  6,  and  lot  8,  in  block  10, 
in  the  state  addition  to  the  city  of  Pueblo,  upon  the  pay- 
ment by  McLaughlin  to  Stewart  of  such  sum  of  money 
as  the  court  should  determine  that  Stewart  is  equitably 
entitled  to  receive.  Upon  trial  the  court  decreed  that 
McLaughlin  is  entitled  to  a  good  and  sufficient  convey- 
ance of  the  premises  in  controversy  from  Stewart,  upon 
the  payment  to  him  of  the  sum  of  $909.73  by  McLaugh- 
lin, and  that  Stewart  make  such  conveyance;  and  that 
upon  his  refusal  so  to  do  the  clerk  of  said  court,  acting 
as  commissioner,  make,  execute  and  deliver  such  deed 
upon  such  payment  being  made.  From  the  decree  Stew- 
art appealed,  and  McLaughlin  appealed  from  so  much  of 
said  decree  as  required  him  to  pay  said  sum  of  $909.73  to 
said  Stewart,  as  a  condition  precedent  to  his  right  to  the 
conveyance  from  Stewart  as  provided  in  said  decree.  On 
the  15th  day  of  April,  1880,  the  state  of  Colorado  being 
the  owner  of  the  premises  in  controversy,  the  state  board 
of  land  commissioners  sold  the  'same  to  one  John  Lynch 
for  the  sum  of  $235,  and  on  said  date  Lynch  paid  thirty 
per  cent,  of  the  purchase  price;  and,  on  the  19th  day  of 
May,  1880,  received  from  said  board  a  certificate  of  such 
sale,  which  certificate  recited,  among  other  things,  that 
said  Lynch,  his  heirs  or  assigns,  would  be  entitled  to  a 
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patent  from  the  state  to  said  premises  upon  the  surrender 
of  said  certificate  and  the  payment  of  the  balance  of  said 
purchase  money  and  interest.  On  the  23d  day  of  Febru- 
ary, 1882,  Lynch  conveyed  the  premises  in  controversy, 
by  deed,  to  Charles  Kretschmer  in  trust,  to  secure  the 
payment  of  his  promissory  note  for  $1,800,  bearing  even 
date  with  said  deed,  made  and  delivered  to  said  McLaugh- 
lin, and  due  one  year  after  date,  which  said  deed  was 
filed  for  record  on  said  day;  and  thereafter,  upon  said 
note  becoming  due  and  remaining  unpaid,  said  Kretsch- 
mer, as  such  trustee,  at  the  request  of  said  McLaughlin, 
proceeded  to  advertise  for  sale,  and  to  sell,  said  premises 
in  accordance  with  the  provisions  of  said  trust  deed,  for 
the  purpose  of  paying  said  note,  at  which  sale  said 
McLaughlin  became  the  purchaser  of  said  premises,  and 
to  whom  said  trustee  made  a  trustee's  deed  for  the  same 
on  the  5th  day  of  May,  1883,  which  deed  was  filed  for 
record  on  the  7th  day  of  May,  1883.  The  certificate  of 
purchase  was  filed  for  record  on  June  16,  1882,  and  on 
May  5,  1883,  and  after  the  sale  of  said  premises  under 
said  trust  deed  Lynch  assigned  said  certificate  to  Stew- 
art, to  whom  a  patent  to  said  premises  was  issued  by  the 
state  on  May  7,  1883.  There  is  evidence  tendingio  show 
that,  prior  to  the  purchase  of  said  premises  by  Lynch, 
Stewart  agreed  with  him  to  let  him  have  the  sum  of 
$750  to  make  said  purchase  and  improve  said  premises; 
that  on  the  day  Lynch  purchased  said  premises  Stewart 
let  him  have  $250,  and  about  a  month  after  let  him  have 
the  further  sum  of  $500,  and  that  Lynch  at  that  time 
gave  Stewart  his  note  for  $750,  and  to  secure  its  pay- 
ment deposited  with  Stewart  the  certificate  of  purchase 
of  said  premises;  and  at  the  same  time  a  written  mem- 
orandum was  made,  stating  that  Stewart  had  loaned 
Lynch  $750,  for  which  Lynch  had  deposited  said  certifi- 
cate with  Stewart,  and  that  if  Lynch  should  fail  to  pay 
the  note  for  $750,  the  certificate  and  a  certain  lease  should 
be  assigned  to  Stewart,  which  memorandum  was  signed 
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by  Lynch  and  Stewart,  and  given  to  a  Mr.  Canning  to 
hold  for  them,  and  that  the  assignment  of  said  certificate 
by  Lynch  to  Stewart  on  the  5th  day  of  May,  1883,  was 
made  in  carrying  out  the  conditions  of  said  written  mem- 
orandum. There  is  also  evidence  tending  to  prove  that 
McLaughlin,  prior  to  his  taking  the  trust  deed  from 
Lynch,  had  actual  notice  that  Stewart  held  the  certificate 
of  purchase  as  security  for  money  loaned  to  Lynch. 

A  careful  examination  of  the  evidence  leads  us  to  con- 
clude that  it  is  sufficient  to  support  the  decree  rendered, 
in  so  far  as  the  decree  is  assailed  by  appellant  or  appellee. 
The  claim  of  appellee  is  that  appellant  holds  the  legal 
title  to  the  premises  in  controversy  as  trustee  in  trust  for 
him,  as  grantee  of  all  of  Lynch's  equitable  interest 
therein.  Under  the  equitable  rule  that  treats  the  vendee 
in  an  agreement  to  convey  real  estate  as  the  owner  of 
the  land,  and  the  vendor  as  the  holder  of  the  legal  title 
in  trust  for  the  vendee,  Lynch  mjist,  after  the  purchase 
from  the  state,  be  considered  as  the  owner  of  the  prem- 
ises, with  the  legal  title  thereto  outstanding  in  a  trustee. 
It  is  apparent  from  the  provision  of  the  decree  making 
the  conveyance  of  the  premises  to  appellee  by  appellant 
dependent  upon  the  payment  by  appellee  to  appellant  of 
the  sum  of  $909.73,  that  the  court  found  that  appellant 
had  an  equity  in  said  premises,  and  that  such  equity  was 
superior  to  appellee's  right  to  demand  a  conveyance  of 
the  legal  title  by  appellant.  It  is  claimed  by  appellant 
that,  he  having  such  equitable  interest  in  the  premises, 
and  having  acquired  the  legal  title  thereto,  the  trust 
raised  by  the  transaction  between  Lynch  and  the  state 
has  been  executed,  and  therefore  this  action  by  appellee 
cannot  be  maintained.  It  is  true  that  the  trust  created 
by  the  relation  of  vendor  and  vendee  was  executed  by 
the  issuance  of  the  patent  to  Stewart;  but  it  seems  clear 
to  us  that  appellee,  as  purchaser  of  the  premises  in  con- 
troversy, at  a  sale  thereof  under  the  provisions  of  the 
trust  deed,  and  by  virtue  of  the  deed  made  to  him  as  such 
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purchaser,  became  vested  with  all  the  interest  Lynch  had 
in  the  premises  under  said  certificate  of  purchase,  and 
that  thereupon  appellee  became  the  equitable  owner  of 
said  premises,  so  that,  had  Lynch  acquired  the  legal  title 
thereto,  he  would  have  held  such  title  as  trustee  for  the 
use  of  appellee.  Jarvis  v.  Butchery  16  Wis.  326,  334. 
As  appellant,  at  the  time  he  obtained  the  certificate  of 
purchase  by  assignment  from  Lynch,  had  actual  notice 
of  the  trust  deed  to  appellee,  and  of  the  sale  of  the  prem- 
ises thereunder,  and  the  conveyance  thereof  by  the 
trustee  to  appellee,  he  took  such  assignment  burdened 
with  the  trust  resting  upon  his  assignor.  This  being  so, 
an  action  may  be  maintained  for  the  enforcement  of 
such  trust. 

We  now  come  to  the  consideration  of  the  questions 
raised  by  the  cross-appeal.  It  is  contended  by  the  appel- 
lant McLaughlin,  in  this  appeal,  that  the  deposit  of  the 
certificate  of  purchase  with  Stewart  by  Lynch,  to  secure 
the  payment  by  Lynch  of  his  note  to  Stewart  for  $750, 
taken  in  connection  with  the  written  agreement  by 
which  Lynch  agreed  to  assign  said  certificate  to  Stewart 
in  case  Lynch  should  fail  to  pay  said  note,  did  not  create 
an  equitable  lien  upon  the  premises  therein  described, 
and  that,  if  it  did,  such  lien  was  inferior  to  the  lien  cre- 
ated by  the  trust  deed.  It  is  contended  by  appellee,  in 
the  cross-appeal,  that  the  facts  of  the  case  create  an 
equitable  mortgage  by  the  deposit  of  title  papers,  and 
show  that  appellant  had  actual  notice  of  such  mortgage, 
and  appellee  claims  that  appellant  is  bound  by  such 
notice  to  the  same  extent  as  he  would  be  By  notice  of  any 
unrecorded  mortgage.  We  do  not  think  the  question, 
whether  an  enforceable  equitable  mortgage  may  or  may 
not  be  created  by  the  deposit  of  title  papers,  is  necessa- 
rily involved  in  the  determination  of  the  question  raised 
by  the  cross-appeal,  and,  without  passing  upon  such 
question,  shall  rest  our  decision  upon  other  principles. 
The  fact  that  Lynch  did  deposit  the  certificate  of  purchase 
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with  Stewart,  as  security  for  the  payment  of  his  note, 
cannot  be  wholly  ignored.  Such  deposit  was  for  some 
purpose,  and  means  something.  Stewart,  by  the  posses- 
sion of  the  certificate  of  purchase,  in  connection  with 
the  agreement  by  Lynch  to  assign  the  same  upon  the 
failure  to  make  payment  of  his  note,  acquired  an  equity 
which  is  equal  to  the  equity  of  McLaughlin,  and  is  prior 
in  point  of  time.  Pom.  Eq.  Jur.  §  684.  The  equity  so 
acquired  constituted  a  lien  on  the  premises  described  in 
the  certificate,  valid  and  enforceable  against  Lynch.  Id. 
§  1266.  Whether,  under  the  statute  of  frauds,  such  lien 
could  have  been  enforced  against  appellant  in  the  cross- 
appeal  as  a  prior  equitable  mortgage,  had  Lynch  ob- 
tained the  legal  title  to  said  premises,  we  do  not  decide. 
Lynch,  at  the  time  he  conveyed  the  premises  to  appellant 
in  the  cross-appeal  by  trust  deed,  had  but  an  inchoate 
title  to  such  premises,  and  it  is  a  principle  of  equity  that 
he  who  purchases  an  imperfect  or  inchoate  title  must 
stand  or  fall  by  the  case  of  his  vendor.  Kramer  v,  Ar- 
thurs, 7  Pa.  St.  165,  170;  Sergeant  v.  Ingersoll,  id.  340, 
345;  Shirras  v,  Caig,  7  Cranch,  34,  48.  The  outstand- 
ing legal  title  having  been  obtained  by  appellee  in  the 
cross-appeal,  his  prior  equity,  of  which  appellant  had 
notice,  is  protected  by  such  legal  title.  Russell  v.  Petree, 
10  B.  Mon.  184.  The  appellant  in  the  cross-appeal,  hav- 
ing an  imperfect  or  inchoate  title,  to  perfect  his  title 
must  proceed  in  equity,  and,  before  a  court  of  equity 
will  come  to  his  aid,  it  will  require  of  him  that  he  recog- 
nize the  prior  equity  of  the  holder  of  the  legal  title,  upon 
the  principle  that  he  who  seeks  equity  must  do  equity, 
and  upon  this  principle  the  decree  herein  should  be  sus- 
tained. It  will  be  perceived  that  we  have  stated,  as  one 
of  the  facts  upon  which  our  holding  rests,  that  appellant, 
in  the  cross-appeal,  had  notice  of  the  prior  equity  of  ap- 
pellee at  the  time  of  taking  the  trust  deed;  but  we  do 
not  intend,  by  such  statement,  to  be  understood  as  hold- 
ing that  proof  of  actual  notice  is  necessary  to  authorize 
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the  court  to  hold  that  such  equity  is  protected  by  the  ac- 
quirement of  the  legal  title  in  such  cases.  That  question 
is  not  determined. 

Plaintiff  alleges  in  his  complaint  that  he  tendered  de- 
fendant a  quitclaim  deed  for  the  conveyance  by  defend- 
ant to  plaintiff  of  his  interest  in  the  premises  under  the 
patent,  and  requested  defendant  to  execute  and  deliver 
the  same;  and  that  at  the  time  of  making  said  request  he 
tendered  to  defendant  the  sum  of  $150,  to  fully  reim- 
burse him  for  the  money  paid  by  him  to  the  state  of 
Colorado,  to  procure  said  patent,  which  tender  was  re- 
newed and  continued  by  a  deposit  of  the  sum  of  $150 
with  the  clerk  of  the  court,  to  be  paid  to  defendant  upon 
the  execution  by  him  of  a  deed  for  the  premises.  From 
these  allegations  it  will  be  perceived  that  the  plaintiff 
did  not,  in  his  complaint,  recognize  any  interest  of  the 
defendant  in  the  premises  other  than  that  obtained  by 
the  payment  to  the  state  of  the  balance  of  the  purchase 
money;  and,  in  so  far  as  the  defendant  had  obtained  an 
acknowledgment  in  the  decree  of  his  equitable  interest 
in  the  premises,  other  than  the  interest  he  acquired  by 
the  payment  of  the  purchase  money  to  the  state,  he  has 
defeated  the  claim  set  up  by  the  plaintiff,  and,  for  this 
reason,  we  think  the  costs  in  the  court  below  should  be 
borne  equally  by  the  plaintiff  and  defendant.  The  de- 
cree should  be  modified  so  as  to  provide  that  the  plaintiff 
and  defendant  shall  each  pay  one-half  of  the  costs  in  the 
court  below,  and  the  judgment  be  affirmed. 

> 

De  France  and  Stallcup,  CO.,  concur. 

Per  Curiam.  For  the  reasons  assigned  in  the  fore- 
going opinion  the  judgment  is  affirmed,  except  as  to 
costs,  and  it  is  ordered  that  the  costs,  both  in  the  court 
below  and  in  this  court,  be  equally  taxed  to  both  parties. 

Affirmed. 
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Wilson  et  al.  v.  McLaughlin  et  al. 

Specific  performance  of  a  contract  of  sale  should  be  granted  where  the 
preponderance  of  the  evidence  and  the  findings  of  the  jury  are  to 
the  effect  that  the  contract  was  not  fraudulently  procured  by  mis- 
representations of  the  vendees,  although  they  may  have  made 
erroneous  statements,  and  the  vendors  may  have  derived  there- 
from incorrect  impressions  as  to  the  legal  effect  of  a  minor  pro- 
vision of  the  contract 

Appeal  from  District  Court  of  Pitkin  County, 

The  appellees  were  plaintiffs  below,  and  filed  their 
complaint,  June  24,  1884,  in  which  they  alleged  owner- 
ship in  certain  undivided  portions  of  the  Aspen  Mam- 
moth and  Vallejo  mining  claims;  that  they  had  leased 
the  same  to  said  Wilson  and  McMurchey  for  the  term  of 
one  year,  commencing  October  17,  1883,  a;nd  that  the 
said  Wilson  and  McMurchey  were  in  possession  of  the 
said  premises  by  virtue  of  the  said  lease;  that  they  had 
failed  to  pay  the  rental  according  to  the  terms  thereof, 
whereupon  the  said  lease  had  been  terminated,  and  that 
certain  interests  under  said  lease  had  been  transferred 
by  said  lessees  to  said  Vandegriflf,  Gillaspie  and  Hewitt; 
that  the  parties  were  taking  out  large  quantities  of  valu- 
able ore  from  said  mining  claims;  and  asked  for  an  in- 
junction against  the  taking  out  of  the  ores,  for  restitution 
of  the  premises,  for  damages  and  general  relief.  To  this 
complaint  the  appellants  filed  their  answer  denying  the 
allegations  of  failure  to  pay  and  perform,  and  also  their 
cross-complaint,  alleging  as  follows: 

"And   the   defendants,   by   way   of   cross- com  plaint 

against  the  said  plaintiffs,  do  allege:    First.  That  on, 

to  wit,  the  15th  day  of  October,  1883,  the  said  plaintiffs, 

being  the  owners  of  an  undivided  three-fourths  interest 

in  and  to  the  Aspen  Mammoth  lode  mining'  claim,  and 

the  undivided  three-eighths  interest  in  and  to  the  Vallejo 

lode  mining  claim,  described  in  the  said  complaint,  did 

make  and  enter  into  a  certain  agreement  in  writing  with 
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the  defendants,  Wilson  and  McMurchey,  which  said 
agreement  in  writing  was  in  words  and  figures  follow- 
ing, that  is  to  say: 

*'  *  This  agreement,  made  and  entered  into  this  15th 
day  of  October,  1883,  between  James  McLaughlin,  Sue 
McLaughlin  and  Charles  A.  Marshall,  parties  of  the  first 
part,  and  R.  0.  Wilson  and  Wm.  McMurchey,  party  of 
the  second  part,  of  the  county  of  Pitkin  and  state  of  Col- 
orado, witnesseth,  that  whereas,  the  parties  of  the  first 
part  are  the  owners  of  the  undivided  three-eighths  inter- 
est in  and  to  the  Vallejo  lode,  and  of  an  undivided  three- 
fourths  interest  in  and  to  the  Aspen  Mammoth  lode, 
situated  on  Aspen  mountain,  in  the  Roaring  Fork  mining 
district,  in  the  county  and  state  aforesaid,  and  the  par- 
ties of  the  second  part  are  desirous  of  leasing  said  mining 
property,  with  the  privilege  of  buying  the  same,  for  time 
and  at  the  price  hereinafter  stated;  now,  therefore,  this 
indenture  witnesseth,  that  James  McLaughlin,  Sue 
McLaughlin  and  Charles  A.  Marshall,  of  the  county  of 
Pitkin,  in  the  state  aforesaid,  parties  of  the  first  part,  are 
held  and  firmly  bound  unto  R.  C.  Wilson  and  Wm. 
McMurche)'-,  parties  of  the  second  part,  in  the  penal  sum 
of  $20,000,  lawful  money  of  the  United  States,  for  the 
payment  of  which  well  and  truly  to  be  made  we  hereby 
bind  ourselves,  our  heirs,  executors,  administrators  and 
assigns,  firmly  by  these  presents.  Sealed  with  our  seals, 
and  dated  this  15th  day  of  October,  A.  D.  1883.  But  the 
conditions  of  the  above  obligation  are  such  that  the 
above-bounden  parties,  James  McLaughlin,  Sue  McLaugh- 
lin and  Charles  A.  Marshall,  in  consideration  of  $1  to 
them  in  hand  paid  by  the  parties  of  the  second  part,  the 
receipt  of  which  is  hereby  acknowledged  an3  confessed, 
have  agreed  to  sell  to  the  said  Wilson  and  McMurchey 
the  above-described  premises,  to  wit,  an  undivided  three- 
eighths  interest  in  and  to  the  Vallejo  lode,  and  an  undi- 
vided three- fourths  interest  in  and  to  the  Aspen  Mammoth 
lode,  for  the  sum  of  five  thousand  ($5,000)  dollars  lawful 
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money,  which  sum  of  money  is  to  be  paid  to  the  said 
Marshall,  James  and  Sue  McLaughlin,  or  deposited  to 
the  credit  of  the  last-named  parties  in  a  banking  house 
in  the  city  of  Leadville,  or  in  the  town  of  Aspen,  on  or 
before  the  15th  day  of  October,  A.  D.  1884;  and  the  said 
Charles  A.  Marshall,  James  and  Sue  McLaughlin  shall, 
on  the  15th  day  of  October,  1884,  or  at  any  time  before, 
on  the  payment  of  the  said  sum  of  five  thousand  ($5,000) 
dollars,  so  to  be  paid  as  hereinbefore  mentioned,  make, 
execute,  acknowledge  and  deliver  to  the  said  Wilson  and 
McMurchey,  or  to  such  person  or  persons  as  they  shall 
designate,  a  good  and  sufficient  deed  or  deeds  of  convey- 
ance of  all  the  above- described  property,  sho^^ing  a  clear 
and  perfect  title,  fi*ee  from  all  liens  and  incumbrances 
whatsoever  (except  as  against  the  government  of  the 
United  States).  Now,  if  the  said  E.  C.  Wilson  and  Wm. 
McMurchey  shall  fail  to  pay  the  said  sum  of  money  at 
the  time  aforesaid,  and  if  the  said  Charles  A.  Mai-shall, 
James  McLaughlin  and  Sue  McLaughlin  shall  well  and 
faithfully  perform  the  covenants  and  agreements  herein 
contained  to  be  kept  and  performed  by  the  parties  hereto, 
then  this  obligation  to  be  null  and  void  and  of  no  effect 
whatever,  otherwise  to  be  and  remain  in  full  force  and 
effect.  Now,  therefore,  it  is  especially  agreed  and  under- 
stood by  the  parties  hereto,  that  the  said  R  C.  Wilson 
and  Wm.  McMurchey,  parties  of  the  first  part,  shall  enter 
into  the  said  premises,  and  shall  have  full  and  entire 
possession  and  control  of  the  said  premises,  as  of  their 
own  property,  arid  shall  perform  work,  and  make  im- 
provements on  said  property,  from  time  to  time,  as  they 
may  deem  best,  to  the  amount  of  seven  hundred  and  fifty 
($750)  dollars;  provided,  however,  that  the  said  work 
shall  be  done  and  completed,  and  improvements  made, 
on  or  before  May  15,  1884,  and  they  shall,  after  May  15, 
1884,  perform  work  or  labor,  or  make  improvements,  on 
said  claim  to  the  value  of  one  hundred  and  fifty  ($150) 
dollars  on  each  and  every  month  during  the  life  of  this 
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contract.  And  it  is  further  agreed,  by  and  between  the 
parties  hereto,  that  out  of  all  ore  taken  from  either  of 
said  mines  or  lodes  the  parties  of  the  first  part  shall  re- 
ceive fifteen  per  cent,  of  the  amount  so  taken,  after  first 
deducting  the  cost  of  transportation  and  treatment;  that 
is  to  say,  they  shall  receive  for  their  share  at  the  rate  of 
fifteen  per  cent,  of  the  whole,  as  their  intei-est  in  said 
property  may  appear,  after  deductions  are  made  as  here- 
inbefore provided.  And  it  is  further  agreed  that  the  par- 
ties of  the  second  part  shall  dispose  of  all  ore  taken  from 
said  mines  to  such  person  or  persons  as  they  may  deem 
best;  and,  after  deducting  the  cost  of  transportation, 
milling  or  smelting,  pay,  or  cause  to  be  paid,  the  royalty 
as  herein  provided,  at  the  rate  of  fifteen  per  cent,  on  the 
whole.  And  it  is  further  agreed  that  this  contract  shall 
be  binding  and  apply  to  any  purchaser  or  purchasers, 
heirs  or  assigns,  of  any  or  all  of  the  interests  of  the  par- 
ties of  the  first  part  in  and  to  the  premises  herein  de- 
scribed. And  it  is  further  agreed  that,  in  case  the  parties 
of  the  second  part  shall  fail  to  perform  the  work  on  said 
lodes  to  the  amount  of  seven  hundred  and  fifty  ($750) 
dollars,  as  hereinbefore  mentioned,  then  it  shall  be  at  the 
option  of  the  parties  of  the  first  part  to  declare  this  con- 
tract at  an  end,  and  re-enter  and  take  possession  of  said 
lodes;  and  it  is  also  agreed  that  the  parties  of  the  first 
part  shall  enter  into  and  take  possession  of  said  lodes 
should  the  parties  of  the  second  part  fail  to  perform  the 
work,  or  to  keep  the  agreements  and  covenants  after  May 
15,  1884,  as  hereinbefore  provided.        * 

*'*  In  witness  wheieof  the  parties  hereto  have  here- 
unto set  their  hands  and  seals  the  day  and  year  first 
above  written. 

"*  James  McLaughlin,        [seal.] 
"*SuE  McLaughlin,  [seal.] 

"  *  C.  A.  Marshall,  [seal.] 

''  '  K.  C.  WlUSON,  [SEAL.] 

**  *  Wm.  McMurchey.'  [seal.] 
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''That,  in  pursuance  and  under  and  by  virtue  of  the 
terms  and  conditions  of  said  instrument  of  writing,  the 
said  Wilson  and  McMurchey  —  the  said  Wilson  then 
being  co-tenant  with  the  said  plaintiffs  in  and  to  the  said 
mining  claims  —  entered  into  possession  of  each  and  every 
part  and  portion  thereof,  and  did  begin  the  work  of  de- 
velopment thereon,  as  in  and  by  s^id  agreement  in  writ- 
ing it  was  required.  That  one  of  the  essential  and 
paramount  considerations  of  the  said  agreement  was  the 
right  given  therein  to  the  said  defendants  Wilson  aud 
McMurchey  to  purchase  the  said  interests  of  the  plaint- 
iffs in  and  to  said  properties,  for  the  sum  of  $5,000 
within  the  time  aforesaid;  and  that  without  such  con- 
sideration as  a  part  and  parcel  of  the  said  agreement, 
they,  the  said  two  last-named  defendants,  would  not 
have  entered  into  the  terms  and  conditions  thereof. 
That,  as  required  by  the  said  agreement,  they  did,  before 
the  13th  day  of  May,  1884,  expend  upon  the  said  prem- 
ises the  sum  of  more  than  $750,  and  since  that  time  they 
have  expended  the  sum  of  more  than  $150  per  month 
thereon,  as  required  in  and  by  the  terms  of  the  said  con- 
tract of  purchase.  That  during  the  time  which  elapsed 
between  the  said  15th  day  of  October,  1883,  and  the  14th 
day  of  June,  1884,  they  did  take  and  extract  from  the 
said  mines  about  three  hundred  and  seventy-nine  tons  of 
metalliferous-bearing  ore,  of  which,  during  said  time, 
they  transported  and  sold  about  one  hundred  and  thirty- 
four  tons,  receiving  therefor,  less  the  cost  of  transporta- 
tion and  treatment,  the  sum  of  about  $11,209.79.  That, 
with  the  returns  and  receipts  from  the  smelters  for  each 
and  every  lot  of  ore  so  shipped  as  aforesaid,  the  said  de- 
fendants did  cause  to  be  tendered  to  the  plaintiffs,  and 
each  of  them,  their  proportion  of  the  royalties  received 
from  sales  of  said  ores,  as  provided  in  said  contract,  which 
said  tender  was  declined.  That  on,  to  wit,  about  the 
22d  day  of  March,  1884,  the  defendant  McMurchey  did 
sell,  assign  and  transfer  and  convey,  for  a  valuable  con- 
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sideration,  an  undivided  half  of  his  interest  in  and  to 
the  said  contract  and  agreement  with  plaintiffs  to  the 
defendant  Vandegriff,  who  thereupon  entered  into  pos- 
session of  said  premises  with  the  said  Wilson  and  McMur- 
chey.  That  afterwards,  and  on,  to  wit,  about  the  11th 
day  of  May,  1884,  said  defendants  McMurchey  and  Vande- 
griff, the  said  contract  then  and  thereon,  to  wit,  the  day 
and  year  last  aforesaid,  did  make  payment  of  the  first 
instalment  of  money,  as  in  and  by  the  said  contract  of 
sale  he  was  required  to  do.  That  on,  to  wit,  the  11th 
day  of  June,  1884,  said  defendant  R.  C.  Wilson,  said  con- 
tract then  and  there  being  in  full  force  and  effect  be- 
tween the  parties  thereto,  did  make  and  enter  into  a 
certain  contract  of  sale  of  all  his  interest  in  the  said 
Aspen  Mammoth  and  Vallejo  claims  to  the  defendant 
Gillaspie,  in  pursuance  whereof  the  said  Wilson  did  make 
and  execute  to  the  said  Gillaspie  a  deed  of  conveyance  of 
the  said  premises,  which  was  deposited  in  escrow  accord- 
ing to  the  terms  and  conditions  of  the  said  contract  of 
sale.  That  the  said  Gillaspie  did  then  and  there  pay  to  said 
Wilson  the  moneys  required  by  the  terms  of  said  escrow 
to  be  paid  at  that  time,  and  that  the  said  defendants 
Hewitt  and  Gillaspie,  under  ^and  by  virtue  of  the  said 
contract  of  sale  made  with  the  defendants  McMurchey, 
Wilson  and  Vandegriff,  as  aforesaid,  did,  on  or  about  the 
date  last  mentioned,  enter  upon  and  into  the  possession 
of  all  the  interests  of  the  said  defendants  last  above  named 
in  and  to  the  said  mining  premises.  That  the  said  de- 
fendants Wilson,  McMurchey  and  Vandegriff,  on,  to  wit, 
the  14th  day  of  June,  1884,  did  tender  and  offer  to  the 
said  plaintiffs,  in  lawful  currency  of  the  United  States, 
the  just  and  full  sum  of  $5,000,  together  with  the  said 
deed  of  conveyance,  and  did  then  and  there  also  tender, 
in  such  lawful  currency  of  the  United  States,  to  the  said 
plaintiffs,  in  full,  the  amount  of  royalty  to  which  they 
were  entitled  under  and  by  virtue  of  the  terms  of  the 
said  agreement,  to  wit,  the  said  sums  of  money  in  gross 
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which  had  accrued,  and  which  had  been  previously 
oflfered,  as  hereinbefore  stated,  together  with  a  just  and 
full  statement  of  the  amount  of  ore  taken,  the  amount 
of  ore  sold,  the  amount  of  ore  on  hand,  the  receipts  for 
ore  sold,  and  the  cost  of  transportation  and  treatment, 
for  their  examination;  whereupon  plaintiffs,  and  each  of 
them,  did  decline  to  take  said  statement,  or  to  examine 
the  same,  and  did  wholly  decline  and  refuse  to  receive 
the  said  sum  of  money  so  tendered  as  royalty,  and  as  a 
consideration  for  the  said  deed  of  conveyance,  and  did 
also  wholly  refuse  to  sign  the  said  deed  prepared  and 
tendered  by  the  said  defendants  as  aforesaid,  or  to  exe-  ^ 
cute,  acknowledge  or  deliver  the  same,  or  any  other  deed 
of  conveyance,  either  to  the  said  Hewitt  or  any  other 
person  or  persons  whomsoever.  That  the  said  Hewitt 
and  Gillaspie,  the  defendants  aforesaid,  being  purchasers 
under  said  contract  of  sale,  and  as  of  right  they  should 
do,  did  enter  into  and  upon  the  said  premises,  and  take 
possession  thereof,  and  ever  since  have  been  in  the  pos- 
session thereof  as  the  purchasers  of  the  said  premises; 
and  they  are  now  ready  and  willing,  and  are  at  all  times 
ready  and  willing,  to  perform  the  said  contract  of  sale 
and  agreement  with  said  plaintiffs  of  all  and  singular  the 
terms  and  conditions  thereof.  And  the  defendants,  fur- 
ther complaining,  allege  that,  after  the  tender  of  the  said 
several  sums  of  money,  they  did  cause  the  same  to  be 
deposited  in  the  banking-house  of  J.  B.  Wheeler  &  Com- 
pany, at,  as,  and  for  the  use  and  benefit  of  the  said 
plaintiffs,  and  each  of  them,  to  be  by  the  said  banking- 
house  paid  over  to  them  upon  the  performance  by  them 
of  the  terms  and  conditions  of  their  said  agreement,  and 
upon  the  delivery  to  said  bank,  or  to  ^ny  other  person 
or  persons,  for  these  defendants,  of  said  deed  of  convey- 
ance, as  therein  required;  and  they  hereby  offer  to  pay 
the  same,  and  each  and  every  part  thereof,  or  to  deposit 
the  same  with  this  honorable  court,  for  the  purposes 
aforesaid,  as  this  honorable  court  shall  direct.     And  the 
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(fefendants,  further  complaining;,  allege  that  they  did 
alsOy  on  the  day  last  aforesaid^  deposit^  in  the  said  bank- 
ing-house^ for  the  use  and  benefit  of  the  said  plaintiffs, 
and  each  of  them,  the  said  sum  of  money  then  and  there 
tendered  by  them  to-  the  plaintiffs  a&  royalty,  pursuant 
to  the  terms  and  conditions  of  the  said  contract,  as 
therein  required  to-be  by  the  said  bank  delivered  to  the 
said  plaintiffs  upon  the  performance  by  them  of  the 
terms  and  conditions  of  the  said  agreement 

Some  further  allegations  were  made,  and  specific  per- 
formance prayed. 

To  this  cross-complaint  answer  was  made  as  follows: 
"The  plamtiffs,  for  answer  to  the  cross-complaint  of  the 
defendants  herein  filed  in  this  cause,  admit  the  execu- 
tion of  the  agreement  of  lease,  and  that  Wilson  and 
McMurchey  entered  into  the  possession  of  the  interest  of 
the  plaintiffs  in  said  premises  under  the  terms  of  said 
lease,  and  did  begin  work  under  said  lease;  but  deny 
that  one  of  the  essential  and  paramount  conditions  of 
said  agreement  was  the  right  given  therein  to  the  said 
defendants  Wilson  and  McMurchey  to  purchase  said  in- 
terest of  the  plaintiffs  in  and  to  said  properties  for  the  sum 
of  $5,000  within  the  time  therein  stated,  and  deny  that 
said  defendants  would  not  have  entered  into  said  agree- 
ment of  lease  without  the  execution  of  the  agreement  to 
purchase,  and  deny  that  the  agreement  to  purchase  was 
any  part  of  the  consideration  of  said  lease,  or  that  said 
contract  to  perform  work  upon  said  premises  was  a  con- 
sideration for  the  execution  of  said  contract  of  sale,  and 
deny  that  there  was  any  consideration  for  such  contract 
of  sale.  That  after  it  was  agreed  between  the  said 
plaintiffs  and  Wilson  and  McMurchey  what  the  terms  of 
said  lease  should  be,  viz.,  that  plaintiffs  should  lease 
them  their  interests  in  said  premises,  the  said  defendants 
McMurchey  and  Wilson  prepared  the  lease,  and  included 
herein  a  contract  of  sale  set  out  in  said  answer,  and  pre- 
sented it  to  plaintiffs  for  their  signature.     That  until 
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that  time  the  plaintiffs  had  no  notice,  nor  had  any  offer 
or  proposition  lieen  made  by  the  said  McMuichey  and 
Wilson  to  purchase  the  same.  That,  when  the  contract 
was  so  presented  for  signature,  the  said  Wilson  and 
McMurchey,  on  their  attention  being  called  to  that  pro- 
vision concerning  the  sale  of  the  premises,  stated  to  the 
plaintiffs  that  that  was  a  mere  option;  that  it  was  subject 
to  be  revoked  by  them  at  any  time,  and  was  not  binding 
on  them  any  longer  than  they  saw  fit  to  so  regard  it.  That 
the  said  plaintiffs  relied  upon  said  statement  of  defend- 
ants that  said  contract  of  sale  was  an  option  that  could 
be  levoked  at  any  time.  That,  unless  that  they  had  un- 
derstood that  such  was  the  effect  of  said  contract,  they 
never  would  have  signed  the  same.  That  the  contract 
and  understanding  between  said  plaintiffs  and  said  Wil- 
son and  McMurchey  was  that  they,  the  said  Wilson  and 
McMurchey,  were  to  have  an  option  to  purchase  said 
premises  for  $5,000  until  such  time  as  plaintiffs  should 
see  fit  to  withdraw  the  same.  That  tlie  said  defendants 
now  assert  that  such  is  not  the  legal  effect  of  said  con- 
tract, but  that  they  have  a  right  to  enforce  a  specific  per- 
formance thereof,  notwithstanding  said  plaintiffs  have 
withdrawn  and  revoked  said  option.  That,  if  such  is  the 
legal  construction  of  said  contract,  then  the  said  plaintiffs 
were  imposed  upon  by  the  said  Wilson  and  McMurchey, 
who  fraudulently,  and  by  false  representations,  procured 
the  execution  by  plaintiffs  of  a  contract  different  from 
the  one  intended  by  them.  That  as  to  whether  the  said 
defendants  expended  more  than  the  sum  of  8750  on  said 
premises,  in  labor  and  improvemeifts,  between  the  13th 
day  of  October,  1883,  and  the  15th  day  of  May,  1884, 
and  as  to  whether,  since  that  time,  they  have  expended 
the  sum  of  more  than  $150  per  month,  in  labor  and  im- 
provements, upon  said  premises,  the  plaintiffs  say  they 
have  not  and  cannot  obtain  sufficient  knowledge  or  in- 
formation upon  which  to  base  a  belief.  And  plaintiffs 
allege  that  three  hundred  and  seventy-nine  tons  of  ore, 
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mentioned  in  said  cross- complaint  as  the  amount  of  ore  by 
the  defendants  taken  out  between  the  15  th  day  of  October, 
1883,  and  the  14th  day  of  June,  1884,  is  not  all  of  the  ore 
by  the  said  defendants  mined  and  taken  out  of  said  prem- 
ises during  said  time;  but  that,  during  said  time,  the  said 
defendants  did  mine,  extract  and  take  away  from  said 
premises  five  hundred  tons  of  ore,  all  of  which  has  been, 
as  plaintiffs  are  informed  and  believe,  sold  by  the  said 
defendants,  and  the  money  received  therefor;  and  the 
plaintiffs  allege  that  the  defendants  received  for  said  ore, 
so  mined  and  sold  by  them,  the  sum  of  $30,000,  instead 
of  the  sum  of  $11,209.79,  as  in  said  cross-complaint  al- 
leged ;  and  said  plaintiffs  deny  that  the  said  defendants 
caused  to  be  tendered  or  furnished  to  plaintiffs  their  pro- 
portion of  the  royalties  received  from  the  sales  of  such 
ore,  as  provided  in  said  contract,  and  deny  that  any 
tender  of  the  amount  of  money  due  them  as  such  royalty 
was  ever  refused  or  declined  by  the  plaintiffs.  That  as 
to  whether  the  said  McMurchey  did  sell,  assign  and 
transfer,  for  a  valuable  consideration,  his  interest  in  said 
contract  to  the  defendant  Vandegriff,  and  as  to  whether 
the  said  Vandegriff  entered  into  the  possession  of  the 
said  premises  with  the  said  Wilson  and  McMurchey, 
plaintiffs  have  not  and  cannot  obtain  sufficient  informa- 
tion upon  which  to  base  a  belief;  and  as  to  whether  the 
said  Vandegriff  made  payment,  and  as  to  whether  the 
said  Wilson  entered  into  said  contract  in  said  cross-com- 
plaint alleged  with  the  said  Gillaspie,  and  as  to  whether 
the  said  Wilson  did  execute  to  the  said  Gillaspie  a  deed 
of  his  interest  in  said  premises,  and  as  to  whether  the 
same  was  deposited  in  escrow,  and  as  to  whether  the  said 
Gillaspie  paid  to  the  said  Wilson  the  consideration  for 
the  said  deed,  and  as  to  whether  the  said  Hewitt  and 
Gillaspie  made  with  the  defendants  McMurchey  and 
Wilson  the  contract  as  aforesaid,  and  whether  they  en- 
tered upon  the  possession  of  all  the  interests  of  the  said 
Wilson  and  Vandegriff,  the  plaintiffs  have  not  and  can- 
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not  obtain  suiBRcient  knowledge  or  information  upon 
which  to  base  a  belief.  And  the  said  plaintiffs  deny  that 
the  said  Wilson  and  McMurchey  and  Vandegriff  did,  on 
the  14th  day  of  June,  1884,  or  at  any  other  time,  render 
to  the  said  plaintiffs  the  sum  of  $5,000  in  lawful  currency 
of  the  United  States  or  otherwise;  and  deny  that  the  said 
Wilson,  McMurchey  and  Vandegriff,  at  said  time,  ten- 
dered to  the  plaintiffs  the  royalties  to  which  they  were 
entitled  under  and  by  virtue  of  the  terras  of  said  lease; 
and  deny  that  they  tendered  to  them  the  sura  of  $825.61 
as  the  amount  of  such  royalty;  and  deny  that  they  ten- 
dered to  the  said  plaintiffs  a  complete,  true  and  full  state- 
ment of  the  amount  of  ore  taken  from  said  premises  and 
sold  by  said  defendants,  or  of  the  ore  on  hand,  or  the  re- 
ceipts for  ore  sold;  but,  on  the  contrary,  the  plaintiffs 
allege  that  the  said  defendants,  at  all  times,  have  refused 
to  make  correct  statements,  and  refused  to  inform  the 
plaintiffs,  or  any  of  them,  of  the  correct  amount  of  ore 
taken  by  them  from  said  premises  under  the  said  lease; 
and  deny  that  the  plaintiffs  refused  to  receive  any  such 
statement,  or  to  examine  the  same;  and  deny  that  they 
have  refused  to  receive  the  said  sum  of  $5,000,  or  the  said 
sura  of  $825.61,  or  any  other  sum;  but  admit  that  they 
refused  to  sign  a  deed  tendered  to  them  by  the  said  Wil- 
son and  McMurchey  for  the  said  premises,  and  refused  to 
convey  the  same  to  the  said  defendants  Wilson  and 
Murchey  or  the  said  Hewitt;  and  deny  that  the  said 
Gillaspie  and  Hewitt  were  purchasers  of  right  under  the 
said  contract  of  sale  referred  to.  That,  as  to  whether 
the  said  Hewitt  or  Gillaspie  took  possession  as  in  said 
cross-complaint  alleged,  the  said  plaintiffs  have  not  and 
cannot  obtain  suflScient  knowledge  or  information  upon 
which  to  base  a  belief.  And  the  said  plaintiffs  deny  that 
the  said  defendants  deposited  the  said  sums  of  money,  or 
any  part  thereof,  in  the  banking-house  of  J.  B.  Wheeler  & 
Co.,  or  elsewhere,  for  the  use  and  benefit  of  the  said  plaint- 
iffs, to  be  by  the  said  bankers  paid  over  to  them.    That 
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after  the  execution  of  the  same,  on,  to  wit,  the  22d  day 
of  March,  ls84,  the  said  plaintiffs  notified  the  said  Wil- 
son and  McMurchey  that  said  offer  was  withdrawn,  arid 
said  contract  of  sale  was  by  them  terminated,  and  that 
they  would  not  sell  the  said  premises  to  them  for  the 
said  sum  of  i[  5,000,  or  any  other  sum,  which  said  with- 
drawal of  said  offer,  terminative  of  said  contract,  was  by 
an  instrunu^nt  in  writing  duly  signed  by  said  plaintiffs, 
and  was,  at  tlie  time  of  service  of  same,  duly  recorded 
in  the  office  of  the  county  clerk  and  recorder  of  Pitkin 
county.  And  the  plaintiffs  deny  that  the  said  Wilson, 
McMuvchcy  and  Vandegrifi  have  been  damaged  in  any 
sum  wliatovor;  but,  on  the  contrary,  allege  that  they 
have  wionj^fuUy  retained  from  the  plaintiffs  a  large  sum 
of  money,  to  wit,  the  sum  of  $15,000,  in  violation  of  their 
contract  to  pay  the  same  to  plaintiffs  as  royalty.  Said 
plaintiffs  deny  that  the  said  defendants  McMurchey  and 
Wilson,  or  any  of  said  defendants,  have  in  any  part  com- 
plied with  any  of  the  terms  or  conditions  of  their  said 
lease;  but,  on  the  contrary,  they  have  wholly  neglected, 
disregarded  and  refused  to  perform  the  same,  or  any  of 
them.  Said  plaintiffs  f urthei*  deny  that  they  have  refused 
to  receive  any  royalty,  prior  to  the  time  of  the  termina- 
tion of  said  lease,  on  account  of  the  non-payment  of  the 
royalties  therein  reserved,  and  allege  that  they  never  have 
refused  to  receive  any  royalties  due  them  prior  to  said 
time,  to  wit,  the  14th  day  of  June,  1884,  at  which  time 
said  lease  was  determined.  Wherefore  the  plaintiffs  pray 
that  the  said  cross-complaint  may  be  dismissed,  and  that 
they  may  have  judgment  for  their  costs  in  that  behalf." 
Upon  the  hearing  certain  issues  of  fact  were  submitted 
to  a  jury,  as  follows:  ^^  First.  Did  the  said  Wilson  and 
McMurchey,  or  either  of  them,  at  the  time  of  signing  of 
the  agreement  in  controversy,  represent  or  say  to  the 
plaintiffs,  or  any  or  either  of  them,  that  said  agreement, 
as  to  the  sale  before  October  15,  1884,  was  only  an  option 
which  could  at  any  time  be  withdrawn  by  plaintiffs,  and 
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did  plaintiffs  sign  same  relying  on  said  representations, 
believing  them  to  be  true,  and  were  they  ignorant  of  the 
effect  of  said  agi*eement?  Second.  Did  the  said  Wilson  and 
McMurchey,  or  either  of  them,  at  the  time  of  the  execu- 
tion of  said  agreement,  represent  or  state  to  tlie  plaintiffs, 
or  either  of  them,  that  the  plaintiffs  would  receive  fifteen 
per  cent,  of  every  dollar  taken  from  said  premises,  after 
deducting  transportation  and  treatment,  and  did  they  sign 
said  agreement  relying  on  said  statements  or  representa- 
tions? Third.  How  much  ore  was  taken  and  mined  from 
said  premises  since  the  making  of  said  agreement,  and 
how  much  was  sold,  and  how  much  is  there  on  hand  and 
undisposed  of,  and  how  much  money,  if  any,  has  been 
tendered  to  plaintiffs,  or  either  of  them? "  By  their  ver- 
dict returned  the  jury  answered  the  questions  as  follows: 
''To  the  first  question  on  issue  submitted  to  said  jury  it 
answered  *No.'  To  the  second  proposition  submitted  to 
it  the  jury  answered  'Yes.'  To  the  third  proposition 
submitted  to  it  the  jury  answered:  'Amount  of  ore  taken 
from  Vallejo  and  Aspen  Mammoth,  four  hundred  and 
sixty-one  tons  three  hundred  and  forty-nine  pounds; 
amount  sold,  one  hundred  and  fifty-three  tons  seven  hun- 
dred and  thirty  pounds;  amount  on  hand  or  unaccounted 
for,  three  hundred  and  seven  tons  one  thousand  six  hun- 
dred and  nineteen  pounds;  amount  tendered  for  royalty, 
$825.61;  amount  on  hand,  §5,000.'  B.  B.  Hill,  Foreman." 
Whereupon  the  court  decreed  as  follows:  "  New,  on  this 
3d  day  of  October,  188^1:,  this  cause  coming  on  to  be  heard 
at  chambers,  pursuant  to  the  stipulation  of  the  parties 
hereto  made  at  the  last  term  of  the  district  court  in  and 
for  the  said  county  of  Pitkin,  upon  the  evidence  and  the 
findings  of  the  jury  impaneled  to  try  the  issues  submitted 
to  them,  raised  by  the  cross-complaint  of  defendants,  and 
the  answer  of  the  plaintiffs  thereto,  and  the  court,  being 
fully  advised  as  to  all  and  singular  the  said  matters,  doth 
find  —  Firsty  that  the  said  defendants,  before  the  com- 
mencement of  this  suit,  tendered  to  plaintiffs  the  royalty 
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reserved  in  said  lease  by  the  terms  thereof,  as  the  same 
became  due,  and  that  the  said  plaintiffs  are  not  entitled 
to  the  possession  of  said  premises  on  account  of  a  forfeit- 
ure of  said  lease,  and  on  that  issue  finds  for  defendants, 
with  their  costs  in  that  behalf  expended.  And  it  appear- 
ing to  the  court  upon  the  evidence,  and  the  findings  of 
the  jury  upon  the  issues  submitted  to  it,  that  the  defend- 
ants are  not  entitled  to  the  relief  sought  by  them  in  their 
cross-complaint,  nor  to  any  relief  or  decree  under  their 
cross-complaint,  it  is,  on  this  day,  ordered,  adjudged  and 
decreed  that  the  cross-complaint  of  the  defendants  be,  and 
the  same  is  hereby,  dismissed,  with  costs.  And  it  is 
further  ordered  that  the  defendants  pay  to  the  plaintilTs 
the  costs  of  said  cross-complaint  to  be  taxed."  The  ap- 
peal is  taken  from  the  decree  denying  the  relief  sought 
by  the  cross-complaint,  and  dismissing  the  same. 

Messra.  Patterson  and  Thomas  and  J.  M.  Downing, 
for  appellants. 

Messrs.  Taylor,  Ashton  and  Taylor  and  Clinton 
Reed,  for  appellees. 

Stallcup,  C.  It  is  apparent  from  the  terms  of  the 
instrument  set  out  that  the  leasehold  estate,  and  the  right 
to  purchase  the  entire  estate  upon  the  terms  specified 
therein,  vested  upon  the  execution  of  the  said  instru- 
ment, subject  to  be  terminated  and  divested  or  defeated 
upon  a  breach  of  the  conditions  stated  therein.  Sec.  334, 
Pom.  Spec.  Perf.  It  also  appears  from  the  evidence,  and 
from  the  findings  of  the  jury  and  the  court  thereon,  that 
all  payments  and  conditions  were  duly  made  and  per- 
formed, or  duly  tendered.  It  follows,  then,  that,  if  this 
contract  was  fairly  entered  into,  the  appellants  were  en- 
titled to  have  a  specific  performance  thereof. 

From  the  evidence  it  appears  that  at  the  time  this  con- 
tract was  entered  into  the  mining  claims  had  no  estab- 
lished value;  that  in  the  month  of  February,  1884,  the 
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lessees  struck  mineral  of  value,  and  commenced  shipping 
ore  therefrom,  and  thereby  the  practicable  value  of  the 
property  was  established.  As  to  the  manner  of  and  in- 
ducements for  entering  into  the  contract,  the  appellee 
Marshall,  in  his  testimony,  testified  as  follows:  ''Am  one 
of  the  plaintiffs  in  this  suit;  one  of  the  parties  interested 
in  the  property  in  controversy.  Am  one  of  the  persons 
who  executed  the  lease.  Question.  You  may  state,  about 
the  lease,  what  conversation  you  had  with  the  parties 
with  reference  to  the  lease  before  it  was  signed,  and  at 
the  time  of  the  signing,  and  all  about  it?  Answer.  I  did 
not  have  any  talk  with  them.  I  did  not  know  anything 
about  it,  only  what  I  heard  from  Mr.  McLaughlin,  my 
partner.  I  signed  the  lease,  and  there  was  not  anybody 
present  when  I  signed  it.^'  The  appellee  James  McLaugh- 
lin, in  his  testimony,  testified  as  follows:  ''  Question. 
Then  you  would  not  sign  that  contract?  Ansive7\  No, 
sir.  Q.  What  then?  A.  Well,  then  they  brought  an- 
other and  bound  themselves  to  work,,  and  my  recollection 
is  that  I  signed  it  and  took  it  to  my  wife  to  sign  it. 
Q.  What  conversation  did  you  have  with  your  wife  at 
the  time  you  took  it  to  her  to  sign?  Was  that  this  con- 
tract that  is  sued  on?  A.  This  same  one.  I  don't  think 
I  ever  submitted  the  other  to  her.  I  know  I  would  not 
to  her,  or  to  Charley  either,  because  I  did  not  consider  it 
fit  to  sign."  And  the  appellee  Mrs.  Sue  McLaughlin,  in 
her  testimony,  testified  as  follows:  *'  Question.  Mrs. 
McLaughlin,  are  you  one  of  the  plaintiffs  in  this  suit? 
A.  I  am.  Q.  Do  you  recollect  about  the  execution  of 
the  contract  described, —  bond  lease  of  the  property? 
A.  Yes,  sir;  I  recollect  about  it.  Q.  I  will  ask  you  to 
state  fully  the  circumstances  concerning  that  transac- 
tion, the  talk  that  you  had  with  the  parties  before  the 
leasing  of  it,  and  at  the  time  of  the  execution  of  the  lease? 
A.  Well,  in  the  first  place,  I  will  have  to  state  that  the 
parties  had  been  trying  to  get  the  lease  from  us  for  some 
time.     Q.  What  parties  do  you  mean?    A.  I  mean  Wil- 
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son.     No  one  else  ever  spoke  to  me  on  the  subject  at  all, 
but  he  spoke  to  me  quite  a  number  of  times  for  a  lease 
on  the  property,  and  he  said  he  had  been  at  Mr.  McLaugh- 
lin to  get  a  lease,  and  he  would  not  give  him  one,  and  he 
wanted  me  to  give  him  one,  and  also  to  influence  Mr. 
Mac  to  give  him  one;  and,  among  other  things  he  told 
me,  he  went  on,  and  took  the  pains  to  explain  to  me  that 
he  was  sure  he  could  find  mineral  from  the  lay  of  the 
mine,  the  location  of  it,  and  all;  that  he  was  sure  that 
he  would  get  mineral  if  we  would  give  him  a  lease.    And 
so  I  spoke  to  Mr.  McLaughlin  on  the  subject,  and  we 
talked  the  matter  over.     I  don't  know  how  long  it  was 
after,  but  it  was  some  time  after,—  we  had  several  talks 
upon  the  subject, —  when  Mr.  Mac  told  Mr.  Wilson  all 
right,  he  would  give  him  a  lease;  or  at  least  Mr.  McLaugh- 
lin told  me  he  had  told  him  so,  and  I  did  not  hear  any 
more  about  it.    I  can't  tell  how  long, — perhaps  a  week,— 
when  Mr.  McLaughlin  came  in  one  day,  and  he  says: 
*  Here  is  the  lease  Mr.  Wilson  has  sent  up  for  you  to 
sign.'    I  took  it;  and,  as  I  was  very  busy,  I  laid  it  by.    I 
did  not  look  at  it  at  that  time, —  perhaps  for  a  couple  of 
hours  after;  and  I  took  the  lease,  and  took  the  pains  to 
read  it,  and  sat  reading  it  some  time;  thought  over  it, 
and  laid  it  up  in  the  desk.     Mr.  Mac  came  in  afterwards, 
and  asked  me  if  I  had  signed  it,  and  I  said,  *  No.'    He 
says:  'Ain't  you  going  to  sign  it?'    And  I  says:  'I  will 
if  they  will  explain  certain  things  in  it  to  me.'     Q.  Come 
down  to  the  time  you  had  a  conversation  with  Mr.  Wil- 
son.    A,  I  would  not  sign  the  lease,  at  least  until  I  could 
see  the  parties  that  made  it,  for  some  explanation;  and 
Mr.  Wilson  came  in  one  day.     Mr.  Mac  says:  '  Here  is 
the  man  that  has  come  for  that  lease  for  you  to  sign.'    I 
says:  *  Mr.  Wilson,  I  want  some  explanation  on  this  be- 
fore I  sign  it.'    He  says:  '  All  right,  Mrs.  McLaughlin;  I 
will  give  you  any  information  I  can  on  the  subject.'   And 
I  asked  him  about  this  fifteen  per  cent.     Says  I:  *  You  be- 
ing one  of  the  lessees,  I  don't  understand  it,  as  we  are  the 
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only  owners  in  it, —  Mr.  McLaughlin,  myself,  Mr.  Wilson 
and  Charley  Marshall.  I  don't  understand  whether  you 
are  to  get  any  of  this  fifteen  per  cent,  or  not;  but  I  should 
think  not,  as  you  are  one  of  the  lessees.'  He  says:  *  Mrs. 
McLaughlin,  for  every  dollar  taken  out  of  there  you  get 
fifteen  cents  of  it.'  *Well,'  I  says,  ^that  is  what  I 
wanted  to  know.'  And  furthermore  I  went  on  to  state, — 
says  I,  *  About  this  bond;  I  don't  know, —  I  never  had 
thought  anything  of  it  at  all. '  I  had  never  heard  any- 
thing of  the  bond,  and  I  had  not  thought  anything  about 
it;  and  says  I:  '  That  is  a  very  low  bond.  I  don't  know 
as  I  shall  sign  it  at  all.'  He  says,  ^  Oh,'  says  he,  *  that  is 
merely  optional.'  Says  he:  *  At  the. end  of  the  time  you 
can  take  the  $5,000  or  need  not.  It  is  the  lease  we  are 
after.'  'Well,'  says  I,  *if  that  is  the  case,  I  will  sign 
the  lease;'  and  so  I  signed  it.  That  is  as  near  as  I  can 
recollect,  that  was  the  language  used;  at  least,  that  is  the 
substance  of  it  that  was  used  by  us  two.  *  *  * 
Q.  Now  state  what  he  said  at  some  subsequent  time  about 
it?  A  Well,  it  was  one  evening  in  the  dining-room  at 
the  Clarendon.  He  came  in.  We  were  talking  the  mat- 
ter over  about  a  compromise;  and  I  told  him,  says  I, 
*  Mr.  Wilson,  you  know  that  I  never  would  have  signed 
that  if  you  hadn't  told  me  that  we  were  to  get  fifteen 
per  cent.,  and  so  on.'  And  he  says:  '  I  did  tell  you  that, 
but  I  did  not  mean  it  in  that  way;  I  meant  according  to 
your  interest;  and  you  see  it  was  there  in  black  and  white, 
and  you  put  your  name  to  it.'  "  Appellant  Wilson,  in 
his  testimony,  testified  as  follows:  **Mr.  McLaughlin, 
Mrs.  McLaughlin,  and  McMurchey  and  myself  were  in 
the  room.  Mr.  McLaughlin  took  his  pen  and  signed  the 
paper,  and  Mrs.  McLaughlin  was  standing  just  over  the 
counter  by  the  safe,  with  the  pen  in  her  hand,  talking, 
about  it,  and  *Mr.  Wilson,'  she  says,  *  what  does  this 
fifteen  per  cent,  mean? '  Says  I:  *  It  means  fifteen  cents 
on  the  dollar;'  and,  says  I,  *  Here  is  Mr.  McMurchey,  the 

man  who  drew  it;  he  will  explain  it  to  you; '  and  then  he 
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went  on,  and  explained  it  to  Mrs.  McLaughlin  what  it 
really  meant.  Question.  What  did  he  say?  Answer. 
He  told  her  (Mrs.  McLaughlin)  it  meant  as  it  read,  and 
that  they  were  to  get  fifteen  per  cent,  pro  rata  on  the 
Vallejo;  and  he  says:  'You  get  double  as  much  on  the 
Aspen  Mammoth  as  on  the  Vallejo.'  And  she  says: 
*  There  is  one  thing  in  it  I  don't  like,  and  that  is  the 
price.  That  is  not  enough. '  And  I  says :  *  Mra.  McLaugh- 
lin, I  think  it  is  a  plenty  for  the  property  the  way  it 
stands.'  And  Mr.  McLaughlin  says,  'Yes.'  She  then 
signed  the  bond."  The  testimony  of  McMurchey  was  to 
the  same  effect. 

The  negotiations  appear  to  have  been  carried  on  openly, 
fairly  and  deliberately.  Doubtless  there  was  some  mis- 
understanding, and  possibly  erroneous  statements  were 
made  of  the  fifteen  per  cent,  royalty  provision  of  the 
contract;  but  neither  the  evidence  nor  the  findings  are  to 
the  effect  that  any  such  statements  were  fraudulently 
made.  If  any  of  the  parties  were  mistaken  about  the 
legal  effect  of  this  minor  provision  of  the  contract,  it  af- 
fords no  sufficient  reason  for  setting  aside  the  contract, 
nor  for  denying  specific  performance  thereof.  2  Pom. 
Eq.  Jur.  §  843.  The  decree  should  be  reversed  and  the 
cause  remanded. 

EisiNG  and  De  France,  CO.,  concur. 

Per  Curiam.  For  the  reasons  assigned  in  the  fore- 
gomg  opinion  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Reversed. 
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1.  Under  the  Gteneral  Statutes,  section  8824,  providing  that,  on  the 
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poration,  the  yeas  and  nays  shall  be  called  and  recorded,  and  that 
a  majority  of  all  the  members  elected  to  the  council  must  con- 
cur therein,  an  order  accepting  a  bid  for  street  work,  the  record 
not  showing  the  concurrence  of  such  majority,  nor  the  call  of  the 
yeafi  and  nays,  is  invalid,  and  a  contract  for  such  work  based 
thereon  not  binding  on  the  city. 
2.  The  law  is  well  settled  that  a  party  dealing  with  a  municipal  corpo- 
ration is  bound  to  see  to  it  that  all  mandatory  provisions  of  the  law 
^e  complied  with,  and  if  he  neglects  such  precautions  he  becomes 
a  mere  volunteer  and  must  suffer  the  consequences. 

Error  to  District  Court  of  Chaffee  County. 
Mr.  Chas.  I.  Thompson,  for  plaintiffs  in  error. 
Mr.  0.  H.  Wenzell,  for  defendant  in  error. 

Rising,  C.  This  action  was  brought  by  the  plaintiffs 
in  error,  who  were  plaintiffs  below,  to  recover  damages 
for  an  alleged  breach  of  contract  by  the  defendant,  and 
upon  the  trial  a  verdict  was  returned  for  the  defendant. 
The  sufficiency  of  the  evidence  to  sustain  the  verdict  is 
the  only  question  presented  for  our  determination.  Under 
the  issues  made  by  the  pleadings,  to  entitle  the  plaintiffs 
to  recover  it  became  incumbent  on  them  to  establish,  by* 
proof,  the  fact  that  the  defendant  awarded  to  the  plaint- 
iffs the  contract  for  grading  and  macadamizing  certain 
streets  in  the  city  of  Leadville  at  a  stipulated  price  to  be 
paid  for  said  work  by  the  defendant;  and  that,  by  reason 
of  the  wrongful  conduct  of  the  defendant,  the  plaintiffs 
were  prevented  from  doing  the  same,  and  thereby  sus- 
tained damage.  It  was  also  incumbent  on  the  plaintiffs 
to  establish  the  further  fact  that,  prior  to  the  making  of 
such  contract,  an  appropriation  had  been  made  concern- 
ing the  expense  thereby  incurred.    Gten.  St.  §  3328.    If 
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the  plaintiffs  failed  to  establish  either  of  these  facts  the 
verdict  of  the  jury  should  not  be  disturbed. 

The  contract  sued  upon,  if  made  at  all,  was  made  and 
completed  by  the  acceptance  by  the  defendant  of  the 
plaintiffs'  bid  for  doing  the  work,  and  the  making  of  a 
bond,  with  sureties,  by  the  plaintiffs,  and  the  acceptance 
of  such  bond  by  the  defendant.  The  evidence  of  such 
acceptance  is  found  in  the  record  of  the  minutes  of  the 
proceedings  of  the  city  council  of  the  city  of  Leadville,  at 
a  meeting  held  April  29, 1879.  This  record  is  as  follows: 
*'It  was  also  resolved  that  the  proposal  of  Messrs.  Sulli- 
van and  Hall  for  the  grading  and  macadamizing  of 
streets,  as  provided  in  ordinance  No.  41,  being  the  lowest 
and  best  bid,  be,  and  the  same  is  hereby,  accepted,  and 
that  a  contract  be  made  with  them  for  said  work,  pui-su- 
ant  to  said  ordinance.  Said  contract  not  to  include  any 
stone  work,  which,  not  being  authorized  by  said  ordi- 
nance, cannot  be  considered.  Action  taken  on  a  motion 
of  Alderman  Cavanaugh,  second  by  Alderman  Monroe." 
As  plaintiffs  rest  their  proof  of  the  making  of  the  con- 
tract, on  the  part  of  the  defendant,  upon  its  acceptance 
of  their  bid  for  doing  the  work,  they  must  show  that 
such  acceptance  was  made  in  the  manner  prescribed  by 
section  3324  of  the  General  Statutes  for  the  making  of 
contracts  by  the  council  of  a  municipal  corporation.  This 
statute  provides,  among  other  things,  that,  on  the  pas- 
sage or  adoption  of  a  resolution  or  order  of  a  municipal 
corporation,  the  yeas  and  nays  shall  be  called  and  re- 
corded, and  that,  to  adopt  or  pass  such  resolution  or 
order,  a  concurrence  of  a  majority  of  the  whole  number 
of  members  elected  to  the  council  shall  be  required.  The 
evidence  fails  to  show  that  the  yeas  and  nays  were  called 
and  recorded  on  the  passage  of  the  resolution  accepting 
the  plaintiffs'  bid,  and  also  fails  to  show  that  a  majority 
of  the  members  of  the  council  elected  voted  for  such  res- 
olution, and  for  these  reasons  the  evidence  fails  to  show 
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a  valid  contract.     Town  of  Durango  v,  Pennington^  8 
Colo.  25Y-262;  Tracey  v.  People,  6  Colo.  151. 

We  now  proceed  to  examine  the  case  for  the  purpose  of 
ascertaining  whether  it  is  conclusively  shown  by  the  evi- 
dence that  an  appropriation  ordinance  for  the  fiscal  year, 
commencing  April  1,  1879,  was  passed,  by  which  an  ap- 
propriation was  made  to  meet  the  expense  to  be  incurred 
under  the  contract  sued  on.  Section  3326  of  the  General 
Statutes  is  as  follows:  **  The  fiscal  year  of  each  city  or 
town  organized  under  this  act  shall  commence  on  the  Ist 
day  of  April  in  each  year,  or  at  such  other  time  as  may 
be  fixed  by  ordinance.  The  city  council  of  cities  and 
boards  of  trustees  in  towns  shall,  within  the  last  quarter 
of  each  fiscal  year,  pass  an  ordinance,  to  be  termed  the 
annual  appropriation  bill  for  the  next  fiscal  year,  in 
which  such  corporate  authorities  may  appropriate  such 
sum  or  sums  of  money  as  may  be  deemed  necessary  to 
defray  all  necessary  expenses  and  liabilities  of  such  cor- 
poration, and  in  such  ordinance  shall  specify  the  objects 
and  purposes  for  which  such  appropriations  are  made, 
and  the  amount  appropriated  for  each  object  or  purpose. 
No  further  appropriations  shall  be  made  at  any  other 
time  within  such  fiscal  year,  unless  the  proposition  to 
make  such  appropriation  has  been  first  sanctioned  by  a 
majority  of  the  legal  voters  of  such  city  or  town,  either 
by  a  petition  signed  by  them,  or  at  a  general  or  special 
election  duly  called  therefor.  Nor  shall  the  total  amount 
appropriated  exceed  the  probable  amount  of  revenue  that 
will  be  collected  during  the  fiscal  year."  It  is  a  fact, 
admitted  by  the  pleadings,  that  during  the  year  1878,  and 
up  to  April  1,  1879,  the  defendant  existed  as  a  corpora- 
tion known  as  the  "  Town  of  Leadville,"  organized  pur- 
suant to  the  laws  of  this  state;  and  that  in  April,  1879,  it 
was  advanced  in  gi*ade  in  accordance  with  the  provisions 
of  the  statutes  relating  thereto,  and  organized  according 
to  its  new  grade  as  the  **  City  of  Leadville."  It  is  claimed 
that  the  contract  upon  which  this  action  is  based  was 
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entered  into  by  the  defendant  on  the  29th  day  of  April, 
1879.  It  follows,  therefore,  that  the  appropriation,  by 
an  annual  appropriation  bill,  to  meet  the  expense  in- 
curred by  such  contract,  should  have  been  made  by  the 
board  of  trustees  of  the  town  of  Leadville  within  the  last 
quarter  of  the  preceding  fiscal  yoar.  The  record  of  the 
minutes  of  the  board  of  trustees  of  the  town  of  Leadville 
fails  to  show  that  an  annual  appropriation  bill  was  passed 
by  said  board  for  the  fiscal  year  commencing  on  the  1st 
day  of  April,  1879.  It  is  not  claimed  that  an  appropria- 
tion was  made  to  cover  the  expense  incurred  by  said  con- 
tract, by  either  the  town  of  Leadville  or  the  city  of  Lead- 
ville, by  the  sanction  of  a  majority  of  the  legal  voters  of 
said  town  or  city,  under  the  provisions  of  said  section 
3326;  so  that,  upon  the  question  whether  an  appropriation 
was  made  or  not,  we  are  limited  in  our  investigation  to 
evidence  showing  the  passage  of  an  annual  appropriation 
bill.  The  plaintiffs  offered  parol  proof  of  the  passage  of 
an  annual  appropriation  bill  for  the  fiscal  year  1879.  It  is 
claimed  by  defendant  in  error  that  this  evidence  was 
objected  to  as  incompetent.  Upon  examination  of  the 
record  we  are  inclined  to  think  that  no  objection  was 
made,  and,  if  not,  no  question  as  to  the  competency  of 
the  evidence  arises;  but,  without  passing  upon  the  ques- 
tion whether  the  evidence  was  objected  to  or  not,  we 
shall,  in  the  examination  of  this  question,  treat  the  evi- 
dence as  properly  before  us  for  consideration.  It  appears 
from  the  testimony  of  the  witness  Kennedy  that,  during 
the  months  of  January,  February  and  March,  1879,  he 
was  the  attorney  for  the  town  of  Leadville,  and  that,  as 
such  attorney,  in  the  month  of  February,  he  prepared 
for  the  board  of  trustees  to  act  upon,  an  ordinance 
termed  the  '*  Appropriation  Ordinance,"  which  ordinance 
provided  for  the  expenses  for  the  fiscal  year  commencing 
on  April  1, 1879;  and  that  said  ordinance  was  passed  by 
the  board  of  trustees  on  a  call  of  the  ayes  and  noes,  upon 
a  call  of  the  roU  of  the  members  of  said  board;  that  the 
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clerk  did  not  have  any  book,  and  the  minutes  were  kept 
on  a  small  piece  of  paper, —  a  brief  memorandum  by 
whoever  was  acting  as  clerk  of  the  board, —  and  that  the 
acting  clerk  and  recorder  always  kept  the  minutes  in  that 
way,  and  afterwards  transferred  them  to  the  book;  that 
all  the  members  of  said  board  were  present  at  said  meet- 
ing except  one.  This  witness  further  testified  that  the 
ordinance  provided  a  certain  amount  for  the  different 
departments,  and  a  certain  amount  for  streets,  bridges 
and  alleys;  that  it  was  a  general  appropriation  bill,  in- 
tended to  cover  all  the  expenses  of  the  city  government, 
but  that  he  did  not  remember  the  amount  appropriated 
by  the  ordinance  for  street  purposes.  Upon  cross-exam- 
ination this  witness  was  asked  *'How  many  different 
funds  were  included  in  the  appropriation  ordinance?" 
and  answered,  '*  The  police  and  fire  departments;  there 
was  a  small  amount  for  the  latter.  There  was  some 
for  water,  based  on  the  contract  with  the  water  com- 
pany, and  some  for  streets,  bridges  and  alleys.  I  don't 
know  but  it  left  the  provision  for  the  streets  dependent 
upon  the .  favorable  vote  of  the  people.  I  think  that 
was  the  original  form  of  the  ordinance.  I  recollect  I 
stated  that,  if  the  people  voted  to  improve  the  streets, 
they  w^ould  have  to  make  an  appropriation  for  that  pur- 
pose. "  Mr.  Nye,  a  witness  for  the  plaintiffs,  testified  in 
relation  to  the  passage  of  a  general  appropriation  bill  for 
1879,  he  being  at  the  time  a  member  of  the  board  of 
trustees,  and,  as  to  some  matters,  his  testimony  corrobo- 
rates the  testimony  of  Kennedy,  but  in  no  particular 
does  his  testimony  present  any  stronger  proof  of  the  due 
and  proper  passage  of  an  appropriation  ordinance  than 
is  made  by  Kennedy's  testimony;  so  that,  unless  the  pas- 
sage of  an  annual  appropriation  bill  for  the  fiscal  year 
commencing  April  1,  1879,  is  shown  by  the  testimony  of 
Kennedy,  the  plaintiffs  failed  to  show  that  fact;  and  we 
must  be  understood,  when  speaking  of  an  appropriation 
bill,  to  mean  such  an  appropriation  bill  as  would  author- 
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ize  the  defendant  by  contract  to  incur  the  expense  ot 
grading  and  macadamizing  the  streets,  as  provided  in 
oi-dinance  No.  41.  The  establishment  of  the  fact  that  an 
appropriation  was  made  for  streets,  alleys  and  bridges  is 
insufficient  to  authorize  the  defendant  to  make  the  con- 
tract, unless  the  further  fact  is  established  that  the  amount 
of  such  appropriation  was  sufficient  to  cover  the  expense 
incurred  by  the  contract.  The  evidence  on  this  question 
not  only  fails  to  show  definitely  what  amount  was  appro- 
priated for  the  improvement  of  streets,  but  fails  to  show 
that  any  definite  amount  was  appropriated  for  that  pur- 
pose. The  witness  Kennedy,  who  is  the  only  witness 
claiming  to  know  anything  definite  about  the  subject- 
matter  of  the  ordinance,  thinks  that  the  ordinance,  as 
prepared  by  him,  left  the  provision  for  the  streets  depend- 
ent upon  the  favorable  vote  of  the  people,  and  he  has  no 
definite  knowledge  that  the  ordinance  did  not  pass  with- 
out change  in  that  respect. 

We  do  not  think  that  the  evidence  relating  to  the  pas- 
sage of  an  appropriation  ordinance  was  so  definite  and 
certain  upon  the  question  of  the  amount  of  the  appro- 
priation for  the  purpose  of  improving  the  streets  that  we 
would  be  warranted  in  saying  that  there  was  not  suf- 
ficient evidence,  or  want  of  evidence,  to  warrant  the 
jury  in  finding  that  it  was  not  shown  that,  at  the  time 
of  making  the  alleged  contract  for  grading  and  macad- 
amizing the  streets,  there  was  no  appropriation  made 
sufficient  to  meet  the  expense  of  such  improvement. 
The  defendant  is  prohibited  from  entering  into  a  contract 
for  grading  and  macadamizing  the  streets,  unless  it  has 
previously  made  an  appropriation  for  the  expense  thereby 
incurred,  by  the  mandatory  provisions  of  sections  3327 
and  3328  of  the  General  Statutes;  which  provide,  among 
other  things,  that  the  city  council,  nor  any  department 
of  the  corporation,  shall  not  add  to  the  corporation  ex- 
penditures in  any  one  year  anything  over  and  above  the 
amount  provided  for  in  the  annual  appropriation  bill  of 
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that  year,  and  that  no  contract  shall  be  made  by  the  city 
council,  or  any  committee  or  member  thereof,  unless  an 
appropriation  shall  have  been  previously  made  concern- 
ing such  expense.  The  law  is  well  settled,  as  announced 
in  Town  of  Durango  v.  Pennington^  8  Colo.  257-260,  that 
"  a  party  dealing  with  a  municipal  body  is  bound  to  see 
to  it  that  all  mandatory  provisions  of  the  law  are  com- 
plied with,  and  if  he  neglects  such  precaution  he  becomes 
a  mere  volunteer,  and  must  suffer  the  consequences. " 
Under  this  view  of  the  case  it  is  fortunate  for  the  plaint- 
iffs that  the  repudiation  of  the  contract  by  the  defendant 
occurred  before  the  work  was  done,  instead  of  after  it 
was  done.     The  judgment  should  be  affirmed. 

Stallcup  and  De  France,  CO.,  concur. 

Per  Curiam.     For  the  reasons  assigned  in  the  forego- 
ing opinion  the  judgment  is  affirmed. 

Affirmed. 


Hughes  v.  Felton. 

1.  On  a  writ  of  error  it  is  not  permissible  to  assign  error  on  an  order 
made  after  final  judgment 

S.  A  statute  of  a  legislature  which  was  regularly  organized  and  fully 
recognized  by  the  executive,  and  which  had  no  rival  organization, 
is  not  invalid  because  the  members  were  elected  under  an  appor- 
tionment act  which  contained  no  provision  for  the  representation 
of  one  of  the  counties. 

8.  In  proceedings  under  such  a  statute  the  legality  of  the  legislature 
thus  constituted  cannot  be  inquired  into  under  constitution,  article 
5,  section  10,  providing  that  each  house  shall  judge  of  the  election 
and  qualification  of  its  members;  nor  under  the  rule  that,  for  the 
purpose  of  determining  the  validity  of  a  legislative  act,  the  courts 
will  not  consider  evidence  outside  the  act  itself,  the  enrolled  bill, 
and  the  journals. 
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Error  to  Superior  Court  of  Denver. 
Messrs.  Wells,  Smith  and  Macon,  for  plaintiff  in  error. 
Mr.  F.  J.  MoTT,  for  defendant  in  error. 

De  France,  0.  Felton  was  plaintiff  in  the  court  below, 
and  obtained  a  judgment  by  default  against  Hughes,  the 
defendant.  Hughes  afterwards  moved  for  a  vacation  of 
said  judgment,  but  his  motion  was  denied.  The  denial 
of  said  motion  is  assigned  for  error.  It  is  not  permis- 
sible, in  a  case  brought  here  by  writ  of  error,  to  assign 
error  on  an  order  of  court  made  after  final  judgment. 
Polk  V.  Butterfield,  9  Colo.  325. 

The  only  other  point  relied  upon  for  a  reversal  is  that 
the  superior  court  is  no  court,  and  had  no  jurisdiction  as 
such  to  pass  judgment  in  the  case.  To  support  this  pix)p- 
osition  it  is  claimed  that  the  act  of  the  legislature  ap- 
proved February  10,  1883,  under  and  by  virtue  of  which 
the  superior  court  was  organized,  is  nugatory.  The  ob- 
jection made  to  such  act  is  not  to  the  mode  of  its  pas- 
sage, nor  to  subject-matter  apparent  on  the  face  thereof; 
but  because,  as  it  is  claimed,  the  legislature  which  en- 
acted it  was  not  a  legal  or  constitutional  body.  In  the 
case  of  People  v.  Supervisors,  8  N.  Y.  317,  it  is  said  that, 
in  order  to  take  advantage  of  an  objection  of  this  kind, 
it  should  be  set  forth  in  the  pleadings,  so  as  to  afford  the 
adverse  party  an  opportunity  of  controverting  the  same. 
But,  however  this  may  be,  there  is  another  matter  which 
is  fatal  to  the  claim  here  made.  Article  6,  section  10,  of 
the  state  constitution,  referring  to  the  legislature,  pro- 
vides that  each  house  **  shall  judge  of  the  election  and 
qualification  of  its  members."  The  power  thus  vested 
and  conferred  is  exclusive.  The  courts  cannot  interfere 
with  its  exercise,  or  review  the  decision  of  either  house, 
acting  under  and  in  pursuance  of  said  power.  Such  de- 
cision is  conclusive.     People  v.  Mahaney.  13  Mich.  481; 


'  , 


1888.]  Hughes  v.  Felton.  491 

State  V.  Gilmore,  20  Kan.  651;  Cooley,  Const.  Lim.  133, 
624.  To  maintain  their  main  proposition  that  the  su- 
perior court  is  not  a  court,  counsel  for  plaintiff  in  error 
assume,  as  a  basis  for  their  argument,  that  the  legisla- 
tive apportionment  act  of  1881  is  unconstitutional.  By 
an  oversight  or  omission  of  the  legislature  this  appor- 
tionment act  contains  no  provision  whereby  the  electors 
of  Dolores  county  might  have  a  voice  in  the  election  of 
senators  and  representatives;  and  for  this  reason  it  is 
that  said  act  is  claimed  to  be  in  contravention  of  the  con- 
stitution. Then  counsel  say,  and  perhaps  it  is  a  fair  and 
legitimate  presumption,  that  all  of  the  members  of  the 
legislative  assembly  of  1883,  except  the  senators  who  held 
over,  were  cliosen  under  that  act,  or  from  districts  as 
constituted  by  that  act,  at  the  general  election  held  in 
1882.  The  conclusion  is  then  drawn  that  the  members 
of  the  legislature,  thus  elected,  were  not  legally  elected; 
and  also  the  further  conclusion  that  the  legislative  as- 
sembly of  1883,  composed  of  a  senate,  one-half  of  whose 
members  were  so  elected,  and  of  a  house,  of  which  all 
the  members  were  so  elected,  was  an  illegal  and  uncon- 
stitutional body;  and  that,  as  a  consequence,  no  act 
passed  by  it  could  become  a  valid  law.  The  statute 
under  which  the  superior  court  of  the  city  of  Denver  was 
organized  is  one  of  the  measures  of  that  legislature.  This 
is  the  process  of  reasoning  advanced  by  counsel  in  sup- 
port of  the  assignment  of  error  under  consideration. 
Prom  what  has  already  been  said  it  is  plain  to  be  seen 
that  a  determination  of  the  main  proposition  contended 
for  involves  a  decision  of  questions  which  this  court  has 
no  authority  to  decide,  and  which  it  is  prohibited  from 
deciding  by  an  express  provision  of  the  constitution  lodg- 
ing such  power  elsewhere.  The  members  of  the  legisla- 
ture thus  assailed  met  at  the  time  and  place  provided 
therefor  by  law,  and  then  and  there  organized  the  two 
houses  in  the  manner  required  by  law.  In  doing  this, 
each  house  necessarily  judged  of  the  election  and  qualifi- 
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cation  of  its  members.  The  two  houses  thus  organized 
recognized  each  other  as  a  component  part  of  the  legisla- 
ture of  the  state,  and  they  received  full  recognition,  as 
such,  by  the  executive  branch  of  the  government.  They 
chose  two  persons  to  represent  the  state  of  Colorado  in 
the  senate  of  the  United  States,  who  were  afterwards  ad- 
mitted to  scats  as  members  of  that  distinguished  body; 
and  in  all  other  respects  the  said  assembly  acted  and  was 
recognized  as  tlie  legislature  of  the  state.  It  is  a  gen- 
eral, if  not  universal,  rule,  that  courts,  in  determining  the 
vahdity  or  invalidity  of  a  legislative  act,  do  not,  for  the 
purpose  of  impeaching  such  act,  permit  of  or  consider 
evidence  outside  of  the  act  itself,  the  enrolled  bill,  and 
the  journals  of  the  two  Ijouses.  Division  of  Howard  Co., 
15  Kan.  195,  and  cases  there  cited.  For  these  reasons 
the  proposition  advanced  is  not  tenable.  Whether  the 
apportionment  act  referred  to  infringes  upon  the  consti- 
tution or  not  is  a  question  not  properly  before  us.     The 

judgment  should  be  affirmed. 

Affirmed. 
Rising  and  Stallcup,  CO.,  concur. 

Per  Curiam.  For  the  reasons-assigned  in  the  forego- 
ing opinion  the  judgment  is  affirmed. 

ON  REHEARING. 

Per  Curiam.  If,  notwithstanding  the  contrary  decla- 
ration of  the  opinion,  we  assume  that  the  constitution- 
ality of  the  apportionment  act  mentioned  is  fairly  before 
us,  the  conclusion  arrived  at  by  the  commission  is  not 
avoided.  This  assumption  simply  transforms  the  inquiry, 
as  to  the  title  by  which  certain  members  of  the  fourth 
general  assembly  held  their  seats,  into  an  attempt  to 
question  the  legal  status  of  that  body  as  a  whole.  The 
views  upon  this  subject  urged  by  counsel  for  plaintiff  in 
error  cannot  be  adopted  for  the  following  among  other 
reasons:    The  fourth  general  assembly,  including  the 
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thirteen  senators  who  held  over,  met  and  organized  in 
the  manner  provided  by  law/  It  was  fully  recognized 
without  comment  or  question  by  the  executive  depart- 
ment of  the  government.  It  \C'as  the  only  body  then  in 
existence,  or  that  has  ever  existed,  professing  to  be  the 
fourth  general  assembly.  It  performed  the  usual  legis- 
lative duties,  finally  adjourned,  and  now,  after  the  lapse 
of  four  and  a  half  years,  its  legal  existence  is  indirect^ 
and  for  the  first  time  challenged.  We  are  not  advised 
by  the  record  as  to  even  the  possible  influence  the  inad- 
vertence of  the  legislature  of  1881,  in  omitting  Dolores 
county  from  the  apportionment  biU,  may  have  had  upon 
the  membership  of  the  succeeding  legislature,  the  said 
fourth  general  assembly.  It  may  be  true,  for  aught  we 
know,  that  the  electors  of  Dolores  county  could  have  had 
no  voice  in  the  election  of  more  than  one  state  senator 
and  one  representative.  If  so,  we  are  aware  of  no  prin- 
ciple of  constitutional  construction  that  would  justify  us 
at  the  present  time,  and  under  the  existing  circum- 
stances, in  declaring  the  entire  fourth  general  assembly, 
composed  of  seventy -six  members,  a  body  of  usurpers, 
acting  wholly  without  any  legal  right  or  authority  in  the 
premises.  Conceding,  therefore,  for  the  sake  of  the  argu- 
ment, that,  in  so  far  as  the  apportionment  act  of  1881 
failed  to  expressly  recognize  the  rights  of  Dolores  county 
to  representation,  it  was  unconstitutional,  in  our  judg- 
ment it  does  not  follow  that  the  legislation  of  1883  should 
be  declared  a  nullity  on  the  ground  that  the  entire  act 
was  void,  and  the  body  elected  in  pursuance  of  its  pro- 
visions illegal.     The  rehearing  is  denied. 

Rehearing  denied. 
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Barth  v.  Deuel. 

1.  Where  it  was  the  intention  of  both  grantor  and  grantee  that  the 

conveyance  should  be  of  land  on  which  stood  a  building,  and  that 
was  the  main  inducement  to  the  purchase,  but  by  mutual  mistake 
as  to  its  location  the  conveyance  did  not  include  it,  the  grantee  is 
entitled  to  a  rescission,  and  where  at  the  time  of  the  contract  she 
was  paying  rent  for  the  building  to  the  grantor,  who  received  it  as 
owner,  she  was  entitled  to  assume  that  he  was  such  owner  and  to 
act  accordingly. 

2.  Though  a  trust-deed  given  by  the  grantee  to  secure  the  unpaid  pur- 

chase money  cannot  be  directly  annulled  in  a  suit  for  rescission  to 
which  the  trustee  is  not  a  party,  yet  that  result,  and  record  evi- 
dence thereof,  are  properly  effected  by  a  decree  canceliug  the 
indebtedness,  in  view  of  the  policy  of  legislatioB  in  this  state  (Gen. 
Stat.  §  234),  to  make  record  evidence  of  the  payment  of  a  debt 
equivalent  to  a  release  of  a  security  executed  according  to  the  for- 
malities for  conveyances. 
8.  A  decree  denying  a  rescission  and  recovery  of  the  amount  paid,  and 
enjoining  the  collection  of  the  unpaid  balance,  and  canceling  the 
notes  therefor  and  the  trust-deed,  is  improper,  so  far  as  it  attempts 
to  make  a  new  contract  and  decree  specific  performance  thereof. 

4.  In  such  case  the  judgment  should  be  reversed  and  remanded,  with 

directions  that,  on  proof  that  the  deed  tendered  in  rescission  by 
plaintiff  to  defendant  conveys  free  from  incumbrance  by  plaintiff, 
except  the  trust-deed  given  to  secure  the  price,  a  decree  be  entered 
for  rescission  and  for  the  recovery  of  the  anjount  paid,  and  the 
cancellation  of  the  notes  for  the  price  and  the  trust-deed  securins 
the  same. 

5.  By  filing  an  answer  and  going  to  trial  on  the  merits,  after  the  over- 

ruling of  a  demurrer  to  the  complaint,  defendant  waives  the  objec- 
tions of  defect  of  parties  defendant  and  that  the  Complaint  is 
ambiguous,  unintelligible  and  uncertain. 

Appeal  from  Superior  Court  of  Denver. 

On  the  29th  day  of  April,  1882,  the  defendant,  William 
Barth,  conveyed,  by  special  warranty  deed,  certain  prem- 
ises to  the  plaintiff,  Sarah  J.  Deuel.  In  consideration  of 
such  conveyance  the  plaintiff  paid  to  defendant  $1,500 
cash  down,  and  gave  him  fifteen  promissory  notes  for 
$200  each,  with  interest  at  one  per  cent,  per  month,  and 
made  a  trust-deed  on  the  premises  to  secure  said  notes. 
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Before  the  commencement  of  this  action  plaintiff  paid 
five  of  said  notes  and  interest,  amounting  to  the  sum  of 
$1,030.  She  brings  this  action  to  recover  'back  the  said 
sum  of  $2,530  so  paid  to  defendant,  and  interest  thereon, 
and  prays  that  said  deed  from  the  defendant  to  her,  and 
the  notes  from  her  to  the  plaintiff  remaining  unpaid, 
may  be  rescinded,  set  aside,  and  canceled,  and  for  gen- 
eral relief.  It  appears  from  the  evidence  that  in  April, 
1882,  plaintiff  was  occupying  a  two-story  brick  building, 
standing  on  lots  4  and  5,  in  block  241,  in  West  Denver, 
and  was  paying  rent  therefor  to  defendant;  that,  wish- 
ing to  buy  the  premises  so  occupied  by  her,  the  plaintiff 
went  to  the  defendant  to  negotiate  for  the  purchase  of  the 
same;  that  in  making  such  negotiations  the  plaintiff  and 
the  defendant  each  believed,  and  acted  upon  such  belief, 
that  the  building  so  occupied  by  the  plaintiff  stood  wholly 
on  the  easterly  twenty- two  feet  of  said  lots  4  and  5;  that 
with  this  mutual  understanding  and  belief  the  plaintiff 
purchased,  and  the  defendant  sold  to  her,  the  easterly 
twenty-two  feet  of  said  lots  4  and  5,  except  the  parts  cut 
off  by  the  piling  of  Cherry  creek  and  by  the  widening  of 
Blake  street,  and  defendant  conveyed  said  premises  to 
plaintiff  by  his  special  warranty  deed  April  20, 1882;  that 
a  few  months  after  tha  making  of  said  conveyance  the 
plaintiff  ascertained  that  but  a  small  portion  of  said 
building  was  on  the  premises  so  convey^ed  to  her;  that 
she  immediately  notified  defendant  of  this  fact,  and  re- 
quested him  to  pay  back  to  her  the  sum  of  $2,530  which 
she  had  paid  to  him  on  account  of  the  purchase  of  said 
premises,  and  offered  to  reconvey  said  premises  to  the 
defendant,  which  request  defendant  refused;  that  at 
the  time  plaintiff  was  negotiating  with  defendant  for  the 
premises  so  occupied  by  her,  her  knowledge  of  the  facts 
relating  to  the  location  of  said  building  was  equal  to  the 
knowledge  that  defendant  had  of  the  same  facts,  and 
that  her  means  of  obtaining  information  in  relation 
thereto  were  f uUy  equal  to  the  facilities  of  the  defendant 
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for  gaining  such  information.  On  the  26th  day  of  Feb- 
ruary, 1883,  James  J.  Connelly,  as  the  attorney  in  fact 
of  the  plaintiff,  made,  executed  and  tendered  to  the  de- 
fendant a  quitclaim  deed  to  the  premises  conveyed  by 
the  defendant  to  the  plaintiff  on  the  29th  day  of  April, 
1882.  Proof  of  said  deed  and  tender  thereof  to  defend- 
ant was  rejected  by  the  court,  because  the  power  of  at- 
torney to  Connelly  had  not  been  recorded  and  was  not 
produced  in  court.  After  the  evidence  was  in,  and  at 
the  close  of  the  argument  of  counsel  for  defendant,  the 
plaintiff  offered,  and  the  court  received  in  evidence,  an 
instrument  in  writing,  executed  by  the  plaintiff,  by 
which  she  duly  and  fully  ratified  and  confirmed  the  acts 
of  the  said  Connelly  in  executing  said  deed  to  defendant, 
and  declared  said  deed  to  be  her  voluntary  act  and  deed 
for  the  uses  and  purposes  therein  set  forth,  which  instru- 
ment was  duly  acknowledged  and  was  attached  to  the 
deed  to  defendant  which  it  ratified,  which  deed  was  then 
received  in  evidence.  The  defendant  by  his  pleadings  and 
proof  tendered  to  the  plaintiff  a  deed  to  an  additional 
twenty-two  feet  of  said  lot  4.  The  effect  of  this  deed,  as 
a  conveyance  of  the  land  upon  which  the  building  stood, 
as  well  as  the  effect  of  the  first  deed  for  the  same  pur- 
pose, is  shown  by  an  agreed  statement  of  facts  which 
was  adopted  by  the  parties  as  an  amendment  to  their 
pleadings,  which  statement  is  as  follows:  **The  deed 
from  defendant  to  plaintiff,  of  April  29,  1882,  conveying 
to  her  the  easterly  twenty-two  feet  of  lots  4  and  6,  in 
block  241,  west  division  of  the  city  of  Denver,  conveyed 
to  her  only  a  strip  of  land  six  feet  wide  in  lot  4,  the  residue 
being  cut  off  by  the  piling  of  Cherry  creek,  and  only 
four  feet  wide  of  lot  5,  the  residue  of  said  strip  being  cut 
off  by  the  piling  of  Cherry  creek,  as  mentioned  in  said 
deed.  The  building  spoken  of  in  the  pleadings,  which 
plaintiff  occupied  at  the  time  of  her  purchase,  is  a  two- 
story  brick,  and  stands  —  one  wall  of  it  —  about  three 
feet  upon  the  easterly  twenty-two  feet  of  said  lots  4  and 
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5,  as  conveyed  by  defendant  to  her,  and  the  remaining 
portion  of  said  building  on  the  second  strip  of  twenty- 
two  feet  of  said  lots  4  and  5  of  said  block,  and  the  build- 
ing extends  back  on  said  lot  5  twelve  feet  six  inches. 
That  the  deed  now  tendered  by  defendant  of  a  second 
strip  of  twenty-two  feet  of  said  lot  4,  adjoining  the 
easterly  strip  of  twenty- two  feet  described  in  his  first 
deed,  conveys  to  plaintiflf  the  whole  of  the  front  part  of 
said  building,  but  leaves  a  portion  of  said  brick  building, 
twelve  feet  six  inches  of  the  rear  part  thereof,  standing 
upon  lot  5,  of  which  she  has  no  title.  By  the  original 
purchase  plaintiff  got  a  portion  of  said  brick  building 
three  feet  in  width  only,  on  the  twenty- two  feet  de- 
scribed in  her  deed,  so  far  as  the  same  stood  on  said  lot 
4.  By  the  new  deed  now  tendered  by  defendant  she  gets 
the  whole  front  of  the  building;  but  twelve  feet  and  a 
half  of  the  rear  end  of  said  two -story  brick  building 
stands  on  lot  5,  which  is  not  conveyed  to  her  by  the  deed 
tendered;  said  brick  building  is  twenty-one  feet  five 
inches  wide."  The  decree  of  the  court  denied  the  prayer 
of  the  plaintiff  for  the  rescission  of  the  contract  of  sale 
and  conveyance  of  April  29,  1882,  and  for  the  recovery 
against  defendant  of  the  money  by  plaintiff  paid  to  de- 
fendant in  pursuance  of  said  sale  and  conveyance;  per- 
petually enjoined  defendant  from  collecting,  by  suit  or 
otherwise,  the  said  promissory  notes'  of  the  plaintiff  to 
defendant,  or  either  of  them,  then  remaining  unpaid, 
and  the  said  notes  having  been  produced  in  court  by  the 
defendant,  the  court  ordered  them  to  be  canceled,  and 
the  plaintiff  to  be  discharged  from  any  liability  thereon. 
The  court  further  ordered  and  adjudged  that  the  trust- 
deied  made  to  secure  said  notes  be  released  and  discharged 
and  the  plaintiff  be  fully  reinvested  with  the  title  to- 
the  premises  in  said  trust-deed  described.  The  court 
further  ordered  and  adjudged  that  plaintiff  might  accept 

the  deed  tendered  by  defendant,  in  which  he  conveys  to 
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the  plaintiff  an  additional  portion  of  lot  4.    The  defend- 
ant appealed. 

Messrs.  Harmon  and  Cover,  for  appellant. 

Mr.  J.  P.  Brockway,  for  appellee. 

EisiNG,  C.  The  defendant  demurred  to  the  complaint 
on  the  grounds  —  Firsts  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action;  second,  for  defect 
of  parties  defendant;  and  thirds  that  it  was  ambiguous, 
unintelligible  and  uncertain.  Upon  the  overruling  of 
the  demurrer  defendant  filed  his  answer  and  went  to  trial 
on  the  merits.  By  filing  an  answer  and  going  to  trial 
upon  the  merits  defendant  waived  the  second  and  thiixi 
grounds  of  demurrer,  and  the  first  ground  is  not  veWed. 
upon  in  the  argument  of  counsel.  All  the  other  assign- 
ments of  error  may  be  considered  under  the  general  as- 
signment that  the  judgment  or  decree  of  the  court  is 
contrary  to  law  and  the  evidence.  The  question  pre- 
sented for  determination  is  whether  the  mutual  mis- 
take of  the  parties  with  reference  to  the  location  of  the 
building  occupied  by  the  plaintiff  at  the  time  of  the  mak- 
ing of  the  deed  by  defendant  to  her  is,  under  the  cir- 
cumstances of  this  case,  a  ground  for  relief  in  equity. 
One  of  the  circumstances  to  be  considered  is  that  the 
mistake  related  to  a  material  fact,  which  constituted  the 
only  basis  for  the  payment  by  plaintiff  to  defendant  of 
the  money  sought  to  be  recovered  back.  The  premises 
conveyed  to  plaintiff  by  defendant  were  materially  dif- 
ferent from  the  premises  the  plaintiff  intended  to  pur- 
chase and  from  the  premises  defendant  supposed  he  was 
selling  to  her.  In  Daniel  v.  Mitchell,  1  Story,  172-190: 
''  Nothing  is  more  clear  in  equity  than  the  doctrine  that 
a  bargain  founded  in  a  mutual  mistake  of  the  facts,  con- 
stituting the  very  basis  or  essence  of  the  contract,  or 
founded  upon  the  representations  of  the  sellers,  material 
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to  the  bargain,  and  constituting  the  essence  thereof,  al- 
though made  by  innocent  mistake,  will  avoid  it."  In 
Marvin  v,  Bennett^  8  Paige,  312-321,  it  is  held  that  equity 
will  give  relief  in  cases  of  mutual  mistake,  "  where  the 
subject-matter  of  the  sale  and  purchase  is  so  materially 
variant  from  what  the  parties  supposed  it  to  be  that  the 
substantial  object  of  the  sale  and  purchase  entirely  fails. " 
By  reason  of  the  failure  of  the  defendant  to  convey,  not 
only  almost  the  entire  building  intended  to  be  conveyed, 
but  also  a  failure  to  convey  anything  of  material  value 
to  the  plaintiff,  there  is  a  failure  of  the  basis  of  the  con- 
tract between  the  parties,  without  their  assent,  and  to 
enforce  such  an  agreement  is  inequitable.  Miles  v.  Stev- 
ensy  3  Pa.  St.  21-37.  Equitable  relief  will  be  granted  in 
cases  of  mistake  when  the  fact  concerning  which  the 
mistake  is  made  is  material  to  the  transaction,  affecting 
its  substance  and  not  merely  its  incidents,  and  the  mis- 
take itself  is  so  impoj'tant  that  it  determines  the  conduct 
of  the  mistaken  parties.  2  Pom.  Eq.  Jur.  §  856.  Counsel 
for  appellant  contend  that  under  the  evidence  in  this  case 
the  plaintiff  is  not  entitled  to  the  relief  she  demands,  by 
reason  of  the  application  of  the  following  claimed  legal 
principles,  as  stated  in  the  argument  for  appellant:  First. 
Where  the  means  of  information  are  alike  open  to  both 
parties,  and  when  each  is  presumed  to  exercise  his  own 
judgment  in  regard  to  extrinsic  matters,  equity  will  not 
relieve.  Second,  When  the  facts  are  unknown  to  both 
parties,  or  when  each  has  equal  and  adequate  means  of 
information,  in  such  cases,  if  the  party  has  acted  with 
good  faith,  equity  will  not  interfere.  Third,  When  each 
party  is  equally  innocent,  and  there  is  no  concealment  of 
facts,  mistake  or  ignorance  is  no  foundation  for  equitable 
interference.  The  case  of  Crowder  v,  Langdon,  3  Ired. 
Eq.  476,  is  cited  in  support  of  the  foregoing  propositions. 
Ah  examination  of  that  case  will  show  that  but  little 
weight  should  be  given  to  the  case  as  an  authority  in 
support  of  the  propositions  contained  in  the  head-notes. 


500  Barth  v.  Deuel.  [April  T., 

It  appears  that  one  of  three  partners  in  the  mercantile 
business  negotiated  with  another  partner  for  the  purchase 
of  that  partner's  interest  in  the  partnership;  that  during 
said  negotiation  the  partner  having  the  Interest  for  sale 
produced  the  books  of  the  firm,  and  also  a  paper  called 
the  **blue  paper,"  purporting  to  be  a  statement  of  the 
assets  and  liabilities  of  the  firm,  the  figures  of  which 
statement  were  taken  from  the  firm  books,  and  that  after 
adding  the  sum  of  $1,500  to. the  amount  of  the  liabilities, 
as  they  appeared  from  said  statement,  and  deducting  the 
sum  of  $600  from  the  assets  on  account  of  bad  debts, 
which  addition  and  deduction  were  made  at  the  instance 
of  the  disinterested  partner,  the  statement,  as  so  changed, 
was  taken  as  the  basis  of  the  contract  of  sale  and  pur- 
chase made  by  the  parties.  It  turned  out  that  the  lia- 
bilities of  the  firm  were  underestimated  in  nearly  the  sum 
of  $2,500,  and  the  purchaser  brought  an  action  to  rescind 
the  contract  and  recover  back  the  purchase  money  paid. 
The  foregoing  statement  contains  all  the  facts  relating  to 
a  mistake  in  the  case,  and  shows  that  there  was  no  ques- 
tion of  mistake  to  which  the  principles  announced  could 
be  applied.  Mistake  is  not  ground  for  relief,  unless  the 
mistake  is  acted  upon  and  forms  the  basis  of  the  contract, 
and  when  it  is  not  acted  upon  the  principles  announced 
have  no  application,  as  is  shown  by  the  case  cited,  from 
which  we  quote:  **If,  however,  we  were  satisfied  that 
the  plaintiff  acted  upon  the  statement  contained  in  the 
blue  paper  as  the  known  and  declared  basis  on  which  he 
contracted,  we  should  be  inclined  to  grant  him  relief." 
The  case  of  Orymes  v,  Sanders,  93  U.  S.  55,  cited  by 
counsel,  turned  upon  the  fact  that  the  mistake  with  ref- 
erence to  the  location  of  the  shaft  had  not  animated  and 
controlled  the  conduct  of  the  party  complaining,  as  ap- 
pear from  the  following  statement  in  the  opinion:  "  The 
subsequent  conduct  of  the  appellees  shows  that  the  mis- 
take had  no  effect  upon  their  minds  for  a  considerable 
period  after  its  discovery,  and  then  it  seems  to  have  been 
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rather  a  pretext  than  a  cause."  This  fact,  so  stated, 
brings  the  case  within  the  principle  that,  to  warrant  re- 
lief in  equity,  ''the  court  must  be  satisfied  that  but  for 
the  mistake  the  complainant  would  not  have  assumed  the 
obligation  from  which  he  seeks  to  be  relieved,"  announced 
by  the  court  in  that  case.  The  case  of  Webster  v.  Stark, 
10  Lea,  406,  cited  by  counsel  for  appellant,  was  deter- 
mined upon  a  question  of  fact  relating  to  the  intention  of 
the  parties.  It  was  found  by  the  court  that  the  contract 
of  sale  made  by  the  defendant  to  the  plaintiff  expressed 
the  intention  of  the  parties,  and  this  finding  clearly  ap- 
pears from  the  review  of  the  evidence  by  the  court  on 
pages  412  and  413  of  the  opinion,  which  review  also  shows 
that  there  was  no  mistake  as  to  the  lots  plaintiff  intended 
to  buy,  but  a  mistake  made  by  him  as  to  an  extrinsic  fact. 
The  case  of  White  v.  Williams,  48  Barb.  222,  was  also  de- 
termined upon  a  question  of  fact  as  to  the  intention  of  the 
parties.  The  mistake  in  this  case  was  not  in  relation  to 
ground  intended  to  be  purchased  and  sold,  but  in  relation 
to  an  extrinsic  fact  relating  to  ^aid  ground. 

From  this  review  of  the  cases  cited  it  will  be  seen  that 
they  have  no  application  to  the  case  at  bar.  In  the  case 
under  consideration  there  is  no  question  but  that  it  was 
the  intention  of  the  plaintiff  to  purchase  the  identical 
twenty-two  feet  of  ground  on  which  the  building  she 
occupied  stood.  The  defendant  so  understood  the  inten- 
tion of  the  plaintiff,  and  he  supposed  that  the  conveyance 
made  by  him  covered  the  premises  the  plaintiff  intended 
to  buy.  The  mutual  mistake  made  by  the  plaintiff  and 
defendant  was  in  relation  to  a  material  fact,  and  but 
for  the  fact  of  the  mistake  the  plaintiff,  certainly,  would 
not  have  entered  into  the  contract  from  which  she  seeks 
to  be  relieved,  and  it  is  but  just  to  the  defendant  to  pre- 
sume that  he  would  not  have  taken  the  plaintiff's  money 
without  intending  to  give  her  value  therefor.  It  does 
not  appear  that  there  are  intervening  rights  to  prevent 
the  parties  from  being  placed  in  the  same  position  they 


502  Barth  v.  DiSUEL.  [Ajpril  T., 

were  before  the  contract  was  made.  In  1  Story,  Eq.  Jur. 
§  1 38,  it  is  said  to  be  the  clearly  defined  and  well  estab- 
lished rule,  both  in  England  and  America,  that  under 
such  facts  as  are  established  by  the  evidence  in  this  case 
equity  will  interfere,  in  its  discretion,  in  order  to  prevent 
intolerable  injustice.  In  illustration  of  the  doctrine  that 
equity  will  relieve  in  such  cases,  the  learned  author  states 
the  following  supposed  case:  **  If  one  person  should  sell 
a  messuage  to  another,  which  was  at  the  time  swept 
away  by  a  flood,  or  destroyed  by  an  earthquake,  without 
any  knowledge  of  the  fact  by  either  party,  a  court  of 
equity  would  relieve  the  purchaser,  upon  the  ground  that 
both  parties  intended  the  purchase  and  sale  of  a  subsist- 
ing thing,  and  implied  its  existence  as  the  basis  of  their 
contract.  It  constituted,  therefore,  the  very  essence  and 
condition  of  the  obligation  of  their  contract."  1  Story, 
Eq.  Jur.  §  142.  Under  the  facts  in  this  case  we  do  not 
conceive  that  the  question  of  negligence  arises;  but,  if  it 
is  in  the  case,  the  evidence  does  not  show  such  a  state  of 
facts  as  should  prevent  the  plaintiff  from  obtaining  the 
relief  demanded.  At  the  time  of  making  the  contract  the 
plaintiff  was  paying  rent  to  the  defendant  for  the  prem- 
ises she  desired  to  purchase,  and  the  defendant  was  re- 
ceiving such  rent  as  the  owner  of  the  premises.  The 
plaintiff  had  the  right  to  assume  that  defendant  was  the 
owner  of  the  premises,  and  to  act  upon  such  assumption. 
1  Story,  Eq.  Jur.  §  140;  2  Pom.  Eq.  Jur.  §  856;  Quick  v. 
Stuyvesanty  2  Paige,  84-92.  We  therefore  conclude  that 
the  plaintiff  made  a  case  which  entitled  her  to  the  relief 
demanded. 

This  brings  us  to  the  consideration  of  the  decree  ren- 
dered, and  we  do  not  think  it  can  be  sustained.  In  so  far 
as  the  decree  attempts  to  cancel  and  annul  the  trust  deed, 
the  court,  not  having  the  trustee  before  it  as  a  party  to 
the  suit,  had  no  power  to  adjudicate  directly  in  relation 
to  that  instrument;  and  in  so  far  as  the  decree  attempts 
to.  do  equal  and  exact  justice  between  the  parties,  by  mak- 
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ing  a  new  contract  for  them  and  decreeing  its  specific  per- 
formance, it  is  erroneous.  The  fact  that  the  trustee  in 
the  trust-deed  was  not  made  a  party  to  the  suit  is  not  of 
itself  a  suflScient  cause  for  denying  to  the  plaintiff  the 
relief  demanded.  A  deed  of  trust  to  secure  an  indebted- 
ness of  the  grantor  is,  in  its  legal  sense,  a  mortgage,  and 
statutes  relating  to  the  recording  and  satisfaction  of 
naortgages  are  held  to  be  applicable  to  such  deeds  of  trust. 
2  Pom.  Eq.  Jur.  §  995.  As  an  incident  to  this  character 
of  a  trust-deed,  it  is  held  that  a  payment  or  release  of  the 
indebtedness  which  it  was  given  to  secure  operates  as  an 
extinguishment  of  the  power  of  sale,  and  in  states  where 
a  mortgage  is  considered  but  as  a  mere  hen,  a  deed  of  trust 
is  generally  considered  as  nothing  more  than  alien.  The 
court  is  authorized  to  cancel  the  indebtedness  secured  by 
the  trust-deed,  and  such  cancellation  must  operate  as  an 
extinguishment  of  the  interest  of  the  beneficiary  in  the 
premises  conveyed,  as  well  as  of  the  power  of  sale  in  the 
trustee;  and,  as  the  decree  of  the  court  may  be  made  a 
matter  of  record,  it  may  thus  be  made  a  notice  to  all  the 
world,  with  the  same  effect  as  notice  by  a  recorded  con- 
veyance, that  by  the  extinguishment  of  the  interest  of 
the  beneficiary  under  the  trust-deed  such  deed  was  ren- 
dered wholly  inoperative  as  a  conveyance.  It  is  the  policy 
of  the  legislation  in  this  state  to  make  record  evidence  of 
the  payment  of  the  debt  equivalent  to  a  release  of  the  se- 
curity executed  under  the  formalities  prescribed  by  the 
law  regulating  conveyances.  Gen.  St.  §  234.  A  decree 
of  a  court  of  competent  jurisdiction  canceling  an  indebt- 
edness secured  by  a  tnist-deed  presents  a  means  of  mak- 
ing record  evidence  of  the  fact  of  such  cancellation,  and 
the  legal  effect  of  such  cancellation  is  to  release  the  prem- 
ises from  the  incumbrance  placed  thereon.  McNair  v. 
Picottey  33  Mo.  57.  Such  decree  must  be  held  to  operate 
as  a  release  of  the  trust-deed.  While  the  judgment  can- 
not be  sustained,  we  do  not  think  it  necessary  that  a  new 
trial  should  be  had.     The  judgment  should  be  reversed 
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and  the  cause  remanded,  with  directions  that,  upon  sat- 
isfactory proof  being  made  that  the  deed  from  the  plaint- 
iff to  the  defendant  reconveying  to  him  the  premises 
conveyed  to  her  by  defendant  conveys  the  same  without 
incumbrance  placed  thereon  by  her,  other  than  said  trust- 
deed,  a  decree  be  entered  for  the  plaintiff  in  accordance 
with  the  prayer  of  her  complaint. 

Stallcup,  C,  concurs. 

De  Prance,  C.  I  concur  in  all  respects,  except  as  to 
the  propriety  and  effect  of  the  decree  directed.  I  regard 
the  trustee  as  a  necessary  party,  in  order  that  the  decree 
may  do  full  justice  to  all  the  parties, — place  them  to 
statu  quo. 

Per  Curiam.  For  the  reasons  assigned  in  the  f  oregomg 
opinion  the  judgment  is  reversed,  with  directions  to  enter 
a  decree  in  accordance  with  the  foregoing  opinion. 

/  Beversed. 

O^  REHEARINa. 

■ 

Where  the  record  in  a  suit  for  rescission  of  a  conveyance  of  realty  does 
not  warrant  a  recognition  of  a  claim  for  rents,  the  parties  will  be 
left  to  a  separate  action,  notwithstanding  the  rule  of  equity  practice 
to  adjudicate  all  questions  fairly  presented. 

Per  Curiam.  The  record  presented  does  not  warrant 
us  in  recognizing  the  claim  made  for  rents  by  ordering  an 
accounting.  As  at  present  advised,  we  have  concluded 
to  deny  the  rehearing,  and  leave  the  parties  to  a  separate 
action  in  connection  with  any  rights  they  may  claim  to 
have  that  are  not  fully  adjudicated.  Nor  do  we  consider 
that,  under  the  peculiar  facts  of  this  case,  such  concl^' 
sion  in  any  way  conflicts  with  the  recognized  practice  in 
equity  of  fully  adjudicating  all  questions  fairly  involved 
and  presented.    The  rehearing  is  denied. 

Rehearing  denied. 
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Colorado  Electric  Co.  v.  Lubbers. 

1.  Plaintiff,  a  carpenter  in  defendant's  employ,  was  sent  by  it  to  re- 

move one  of  its  electric  lamps  and  connect  the  wires  with  the  cir- 
cuit. The  evidence  showed  that  the  usual  time  for  turning  on  the 
electric  current  was  4.80  P.  M.  on  cloudy  days,  and  4.45  P.  M.  on  clear 
days.  Plaintiff  testified  that  when  he  reached  the  lamp  and  began 
work  it  was  barely  4.15  P.  M.,  and  that  the  day  was  clear;  that  he 
knew  not  ill  ng  about  electric  wires,  the  work  assigned  him  being 
outside  the  scope  of  his  employment;  that,  while  handling  the 
wires,  the  current  was  turned  on  and  he  received  a  shock,  produc- 
ing the  injuries  sued  for.  Held,  that  a  nonsuit  was  properly  re- 
fused; the  questions  of  negligence  and  contributory  negligence 
being  for  the  jury. 

2.  The  court  charged  that    plaintiff  had  a  right  to  believe  that  the 

electric  current  would  not  be  turned  on  the  wires  earlier  than 
usu£il;  and  if  they  believed  that,  on  that  day,  the  electric  current 
was  turned  on  earlier  than  usual,  and  plaintiff  was  injured  in  con- 
sequence, the  company  was  guilty  of  negligence.  Held  no  error. 
8.  Plaintiff  was  allowed  to  prove  that,  subsequent  to  the  accident,  de- 
fendant posted  notices  at  its  works  warning  all  employees  at  work 
on  its  lines  and  circuits  to  quit  such  work  at  4  o'clock,  and  not  to 
continue  the  same  without  notifying  the  officers  at  the  works. 
Held,  that  tlie  admission  of  this  evidence  was  erroneous.  , 

Appeal  from  District  Court  of  Arapahoe  County. 

Charles  Lubbers,  the  appellee,  brought  this  action 
against  the  appellant,  the  Colorado  Electric  Company,  a  ' 
corporation,  to  recover  for  personal  injuries  alleged  to 
have  been  sustained  by  him  by  reason  of  the  negligence 
of  said  company,  and  obtained  a  judgment  for  $5,500 
damages,  and  costs  of  suit,  from  which  the  appeal  herein 
was  taken.  The  answer  denies  the  allegations  of  the 
complaint  in  the  main,  and  charges  the  plaintiff  with 
contributory  negligence.  At  the  time  of  the  alleged  in- 
juries, to  wit,  in  December,  1881,  the  defendant  was  en- 
gaged in  supplying  lights  to  the  city  of  Denver  and  its 
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Inhabitants  by  means  of  an  electric  fluid,  generated  by  it 
in  said  city,  and  conveyed  from  its  works,  by  elevated 
wires,  to  lamps,  located  in  different  parts  of  the  city,  used 
as  burners.  The  plaintiff  was  in  its  employ.  The  evi- 
dence tends  to  show  that  he  hired  to  it  as  a  carpenter,  to 
assist  in  taking  care  of  its  electric- light  towel's;  that  at 
half-past  3  o'clock,  in  the  afternoon  of  December  17, 1881, 
he  was  sent  by  the  superintendent  of  the  company,  from 
its  works  in  said  city,  to  remove  one  of  these  lamps,  con- 
nect the  wires  with  the  circuit,  and  return  with  the  lamp 
to  the  works;  that  at  that  season  of  the  year  the  usual 
time  for  turning  on  the  electric  current  was  from  thirty 
to  forty-five  minutes  after  4  o'clock  of  each  day, —  the 
earlier  period  being  used  for  dark  or  cloudy  days,  and  the 
later  for  clear  days;  that  the  day  in  question  was  a  clear 
day;  that  it  was  dangerous  to  handle  the  wires  when 
charged  with  electricity;  that  the  plaintiff  was  inexperi- 
enced in  the  work  he  was  so  ordered  to  do  on  that  occa- 
sion, and  that  it  was  outside  of  the  duties  of  his  employ- 
ment; that  he  was  sent,  from  the  works  to  the  lamp,  on 
foot,  and  the  distance,  as  variously  estimated  by  the  wit- 
nesses, was  from  one  and  a  fourth  to  two  miles;  that, 
with 'ordinary  speed,  from  thirty-five  to  fifty  minutes 
were  required  or  would  be  consumed  in  going  on  foot 
from  the  works  to  the  lamp,  removing  it  from  its  place, 
and  connecting  the  wires;  that  he  proceeded  at  a  ''good 
gait,  pretty  fast,"  and  was  not  delayed  on  the  way,  or  in 
the  performance  of  the  work;  that  before  starting  on  such 
errand  the  superintendent  informed  him  that  he  would 
have  time  to  do  it  before  the  electric  current  was  turned 
on;  that  after  taking  down  the  lamp,  and  while  engaged 
in  connecting  the  wires,  the  electric  current  was  turned 
on,  and  he  was  thereby  shocked,  and  fell  to  the  ground 
or  pavement  beneath,  a  distance  of  about  twelve  feet; 
that  by  means  of  the  shock  and  fall  he  received  serious 
and  permanent  injuries;  that  he  was  furnished  with  no 
tools  or  implements  with  which  to  do  this  work,  and  was 
given  no  instructions  as  to  the  manner  of  performing  it; 
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that  he  knew  at  the  time  that  it  was  dangerous  to  handle 
the  wires  when  charged  with  electricity;  that  he  did  not 
then  know  what  a  **  jumper  "  was, —  a  piece  of  wire  used 
to  cut  off  the  electric  current  between  two  points  on  a 
circuit, —  and  had  no  knowledge  of  its  use;  that  he  used 
his  hands  to  connect  the  wires,  and  while  doing  so  the 
accident  occurred;  that  he  had  no  time-piece  with  him, 
and  had  made  no  observation  as  to  the  time  of  day,  other 
than  when  he  left  the  works,  and  that  it  was  then  half- 
past  3  o'clock  in  the  afternoon;  that  the  electric  current 
was  turned  on  earlier  that  afternoon  than  usual,  and 
nearer  to  a  quarter  after  than  to  half-past  4  o'clock,  and 
that  this  accident  occurred  between  such  periods;  that 
the  effect  of  charging  the  wires  of  a  circuit  with  electric- 
ity from  the  works  was  instantaneous  throughout  the 
circuit;  and  that  when  he  took  hold  of  the  wires  there- 
tofore used  to  convey  the  fluid  to  the  lamp  which  he  had 
just  removed,  to  connect  such  wires  with  the  circuit,  he 
was  of  the  impression  that  the  current  would  not  be 
turned  on  before  the  usual  time, —  a  quarter  to  5  o'clock 
on  a  clear  day, —  and  was  satisfied  that  that  time  had  not 
then  arrived.  The  defendant  introduced  no  testimony, 
but  at  the  close  of  the  plaintiff's  evidence  moved  for  a 
nonsuit,  for  two  reasons:  (1)  that  no  negligence  of  the 
company  had  been  proven;  and  (2)  that  the  evidence 
showed  contributory  negligence  on  the  part  of  the  plaint- 
iff. This  motion  was  denied.  After  verdict  the  defend- 
ant moved  for  a  new  trial,  and  such  motion  was  also 
denied.  Exceptions  were  duly  preserved  by  the  defend- 
ant to  the  rulings  upon  said  motions,  and  to  the  admis- 
sion of  certain  testimony,  as  well  as  to  certain  instructions 
given  by  the  court  to  the  jury.  The  only  instruction 
which  is  questioned  in  the  argument  of  counsel  is  as  fol- 
lows: **The  plaintiff  had  a  right  to  believe  and  expect 
that  on  the  day  in  question  the  electric  current  would  not 
be  turned  on  to  the  wires  earlier  than  usual;- and  if  you 
believe  from  the  evidence  that  on  that  day  the  electric 
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current  was  turned  on  to  the  wires  earlier  than  usual, 
and  the  plaintiff  was  injured  in  consequence  thereof, 
ttien  the  company  was  guilty  of  negligence,  and  the 
plaintiff  is  entitled  to  recover." 

Mr.  E.  0.  WoLCOTT,  for  appellant. 

Mr.  Wm.  B.  Mills,  for  appellee. 

De  France,  C.  We  are  of  the  opinion  that  no  error 
was  committed  by  the  court  in  overruhng  the  motion  for 
a  nonsuit,  or  in  giving  the  instruction  complained  of. 
The  questions  of  negligence,  and  of  contributory  negli- 
gence, were  questions  of  fact  to  be  determined  by  the 
jury  from  the  evidence  in  the  case;  and  the  instruction 
in  question,  when  taken  in  connection  with  the  testi- 
mony and  the  other  instructions  given,  contains  no  error. 
The  plaintiff  was  allowed  to  prove  by  the  witness  Greagan, 
over  the  objection  of  the  defendant,  that,  subsequent  to 
the  accident  complained  of,  the  defendant  put  up  certain 
hand-bills  or  placards  at  its  works,  warning  all  the  em- 
ployees engaged  at  work  on  its  lines  or  circuits  to  quit 
such  work  at  4  o'clock,  and  to  not  continue  the  same 
without  first  notifying  the  officers  at  the  works  thereof. 
This  was  error,  and  we  cannot  say  that  the  defendant 
was  not  prejudiced  thereby.  The  liability  of  the  defend- 
ant must  be  determined  from  what  took  place  before  and 
at  the  time  of  the  accident.  What  it  did  afterwards,  in 
the  way  of  precaution,  to  avoid  future  accidents,  should 
not  be  construed  into  an  admission  by  it  of  a  previous 
neglect  of  duty.  Morse  v.  Railway  Co,  30  Minn.  465, 
and  cases  there  cited.  For  this  error  the  judgment  must 
be  revei*sed. 

Stallcup  and  Rising,  CO.,  concur. 

Per  Curiam.  For  the  reasons  assigped  in  the  forego- 
ing opinionthe  judgment  of  the  court  below  is  reversed. 

Beversed. 
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Denver  Fire-Brick  Co.  v.  Platt. 

Where,  in  an  action  for  services  as  foreman  in  a 'brick-yard,  defendant 
counter-claimed  for  damages  caused  bj  unskilfulness  of  plaintiff, 
which  plaintiff  alleged  was  in  work  which  he  was  not  hired  to  per- 
form, and  only  one  witness  testified  in  support  of  the  counter- 
claim, and  his  testimony  was  denied  by  plaintiff,  a  finding  for 
plaintiff  cannot  be  disturbed. 

Appeal  from  Superior  Court  of  Denver. 

Action  by  Samuel  Platt  against  the  Denver  Fire-Brick 
Company.  Judgment  for  plaintiflF,  and  defendant  ap- 
peals. 

Messrs.  Decker  and  Tonley,  for  appellant. 

Messrs.  Sullivan  and  May,  for  appellee. 

De  France,  C.  The  appellee,  Platt,  brought  this 
action  against  the  appellant,  the  Denver  Fire-Brick  Com- 
pany, a  corporation,  to  recover  a  balance  of  $1,083.33 
alleged  to  be  due  to  him  from  said  company  for  work  and 
labor  done  for  it  by  him  as  foreman  in  its  brick- yard. 
The  defendant  alleged  by  way  of  counter-claim  that  it 
had  employed  the  plaintiff  in  and  about  its  business  as  a 
skilled  workman,  upon  his  representations  that  he  was 
such;  that  these  representations  were  not  true,  and  that 
by  I'eason  of  his  fault  and  unskilfulness  it  had  sustained 
damages  in  an  amount  larger  than  that  sued  for  by  the 
plaintiff.  The  plaintiff  denied  these  allegations  of  the 
defendant,  and  a  trial  was  had  to  the  court  upon  the  issues 
joined,  a  jury  having  been  waived,  and  resulted  in  a 
finding  and  judgment  for  the  plaintiff  in  the  sum  of 
$973.«50.  From  this  judgment  the  defendant  has  appealed 
to  this  court.  But  two  errors  are  assigned:  First.  That 
the  finding  of  the  court  is  manifestly  against  the  evi- 
dence. Second.  That  the  judgment  of  the  court  is  man- 
ifestly  against   the   evidence.      The  employment  and 
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service  alleged  in  the  complaint  were  admitted,  and  there 
was  but  little,  if  any,  dispute  in  the  testimony  as  to  the 
other  allegation^  of  said  complaint.  The  main  contest 
was  over  the  matter  presented  by  the  counterclaim.  As 
to  this  the  evidence  was  conflicting,  but  we  cannot  say 
that  the  finding  was  manifestly  against  its  weight*  Mur- 
phy V.  Cunningham^  1  Colo.  467;  Matthetvs  v.  Olines,  id. 
472;  Barker  v.  Hawley,  4  Colo.  316.  The  loss  claimed  to 
have  been  sustained  by  the  defendant  by  reason  of  the 
plaintiff's  fault  and  unskilf ulness  was,  as  alleged  in  the 
counter-claim,  wholly  due  to  a  defect  in  certain  moulds  in 
which  retorts  were  made.  It  is  alleged  that  the  plaintiff 
superintended  the  making  of  said  moulds,  and  that  this 
constituted  a  part  of  the  work  which  he  had  been  em- 
ployed by  the  defendant  to  do,  as  a  skilled  workman. 
The  plaintiff  denied  that  the  making  or  superintending 
the  making /)f  moulds  was  mentioned  in  the  contract  of 
employment,  or  included  in  the  work  which  he  was  hired 
to  perform.  Upon  this  point,  that  is,  as  to  what  the 
contract  of  employment  was  in  this  particular,  but  one 
witness  testified  in  support  of  the  counter-claim,  and  his 
testimony  was  denied  by  that  of  the  plaintiff.  The  bur- 
den was  upon  the  defendant  to  show  this  fact,  as  well  as 
the  other  facts  necessary  to  be  proven,  in  order  to  make 
out  the  counter-claim.  It  was  the  province  of  the  court 
below,  acting  in  the  capacity  of  a  jury,  to  judge  of  the 
credibility  of  the  witnesses.  It  has  found  for  the  plaint- 
iff, and  its  finding  must  be  allowed  to  stand.  The  judg- 
ment should  be  affirmed. 

Stallcup  and  Rising,  CC,  concur. 

Per  Curiam.     For  the  reasons  assigned  in  the  forego- 
ing opinion  the  judgment  of  the  court  below  is  affirmed. 

Affirmed. 
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Thomas  v.  Colorado  Nat.  Bank. 

1.  Under  the  Code  of  Civil  Procedure,  1883.  section  39,  providing  that 

a  Rummons  shall  be  served  by  the  sheriff  of  the  county  where  de- 
fendant is  found,  or  by  his  deputy,  and  that  it  shall  be  returned, 
with  the  certificate  of  the  officer  of  the  service,  to  the  office  from 
which  it  issued;  and  section  47,  providing  that  such  certificate 
shall  be  proof  of  service, —  a  return  dated  at  the  office  of  the  sher- 
iff of  the  county  of  defendant's  residence,  stating  that  the  sum- 
mons was  served  personally  by  delivering  a  copy  to  defendant,  and 
signed  by  the  sheriff,  by  his  deputy,  is  sufficient. 

2,  Under  the  Code  of  Civil  Procedure,  1883,  which,  after  providibg  for 

the  place  of  bringing  actions,  not  mentioning  notes,  provides,  in 
section  28,  that  in  all  other  cases  the  action  shall  be  tried  in  the 
county  in  which  either  plaintiff  or  defendant  resides,  and  that  ac- 
tions on  notes  may  be  tried  in  the  county  where  made  payable,  an 
action  on  a  note  may  be  brought  in  the  county  of  plaintiff's  resi- 
dence, though  defendant  resides,  and  the  note  is  made  payable, 
in  another ;  and  defendant,  having  elected  to  stand  on  his  assertion 
that  the  court  is  without  jurisdiction,  is  in  default,  and  judgment 
may  be  entered  against  him. 

Appeal  f rain  Arapahoe  County  Court. 

This  was  an  action  by  the  appellee,  Colorado  National 
Bank,  resident  of  Arapahoe  county,  against  the  appellant, 
Theodore  H.  Thomas,  resident  of  Gunnison  county,  upon 
a  promissory  note  made  and  delivered  at  Gunnison,  April 
18,  1884,  whereby  the  appellant,  for  value  received,  prom- 
ised to  pay  to  the  order  of  Struby,  Estabrook  &  Co. ,  in 
ninety  days  thereafter,  at  the  Iron  National  Bank,  in 
Gunnison,  the  sum  of  $500,  with  interest  from  date  at 
the  rate  of  twelve  per  cent,  per  annum,  and  ten  per  cent, 
as  attorneys'  f des,  if  suit  should  be  instituted  thereon ; 
which  note  had  been  duly  indorsed  to  the  appellee.  The 
complaint  was  filed  in  the  said  county  court  of  Arapahoe 
county,  July  30,  1884,  and  summons  then  issued.  The 
return  thereon  was  as  follows: 
^^  State  of  Colorado^  Gunnison  County  —  ss.: 

'*  Office  of  the  Sheriff  of  said  County, 

**  Gunnison,  August  1,  1884. 

•*I  do  hereby  certify  that  I  received  the  within  sum- 


11    611 

TTsn 

_16a403 
29    166 


512  Thomas  v.  Colorado  Nat.  Bank.     [Oct.  T., 

mens  on  the  1st  day  of  August,  A.  D.  1884,  and  person- 
ally served  the  same  on  the  1st  day  of  August,  A.  D. 
1884,  by  delivering  a  copy  of  said  summons  to  the  within 
named  defendant,  Theodore  H.  Thomas,  personally,  at 
West  Gunnison,  in  said  county. 

''  C.  W.  Shores,  Sheriff, 

"By  John  F.  Hall,  Deputy." 
On  September  8,  1884,  the  said  appellant  appeared  by 
counsel,  specially,  and  moved  the  court  to  quash  the 
summons,  for  reasons  stated  as  follows:  ^^  First,  because 
the  said  summons  was  not  issued  to  the  county,  nor  to 
the  sheriff  of  the  county,  in  which  the  defendant  wa^ 
served  or  resided;  second,  because  it  does  not  appear  from 
the  summons,  nor  the  return  thereon,  that  C.  W.  Shores 
was,  at  the  time  the  same  purports  to  have  been  served, 
the  duly- qualified  sheriff  of  Gunnison  county;  third,  be- 
cause the  summons,  as  well  as  the  return  thereon,  are 
each  insufficient  and  illegal,  and  give  the  court  no  juris- 
diction over  the  defendant;  fourth,  because  this  court 
has  no  jurisdiction  over  this  defendant,  nor  over  the  sub- 
ject-matter of  the  supposed  suit;  fifth,  because  it  appears 
from  the  complaint  that  the  said  action  is  based  upon  a 
promissory  note  which  was  executed  at  Gunnison,  Colo- 
rado, and  specially  made  payable  at  the  Iron  National 
Bank  of  Gunnison,  Gunnison  county,  Colorado;  sixth, 
because  it  appears  from  the  return  on  said  summons  that 
the  said  summons  was  served  on  defendant  in  Gunnison 
county,  state  of  Colorado,  by  one  Hall,  claiming  to  act  as 
deputy  sheriff  of  one  C.  W.  Shores,  without  the  jurisdic- 
tion of  this  court,  and  not  within  the  county  of  Arapa- 
hoe; seventh,  because  it  appears  from  the  affidavit  of  the 
defendant,  hereto  attached,  that  the  said  defendant  is 
now,  and  was  at  the  time  of  the  supposed  service  of  said 
summons,  and  the  commencement  of  this  action,  a  resi- 
dent of  Gunnison  county,  state  of  Colorado."  Hearing 
was  had  thereon  December  5,  1884,  and  the  court  denied 
the  motion,  and  adjudged  as  follows:  "  Now,  on  this  day, 
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this  cause  comiug  on  to  be  heard  upon  the  motion  of  de- 
fendant to  quash  the  summons  and  dismiss  this  cause,  it 
is  argued  by  counsel, —  Messrs.  Bartels  &  Blood,  for  said 
plaintiff;  Messrs.  Dawson  &  Lipscomb,  for  said  defend- 
ant,— specially;  at  the  conclusion  of  which,  and  the  court 
being  fully  advised  in  the  premises,  it  is  considered  by 
the  court  that  the  said  motion  be,  and  it  is  hereby,  over- 
ruled; and  thereupon  defendant  says  he  will  file  no 
appearance,  but  will  stand  by  his  motion;  and  on  the 
motion  of  said  plaintiff  the  default  of  said  defendant,  for 
failure  to  file  an  answer  or  demurrer  to  plaintiff's  com- 
plaint, it  is  hereby  entered  according  to  law,  and  it  is 
ordered  that  judgment  be  entered  herein  in  favor  of  said 
plaintiff,  and  against  defendant,  in  the  sum  of  $587.50. 
Whereupon  it  is  ordered  and  adjudged  and  decreed  by 
the  court  that  the  plaintiff  have  and  recover  of  said  Theo- 
dore H.  Thomas,  the  said  defendant,  the  sum  of  $587.50, 
together  with  its  costs  in  this  behalf  incurred,  to  be  taxed, 
and  that  execution  issue  therefor." 

Messrs.  Thomas  and  Thomas,  for  appellant. 

Messrs.  Bartels  and  Blood,  for  appellee. 

Stallcup,  C.  It  is  assigned  and  argued  here  that  tne 
court  erred  in  denying  the  motion  to  quash  the  sum- 
mons, and  in  entertaining  jurisdiction  of  the  case,- because 
the  said  summons  was  not  issued  to  the  county,  nor  to 
the  sheriff  of  the  county,  in  which  the  defendant  was 
served;  because  it  does  not  appear  from  the  summons, 
nor  the  return  thereon,  that  C.  W.  Shores  was,  at  the 
time  the  same  purports  to  have  been  served,  the  duly- 
qualified  sheriff  of  Gunnison  county;  because  the  contract 
was  made  payable  in  Gunnison  county,  and  that  the 
defendant  was  resident  there;  and  that  the  court  erred' 
in  giving  and  entering  judgment  without  evidence. 
Section  34  of  our  Code  of  Civil  Procedure  (1883)  provides 
that  the  summons  shall  be  issued  under  the  seal  of  the 
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court,  and  directed  to  the  defendant.  Section  36  provides 
that  the  time  in  which  the  summons  shall  require  the 
defendant  to  answer  the  complaint  shall  be  as  follows: 
(1)  If  the  defendant  is  served  within  the  county  in  which 
the  action  is  brought,  ten  days;  (2)  if  the  defendant  is 
served  out  of  the  county,  but  in  the  district  in  which  the 
action  is  brought,  twenty  days;  (3)  for  all  other  cases, 
forty  days.  Section  39  provides,  inter  alia^  that  the  sum- 
mons shall  be  served  by  the  sheriff  of  the  county  where 
the  defendant  is  found,  or  by  his  deputy,  and  that  it  shall 
be  returned,  with  the  certificate  of  the  officer  of  its  serv- 
ice, to  the  office  of  the  clerk  from  which  the  summons 
issued;  and  section  47  provides  that  such  certificate  shall 
be  proof  of  service.  The  service  of  the  summons  appears 
to  be  in  accord  with  these  provisions.  Section  28  (24) 
provides  that,  '*  In  all  other  cases,  the  action  shall  be  tried 
in  the  county  in  which  the  defendants  or  any  of  them 
may  reside,  or  where  the  plaintiff  resides.  *  *  *  Ac- 
tions upon  contracts  may  be  tried  in  the  county  in  which 
the  contract  was  to  be  performed;  actions  upon  notes  or 
bills  of  exchange,  in  the  county  where  the  same  are  made 
payable."  This  section  has  been  construed  by  this  court 
in  the  case  of  Law  v.  BrinkeVy  6  Colo.  556,  to  the  effect 
that,  in  actions  upon  notes  or  bills  of  excfcange,  the 
plaintiff  may  bring  the  same  in  the  county  of  his  resi- 
dence. We  conclude  that  the  appellee,  who  was  plaint- 
iff below,  had  the  right  to  bring  this  action  in  the  said 
county  court  of  Arapahoe  county,  and  that  the  said  court 
accordingly  had  jurisdiction  thereof.  The  appellant  hav- 
ing  elected  to  stand  by  his  assertion  that  the  court  was 
without  jurisdiction  in  the  premises,  to  which  question 
his  appearance  was  specially  limited,  and  having  declined 
to  plead  to  the  complaint,  the  court  was  warranted  in 
proceeding  with  the  case  the  same  as  if  there  had  never 
been  any  appearance  for  appellant.  Oraham  v,  SpenceVy 
14  Fed.  Rep.  603,  606,  607.  The  appellant  was  in  default, 
and  the  complaint  stood  confessed.    The  judgment  given 
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and  entered  being  for  a  liquidated  amount,  ascertainable 
from  the  terms  of  the  contract  set  forth,  and  in  accord 
with  the  terms  thereof  as  set  forth  in  the  complaint,  and 
stated  in  the  summons,  was  properly  given  and  entered 
without  further  or  different  evidence.  Sees.  37,  149, 
Code  1883.     The  judgment  should  be  affirmed. 

Rising  and  De  France,  CO.,  concur. 

Per  Curiam.    For  the  reasons  assigned  in  the  forego- 
ing opinion  the  judgment  of  the  court  below  is  affirmed. 

Affirmed. 


Wall  et  al.  v.  Garrison  et  al. 

1.  a  livery -stable  keeper^  who  is  also  an  innkeeper,  and  who  fails  to 

show  that  the  owner  of  horses  which  he  has  kept  and  cared  for 
was  his  guest,  cannot  set  up  the  innkeeper*s  lien  at  common  law. 

2.  Act  of  Colorado,  February  18,  1881,  on  the  subject  of  liens,  entitled 

"  An  act  to  amend  chapter  59  of  the  General  Laws,  and  to  repeal 
all  laws  iDconsistent  therewith,"  being  obnoxious  to  the  constitu- 
tional requirement  that  the  subject  of  an  act  shall  be  stated  in 
the  title,  cannot  be  sustained  as  an  independent  act,  and,  the  act 
which  it  purports  to  amend  having  been  repealed,  it  is  void. 

Appeal  from  District  Court  of  Lake  County. 

Action  by  David  K.  Wall  and  John  A.  Witter  against 
Emma  D.  Garrison  and  A.  J.  Quate.  Judgment  for  de- 
fendantSy  and  plaintiffs  appeal. 

Messrs.  Patterson  and  Thomas,  for  appellant. 

Db  France,  0.  David  K.  Wall  and  John  A.  Witter, 
the  plaintiffs,  brought  this  action  against  Emma  D.  Gar- 
rison and  A.  J.  Quate,  the  defendants,  to  recover  the 
possession  of  five  horses,  which  were  alleged  in  the  com- 
plaint to  be  the  property  of  the  plaintiffs,  and  to  be 
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wrongfully  detained  from  their  possession  by  the  defend- 
ants. The  action  was  brought  in  July,  1882,  in  the  dis- 
trict court  of  Pitkin  county,  and  was  removed  to  Lake 
county  for  trial.  The  defendants  denied  the  allegations 
of  the  complaint,  and  alleged  that  they  had  a  lien  upon 
said  horses,  as  stable-keepers,  for  the  sum  of  $300,  for 
caring  for,  feeding  and  keeping  the  same  in  their  stables. 
The  plaintiffs  claimed  these  horses  under  and  by  virtue 
of  two  chattel  mortgages,  executed  and  delivered  to  them 
by  Rockwell  and  Bicknell,  the  proprietors  of  a  stage  line 
between  Leadville,  in  the  county  of  Lake,  and  Ashcroft, 
in  the  county  of  Pitkin, —  one  under  date  of  February  20, 
1882,  and  the  other  under  date  of  March  15,  1882.  These 
mortgages  were  given  to  secure  the  payment  of  certain 
indebtedness  therein  mentioned,  and  covered  the  horses 
in  dispute  and  other  property.  The  mortgagors  remained 
in  possession  of  the  mortgaged  property  —  the  mortgages 
providing  therefor;  and,  subsequently  to  the  execution 
and  record  of  said  mortgages,  the  mortgagors  contracted 
with  the  defendants  for  the  care  and  feed  for  which  the 
latter  claim  a  lien.  Each  mortgage  contained  a  condi- 
tipn  to  the  effect  that  the  mortgagees  might  take  posses- 
sion of  the  mortgaged  property  at  any  time  they  might 
deem  themselves  insecure;  and  by  reason  of  the  failing 
circumstances  of  the  mortgagors,  and  by  virtue  of  this 
insecurity  clause,  the  plaintiffs  sought  to  take  possession 
of  the  mortgaged  goods  and  chattels,  and  the  mortgagees 
agreed  to  deliver  such  possession  over  to  them;  but  the 
defendants,  having  these  five  head  of  horses  in  their  pos- 
session, refused  to  deliver  them  to  the  plaintiffs,  and  by 
reason  of  such  refusal,  and  their  detention  of  said  horses, 
this  action  was  brought.  A  trial  was  had  to  the  court, 
a  juiy  having  been  waived,  and  judgment  was  rendered 
in  favor  of  the  defendants.  The  plaintiffs  have  appealed 
to  this  court,  and  ask  for  a  reversal  of  such  judgment. 
The  defendants  have  failed  to  make  an  appearance  here, 
and  the  cause  has  been  submitted  ex  parte. 
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If  the  defendants  were  not  entitled  to  the  lien  claimed 
by  them  at  the  time  the  action  was  brought,  or  if  they 
were  so  entitled,  but  their  lien  was  subject  to  the  rights 
of  the  plaintiffs  under  their  mortgages,  then  the  judg- 
ment, we  think,  should  be  reversed;  as  the  evidence  was 
otherwise  sufficient  to  warrant  a  recovery  by  the  plaint- 
iffs. A  livery- stable  keeper  had  no  lien  at  common  law. 
Qrinnell  v.  Cook,  3  Hill,  487,  and  cases  cited.  While  the 
evidence  of  the  defendants  shows  that  they  were  inn- 
keepers, and  that  the  stables  where  they  kept  and  cared 
for  the  horses  in  question,  as  well  as  other  stock,  for 
Rockwell  and  Bicknell,  were  used  in  connection  with 
their  business  as  innkeepers,  yet  it  fails  to  show  that 
either  Rockwell  or  Bicknell  was  a  guest  at  their  inn. 
The  defendants,  therefore,  had  no  lien  as  innkeepers. 
Grinnell  v.  Cooky  above  cited.  There  is  some  evidence 
tending  to  show  that  the  lien  claimed  existed  by  virtue 
of  a  special  agreement;  but  such  a  lien  is  not  set  up  in 
the  answer,  and,  if  it  were,  it  could  not  avail  against  the 
plaintiffs,  as  the  evidence  fails  to  show  that  the  plaintiffs 
were  a  party  to  such  agreement.  Without  their  assent 
it  could  not  take  precedence  over  their  mortgages,  which 
were  prior  in  point  of  time.  Bissell  v.  Pearcty  28  N.  Y. 
252;  Sargent  v.  Usher,  55  N.  H.  287. 

But  from  the  record  we  infer  that  the  defendants  re- 
lied upon  a  statutory  lien,  and  that  the  statute  so  relied 
upon  is  that  found  in  the  Session  Laws  of  1881,  at  page 
176,  entitled  **  An  act  to  amend  chapter  59  of  the  Gen- 
eral Laws,  and  to  repeal  all  laws  inconsistent  therewith," 
approved  February  18,  1881.  Chapter  59  of  the  General 
Laws,  to  which  this  act  professes  to  be  an  amendment, 
was  repealed  by  an  act  of  the  same  legislature,  approved 
February  12,  1881  (Sess.  Laws,  1881,  §  18,  p.  175).  By 
virtue  of  a  provision  of  the  constitution,  neither  of  these 
acts  could  take  effect  until  the  expiration  of  ninety  days 
from  and  after  the  date  of  its  approval.  At  the  time  the 
former  act  was  to  take  effect  as  an  amendment  to  an- 
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other  law,  such  other  law  was  not  in  existence.  It  can- 
not, therefore,  be  deemed  valid,  unless  it  can  be  upheld 
as  an  independent  statute.  But  the  subject  thereof  is 
not  expressed  in  its  title;  and,  considered  in  the  light  of 
an  independent  act, — a  law  complete  within  itself, —  it 
is  obnoxious  to  section  21,  article  5,  of  the  constitution, 
which  requires,  among  other  things,  that  the  subject  of 
every  legislative  act  "shall  be  clearly  expressed  in  its 
title."  This  provision  of  the  constitution  is  mandatory. 
Railroad  Co.  v.  People,  6  Colo.  40;  People  v.  Fleming^ 
7  Colo.  230.  This  chapter  (ch.  59,  Gten.  Laws),  which 
was  repealed  by  the  act  approved  February  12, 1881,  con- 
tained the  only  statutory  provision  of  this  state,  then  in  ex- 
istence, concerning  liens  in  favor  of  livery-stable  keepers. 
No  act  was  passed  by  the  legislature  which  repealed  the 
saipie,  as  a  substitute  therefor,  except  that  of  February 
18,  1881.  As  this  act  must  be  held  nugatory,  there  was 
no  statute  of  this  state  in  existence,  at  the  time  the  lien 
claimed  by  defendant  is  alleged  to  have  accrued,  provid- 
ing for  or  authorizing  the  same.  We  have  already  seen 
that  such  a  lien  is  not  authorized  by  the  common  law. 
It  follows  that  the  defense,  setting  up  such  lien,  cannot 
be  sustained  as  a  valid  defense  to  the  action.  The  judg- 
ment should  be  reversed,  and  a  new  trial  awarded. 

Stalloup  and  Rising,  CC,  concur. 

Per  Curiam.     For  the  reasons  assigned  in  the  forego- 
ing opinion  the  judgment  of  the  court  below  is  reversed. 

Beversed. 


Sanders  v.  Page  et  al. 


The  president  of  a  corporation,  at  its  request,  advanced  by  his  note  $500 
as  an  advance  payment  upon  a  contract  for  castings  ordered  by  it, 
and  the  contractor  collected  and  gave  the  corporation  credit  for  the 
note,  which  was  paid  when  due  by  the  president.    The  contract 
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haTiDg  been  countermanded  before  the  entire  sum  was  earned,  the 
president  sent  an  order  for  the  balance,  which  was  not  then  paid, 
but  was  afterwards  attached  as  a  debt  due  the  corporation.  Hdd^ 
that  the  sum  due  could  not  be  claimed  by  the  president  as  due  him, 
the  transaction  amounting  to  a  loan  to  the  corporation. 

Error  to  Superior  Court  of  Denver. 
Messrs.  McDonald  and  Norris,  for  plaintiff  in  error. 
Messrs.  Allen  and  Speck,  for  defendants  in  error. 

De  France,  C.  The  defendants  in  error,  John  C.  and 
Charles  F.  Page,  as  partners,  brought  suit  by  attachment 
against  the  Hand  Hoister  Manufacturing  &  Mining  Com- 
pany, a  corporation,  in  which  suit  the  Colorado  Iron 
^orks  was  summoned  as  garnishee.  The  garnishee  an- 
swered, admitting  an  indebtedness  to  the  defendant  of 
$120.72.  Thereupon  the  plaintiff  in  error,  Sanders,  ap- 
peared and  filed  a  petition,  duly  verified,  claiming  that 
this  sum  of  $120.72  so  attached  was  due  to  him  from  the 
Colorado  Iron  Works,  and  not  to  the  Hand  Hoister  Manu- 
facturing &  Mining  Company.  Issue  was  joined  upon 
this  claim  and  tried  by  the  court  without  a  jury,  resulting 
in  a  judgment  adverse  to  Sanders.  We  are  asked  to  re- 
view the  finding  of  the  court  upon  the  evidence,  and  to 
reverse  the  judgment. 

The  evidence  introduced  in  support  of  the  issue  joined 
upon  such  claim  shows  that  the  Hand  Hoister  Manufact- 
uring &  Mining  Company  had  contracted  with  the  Colo- 
rado Iron  Works  for  certain  castings  to  be  made  by  the 
latter  company;  that  this  latter  company  shortly  after- 
wards requested  that  some  money  should  be  advanced 
upon  such  contract  in  the  way  of  payment;  that  the 
former  company  had  no  ready  money  at  the  time,  and 
that  Sanders,  who  was  its  president,  advanced  $500  for  it 
by  giving  his  promissory  note,  upon  which  the  cash  was 
obtained  at  a  bank  by  the  latter  company,  and  the  amount 
so  obtained  ($500)  was  credited  by  it  to  the  Hand  Hoister 
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Manufacturing  &  Mining  Company.  This  note  was  after- 
wards paid  by  Sanders  when  it  became  due.     Before  the 
work  thus  contracted  for  had  been  completed  by  the 
Colorado  Iron  Works  Company,  the  Hand  Hoister  Manu- 
facturing &  Mining  Company,  having  changed  the  plan 
of  the  machines  it  had  contemplated  building,  and  for 
which  the  castings   were  ordered,  countermanded  the 
order  therefor,  but  on  account  of  the  work  already  done, 
or  upon  this  and  other  accounts  not  made  clear  by  the  evi- 
dence, charges  accrued  in  favor  of  the  Colorado  Iron 
Works  Company,  and  against  the  Hand  Hoister  Manu- 
facturing &  Mining  Company,  to  the  amount  erf  $379.28, 
thus  leaving  a  balance  due  the  latter  company  of  §120.72. 
Before  the  garnishee  process  was  served  Sanders  sent  an 
agent  to  the  Colorado  Iron  Works  Company  with  an 
order  for  such  balance;  but  it  was  not  then  paid,  and  be- 
fore a  further  call  was  made  for  its  payment  the  gar- 
nishee process  was  served.  In  his  petition  Sanders  alleges 
that  he  advanced  the  $500  at  the  request  of  the  Hand 
Hoister  Manufacturing  &  Mining  Company.     Consider- 
ing this  allegation  in  connection  with  the  evidence,  we 
discover  no  error  in  the  finding  or  judgment.     Upon  ad- 
vancing the  $500  for  the  Hand  Hoister  Manufacturing  & 
Mining  Company,  at  its  request,  Sanders  became  its  cred- 
itor for  that  amount,  and  should  look  to  it  for  the  same. 
The  relation  of  creditor  and  debtor  between  him  and  the 
Colorado  Iron  Works  Company  was  not  created  by  this 
transaction.     No  subsequent  agreement  changing  this 
condition  of  affairs  or  the  relationship  of  the  parties  is 
shown  to  have  been  made.     The  judgment  should  be 
affirmed. 

Stallcup  and  Rising,  CO.,  concur. 

Per  Curiam.    For  the  reasons  assigned  in  the  fore- 
going opinion  the  judgment  of  the  court  below  is  affirmed. 

Affirmed. 
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Brink  et  al.  v.  Posey  et  al. 

Assignments  of  error,  based  upon  the  overruling  of  a  motion  to  strike 
out  certain  allegations  in  a  replication,  and  on  the  giving  of  in- 
structions requested  by  appellee,  are  not  brought  before  the 
supreme  court  by  the  record  proper,  and  cannot  be  considered 
without  a  bill  of  exceptions. 

I 

Appeal  from  District  Court  of  San  Juan  County. 

Mr.  Henry  Ford,  for  appellants. 

Messrs.  Taylor  and  Inqersoll,  for  appellees. 

EisiNG,  C.  But  two  assignments  of  error  are  relied  on 
in  the  argument, — one  questioning  the  ruling  of  the  court 
in  overruling  defendants'  motion  to  strike  out  two  allega- 
tions in  the  replication  of  plaintiffs  to  the  answer  of  the 
defendant  Pendleton;  and  one  based  upon  the  giving  of 
instructions  asked  for  \>j  plaintiffs.  There  is  no  bill  of 
exceptions  in  the  record;  and  it  is  urged  by  counsel  for 
appellee  that  the  errors  assigned  are  not  brought  before 
the  court  by  the  record  proper,  and  therefore  cannot  be 
considered.  Each  of  the  alleged  errors  rests  upon  matters 
which  should  have  been  made  a  part  of  the  record  by  a 
bill  of  exceptions.  As  this  was  not  done,  the  rulings 
cannot  be  reviewed.  Wike  v.  Camphelly  5  Colo.  126; 
Heacock  v.  Hosmer^  109  111.  245;  Mining  Co.  v.  Kirtley^ 
8  Colo.  108.     The  judgment  should  be  aflfirmed. 

De  France  and  Stallcup,  CC,  concur. 

Per  Curiam.  For  the  reasons  assigned  in  the  foregoing 
opinion  the  judgment  of  the  court  below  is  affirmed. 

Affirmed. 
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EcKLEs  V.  Booco. 

In  an  action  of  unlawful  detainer,  plaintiff  having  proved  the  exe- 
cution of  a  lease  and  defendant's  possession  under  it,  defendant 
offered  to  show  that  his  wife  had  erected  buildings  on  the  leased 
premises  and  claimed  ownership.  Held  that,  as  lessee  of  plaintiff, 
defendant  could  not  deny  his  title,  nor  set  up  an  outstanding  title 
in  another,  and  the  evidence  was  properly  rejected. 


Appeal  from  Lake  County  Court 

This  action  was  commenced  by  the  appellee,  Isaac 
S.  Booco,  against  the  appellant,  R.  A.  Eckles,  March  29, 
1884,  before  a  justice  of  the  peace  of  Lake  county,  upon 
a  complaint  for  the  wrongful  detention  of  certain  real 
estate.  Judgment  was  given  for  the  appellee.  Appeal 
was  taken  to  the  county  court,  and  judgraeiit  for  resti- 
tution of  the  premises  was  again  given  for  the  appellee, 
from  which  appeal  was  taken  to  this  court.  On  the 
agreed  statement  of  the  evidence  on  the  trial  in  the 
county  court,  which  is  embodied  in  the  bill  of  exceptions, 
it  appears  that  the  United  States  marshal  held  a  writ  is- 
sued out  of  the  United  States  circuit  court  for  the  dis- 
trict of  Colorado,  against  the  appellant,  by  which  the 
marshal  was  directed  to  oust  him  from  the  premises  and 
restore  them  to  appellee;  that  on  June  2,  1883,  in  the 
execution  thereof,  the  appellee  accompanied  the  marshal 
to  the  premises,  whereupon  the  marshal  declared,  *'I 
give  you  the  possession  of  this  property."  Booco  ac- 
cepted the  same  as  sufl&cient.  There  was  household  fur- 
niture in  the  house  on  the  premises  at  the  time,  and  the 
house  had  the  appearance  of  being  occupied.  On  leav- 
ing the  premises  they  met  the  appellant,  whereupon  the 
marshal  informed  him  that  he  had  placed  the  appellee  in 
possession  of  the  premises;  and  from  the  testimony  of 
the  appellee  it  appears  that  he  owned  the  property,  and 
bought  it  from  the  St.  Louis  Smelting  &  Refining  Com- 
pany; that  when  he  and  the  marshal  met  the  appellant, 
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and  the  marshal  told  hiib  he  had  put  appellee  in  posses- 
sion of  the  premises,  appellant  proposed  to  lease  the 
same,  and  then  and  there  the  terras  were  agreed  upon ; 
and  afterwards,  on  the  same  day,  a  lease  was  accordingly 
prepared  and  executed  by  them.  The  terms  thereof  were 
that  the  premises  were  let  by  appellee  to  appellant  for  a 
term  of  three  months,  commencing  June  3,  1883,  for  the 
sum  of  $35,  one-third  in  advance,  balance  on  July  3d, 
with  privilege  of  nine  months  longer  at  specified  terms. 
This  lease  was  left  with  one  Powell,  the  agent  of  ap- 
pellee, and  he  collected  the  rental  therein  provided  from 
appellant  to  a  short  time  before  the  commencement  of 
this  action;  when  appellant  refused  to  pay  rent  longer, 
and  stated  that  his  wife,  Margaret  Eckles,  claimed  to  own 
the  premises.  The  agent  went  to  the  premises,  saw  Mrs. 
Eckles  there,  and  she  stated  to  him  that  she  owned  the 
premises,  and  that  she  had  built  the  house  thereon. 
Eckles  in  his  testimony  admitted  the  facts  disclosed 
by  the  testimony  of  Booco,  and  stated  that  Margaret 
Eckles  was  his  wife,  and  that  they  lived  together  as  man 
and  wife,  except  when  she  was  away  from  home  visiting; 
that  at  the  time  he  made  the  lease  contract  his  wife  was 
visiting  in  Europe;  when  the  wife  returned,  they  lived 
together  in  the  house,  and  she  protested  against  the  pay- 
ment of  rent.  Appellant  offered  to  show  by  testimony 
that  Mrs.  Eckles  had  built  the  house  on  the  premises 
during  the  summer  of  1878,  and  afterwards  built  the 
stable  thereon;  but  the  same  was  rejected  by  the  court. 
The  court  found  that  the  appellant  was  wrongfully  hold- 
ing the  premises,  and  accordingly  gave  judgment  in  favor 
of  the  appellee  for  restitution.  The  appellant  assigns 
for  error  that  the  court  erred  in  not  admitting  the  evi- 
dence offered  to  show  that  Margaret  Eckles  built  the 
house  and  stable  and  claimed  ownership  of  the  premises, 
and  in  giving  judgment  for  appellee, 

Mr.  A.  J.  Sterung,  for  appellant. 
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Stallcup,  C.  The  evidence  bffered  to  show  right  in 
the  preiiiises  in  the  wife,  Margaret  Eckles,  was  properly 
rejected.  The  appellant,  Eckles,  being  the  lessee  of 
Booco,  the  appellee,  was  not  in  a  position  to  deny  right 
and  title  in  Booco,  nor  to  set  up  an  outstanding  title  in 
another.  Tayl.  Landl.  &  Ten.  (6th  ed.)  §  705.  There 
is  no  claim  or  pretense  that  the  lessor  obtained  the  lease 
contract  from  the  lessee  unfairly  or  fraudulently.  Non- 
payment of  rent,  demand  therefor,  and  for  possession, 
were  conceded;  so  that  under  section  1491,  Q^nei'al  Stat- 
utes, the  appellant  was  wrongfully  holding  the  said 
premises.  The  court  was  right  in  finding  that  the  ap- 
pellant was  in  possession  of  the  premises  under  the  lease, 
and  wrongfully  withholding  the  same.  The  judgment 
should  he  affirmed. 

Db  France  and  Rising,  CO.,  concur. 

Per  Curiam.  For  the  reasons  assigned  in  the  forego- 
ing opinion  the  judgment  of  the  court  below  is  affirmed. 

Affirmed, 
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Hammond  v.  Rose  et  al. 

1.  One  who  has  made  an  appropriation  of  the  waters  of  a  stream  for 

irrigation  acquires  a  prior  right  thereto,  as  against  a  riparian  owner 
who  obtained  a  patent  from  the  United  States  after  such  appropri- 
ation, and  before  the  act  of  congress  of  July  9.  1870,  amending  act 
of  July  26,  Ifc^G,  providing  that  patents  thereafter  issued  shall  be 
subject  to  any  vested  or  accrued  water-rights. 

2.  A  valid  appropriation  of  the  waters  of  a  stream,  to  the  exclusion  of 

a  riparian  owner,  may  be  made  for  the  purpose  of  irrigation,  though 
the  lands  to  be  irrigated  are  not  located  on  the  banks  or  in  the 
neighborhood  of  the  stream. 

Appeal  from  District  Court  of  El  Paso  County. 
Mr.  J,  B.  Cochrane,  for  appellant. 


Mr.  John  Campbell^  for  appellees. 
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EisiNG,  C.  The  appellees,  who  were  defendants  below, 
demurred  to  the  complaint  on  the  ground  that  it  did  not 
state  facts  suflBcient  to  constitute  a  cause  of  action.  The 
demurrer  was  sustained,  and,  the  plaintiff  standing  on 
his  complaint,  judgment  dismissing  the  action  and  for 
costs  was  entered.  It  is  alleged  in  the  complaint  that 
the  plaintiff  is  the  owner  in  fee-simple  of  certain  lands 
lying  on  both  sides  of  Cheyenne  creek,  which  lands  were 
granted  to  Marcus  A.  Foster  by  patent  from  the  United 
States,  December  '1,  1865,  and  that  plaintiff  claims  title 
as  a  remote  grantee  of  said  Foster;  that  in  1882  certain 
parties,  under  whom  defendants  claim  the  water-rights 
in  question,  diverted  the  water  from  said  creek  for  irri- 
gation purposes;  that  the  water  so  diverted  would  nat- 
urally flow  through  and  across  said  lands;  that  defendants 
are  daily  diverting  all  the  water  from  the  bed  of  said 
stream  at  a  point  on  the  same  above  his  said  lands,  and 
that  the  lands  irrigated  by  defendants,  with  the  water  so 
diverted,  are  not  situated  on  the  banks  of  said  stream, 
or  in  the  neighborhood  thereof,  but  on  the  banks  of  the 
Fountain  river,  which  is  a  different  stream.  The  patent 
issued  to  said  Foster  is  set  out  in  the  complaint,  and  it 
does  not  contain  any  reservation  or  exception  of  vested 
water-rights.  Error  is  assigned  upon  the  ruling  on  the 
demurrer,  and  two  questions  are  presented:  1.  Can  an 
appropriation  of  all  the  water  of  a  stream  be  sustained, 
as  against  a  riparian  owner  of  lands  situated  on  the 
stream  from  which  the  water  is  diverted,  who  obtained 
a  patent  for  such  lands  from  the  United  States  after  such 
appropriation  had  been  made,  and  before  the  amendment 
of  July  9,  1870,  to  the  act  of  congress  of  July  26,  1866, 
went  into  operation,  which  amendment  requires  that  pat- 
ents to  public  lands,  thereafter  to  be  issued,  shall  be  sub- 
ject to  any  vested  or  accrued  water- rights?.  2.  Under 
the  statutes  of  this  state,  can  the  water  of  a  stream  be 
diverted  by  appropriation  to  the  exclusion  of  any  owner 
of  lands  on  said  stream,  if  the  lauds  to  be  irrigated  there- 
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with  are  not  located  on  the  banks,  margin,  or  in  the 
neighborhood  of  such  stream? 

Since  the  commencement  of  this  action  the  questions 
presented  have  been  passed  upon  by  this  court  in  Coffin 
V.  Ditch  Co.  6  Colo.  443.  In  that  case  it  was  held  that  the 
common -law  doctrine  giving  the  riparian  owner  a  right 
to  the  flow  of  water  in  its  natural  channel  upon  and  over 
his  lands,  even  though  he  makes  no  beneficial  use  of  it, 
is  inapplicable  to  Colorado;  and  that  the  first  appropri- 
ator  of  water  from  a  natural  stream  for  a  beneficial 
purpose  has,  in  the  absence  of  express  statutes  to  the 
contrary,  with  the  qualifications  contained  in  the  consti- 
tution, a  prior  right  thereto,  to  the  extent  of  such  appro- 
priation; and  that  this  right  is  entitled  to  protection  as 
well  after  patent  to  a  third  party  of  the  land  over  which 
the  natural  stream  flows  as  when  such  land  is  a  part  of 
the  public  domain;  and  it  was  further  held  that  the  right 
to  water  acquired  by  prior  appropriation  is  tiot  in  any 
way  dependent  upon  the  locus  of  its  application  to  the 
beneficial  use  designed.  The  questions  determined  in 
Coffin  V,  Ditch  Co,  are  identical  with  the  questions  raised 
on  this  appeal,  and  such  determination  is  in  accord  with 
the  ruling  on  the  demurrer.  We  do  not  feel  called  upon 
to  enter  into  a  discussion  of  these  questions  upon  the 
merits.     The  judgment  should  be  affirmed. 

De  France  and  Stallcup,  CC,  concur. 

Per  Curiam.  For  the  reasons  assigned  in  the  forego- 
ing opinion  the  judgment  of  the  court  below  is  affirmed. 

Affirmed. 
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Reed  et  al.  v.  Gates. 

1.  By  appearing  in  the  county  court,  and,  without  questioning  its  juris- 

diction on  the  ground  of  non-residence,  entering  on  trial  on  tho 
merits,  a  defendant  gives  that  court  complete  jurisdiction  of  the 
action. 

2.  A  bill  of  exceptions  not  sealed  by  the  trial  judge  cannot  be  consid- 

ered. 

Appeal  from  Oarfield  County  Court. 

This  was  an  action  brought  by  Wilson  Gates  against 
W.  T.  Reed  and  A.  A.  Reed.  Judgment  for  plaintiff, 
and  defendants  appeal. 

Mr.  J.  W.  DoLUSON,  for  appellants. 

Rising,  G.  This  action  was  commenced  in  a  justice's 
court  in  Garfield  county,  by  appellee  against  appellants, 
in  which  court  judgment  was  rendered  for  defendants, 
and  the  plaintiff  appealed  to  the  county  court  of  said 
county.  The  defendants  appeared  in  the  county  court, 
and  prosecuted  their  defense  to  the  action  upon  the 
merits,  and  have  appealed  from  the  judgment  rendered 
therein  against  them  on  the  verdict  of  a  jury  for  the  sum 
of  $157.20.  The  errors  assigned  are:  (1)  That  the  court 
did  not  have  jurisdiction  to  try  the  cause,  for  the  reason 
that  the  defendants  were  residents  of  Eagle  county;  (2) 
that  the  evidence  does  not  support  the  verdict.  The  first 
assignment  of  error  is  not  well  taken.  The  defendants  by 
appearing  in  the  county  court,  and,  without  in  any  way 
questioning  the  jurisdiction  to  try  the  case,  entering  upon 
the  trial  thereof  upon  its  merits,  gave  the  court  full  and 
complete  jurisdiction  to  proceed  therein. 

An  examination  of  the  evidence  shows  such  a  conflict 
therein  that  this  court  would  not  be  warranted  in  revers- 
ing the  judgment  upon  the  ground  assigned  in  the  second 
assignment  of  error;  but,  for  the  reason  that  the  bill  of 
exceptions  is  not  sealed  by  the  judge,  it  cannot  be  con- 
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sidered.  De  La  Mar  v.  Hurdj  4  Colo.  443;  Mining  Co.  v. 
Kirtlet/y  8  Colo.  108.  If  the  bill  of  exceptions  had  been 
properly  sealed,  it  would  be  insufficient  to  authorize  an 
examination  of  the  evidence  for  the  purpose  of  ascer- 
taining its  sufficiency  to  support  the  verdict,  for  the 
reason  that  it  does  not  purport  to  contain  all  the  evi- 
dence.    The  judgment  should  be  affirmed. 

De  France  and  Stallcup,  CO.,  concur. 

Per  Curiam.    For  the  reasons  assigned  in  the  forego- 
ing opinion  the  judgment  of  the  court  below  is  affirmed. 

Affirmed. 


McGrath  v.  Bassick  et  al. 

The  issues  being  as  to  whether  defendant  had  in  the  year  1883  per- 
formed the  $100  worth  of  annual  work  required  by  iaw  on  a  cer- 
tain mining  claim,  defendant  testified  that  he  and  his  hired  man 
worked  on  the  mine  seventeen  days  and  expended  $S  besides.  The 
current  wages  of  miners  were  $3  per  day,  but  defendant  gave  evi- 
dence to  show  that  he  and  his  man  did  more  work  in  the  same 
length  of  time  than  the  ordinary  laborer  would  perform.  The  tes- 
timony was  conflicting  as  to  the  character  of  the  material  removed, 
and  the  consequent  ease  or  drfficulty  with  which  the  work  could 
have  been  done.  Held,  that  a  verdict  for  defendant  would  not  be 
set  aside  as  manifestly  against  the  weight  of  evidence. 

Error  to  District  Court  of  Saguache  County. 

Messrs.  Blackburn  and  Dale,  for  plaintiff  in  error. 

Mr.  M.  M.  Kellogg,  for  defendants  in  error. 

De  France,  C.  This  action  was  brought  by  McGrath, 
the  plaintiff  in  error,  against  Bassick  and  Stipe,  the  de- 
fendants in  error,  to  recover  the  possession  of  a  mining 
claim  called  the  "  Mountain  Bell,"  and  for  injunction  re- 
lief.   The  defendants  claimed  to  be  the  owners  of  the 
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lode  and  ground  embraced  by  the  Mountain  Bell  claim, 
by  virtue  of  a  previous  location,  made  in  January,  1877, 
under  the  name  of  the  **  Four  Ace  Mining  Claim,"  and 
a  subsequent  compliance  with  the  law  on  their  part.  The 
Mountain  Bell  was  located  in  January,  1883.  The  con- 
test in  the  case  is  over  the  question  of  whether  the  de- 
fendants complied  with  the  law  as  to  the  annual  labor  for 
the  year  1882.  Two  jury  trials  were  had,  the  former  re- 
sulting in  a  discharge  of  the  jury  on  account  of  their  in- 
ability to  agree  upon  a  verdict,  and  the  latter  in  a  verdict 
for  the  defendants.  Counsel  for  plaintiff  in  error  say  in 
their  argument:  **  If  the  defendants,  Bassick  and  Stipe, 
complied  with  the  law  as  to  annual  labor  or  improve- 
ments in  the  year  1882,  the  plaintiff  is  entitled  to  noth- 
ing." By  this  concession  we  are  relieved  from  a  consid- 
eration of  all  the  errors  assigned  except  that  which  assails 
the  verdict  as  being  against  the  weight  of  the  evidence. 
There  are  numerous  decisions  of  this  court  holding  to 
the  rule  that  where  there  is  a  conflict  in  the  evidence, 
and  the  verdict  is  not  manifestly  against  the  weight  of 
the  evidence,  the  verdict  of  a  jury  will  not  be  disturbed. 
Barker  v,  Hawley,  4  Colo.  316.  The  evidence  shows  that 
the  defendants  performed  a  certain  amount  of  work  upon 
the  Four  Ace  claim  in  1882,  as  and  for  the  annual  labor 
required  by  law  for  that  year.  The  plaintiff  claims  that 
the  reasonable  value  of  the  work  so  done,  including  all 
expenditures,  does  not  exceed  the  sum  of  $59,  as  shown 
by  the  testimony;  while  the  defendants  ijjsist  that  it  ex- 
ceeds the  sum  of  $100,  the  amount  in  value  of  the  labor 
or  expenditure  required  by  law  to  be  done  or  expended 
annually  upon  a  mining  claim,  not  patented,  in  order  to 
hold  the  same.  The  defendant  Stipe,  in  his  testimony, 
says  that  the  work  so  done  for  the  year  1882  by  the 
defendants  upon  the  Four  Ace  claim  was  done  by  him  and 
a  hii*ed  man,  between  10  o'clock  of  the  26th  day,  and 
half-past  12  o'clock  of  the  31st  day  of  December,  1882; 

that  they  worked  day  and  night  —  the  hired  man  about 
vbuXI  — 34 


530  McGrath  v.  Bassick.  [Oct.  T., 

three  nights,  and  he  (Stipe)  about  four  nights  —  during 
that  time,  and  that  the  expenditures  for  powder,  fuse, 
etc.,  outside  of  said  labor,  amounted  to  about  $8.  The 
work  consisted  of  a  cross-cut  or  drift  from  the  main  tun- 
nel, and  there  is  but  little  variance  in  the  testimony  as 
to  the  dimensions  thereof;  one  witness  testifying  that  he 
measured  it,  and  that  it  measured  eleven  feet  and  five 
inches  in  length,  six  feet  and  five  inches  in  height,  and 
four  feet  and  six  inches  in  width  one  foot  from  the  bot- 
tom, and  three  feet  and  nine  inches  in  width  one  foot 
from  the  top.  At  the  time  this  work  was  done  the  usual 
wages  for  miners  in  the  locality  of  this  mine  were  $3  per 
day.  A  number  of  witnesses  testify  on  behalf  of  the 
plaintiff  as  to  the  worth  or  value  of  said  work  at  the  time 
and  place  it  was  done,  and  these  varied  in  their  testimony 
from  $2. 50  to  $5  per  foot  in  length  of  said  ciit  or  drift, 
while  a  number  testified  on  behalf  of  the  defendants  that 
it  was  worth  from  $9  to  $10  per  foot.  These  witnesses 
all  claimed  to  be  experienced  miners,  and  that  they  had 
taken  into  consideration  the  character  of  the  work  and 
of  the  material  in  which  it  was  done,  as  well  as  the  time 
and  place  of  doing  it.  The  defendant  Stipe  testifies,  in 
effect,  that  he  and  his  hired  man  did  more  work  in  the 
same  length  of  time,  while  engaged  at  this  work,  than 
the  ordinary  laborer  would  perform.  The  court  below 
refused  the  instructions  asked  by  the  parties,  and  gave 
instructions  of  its  own  to  the  jury,  to  which  we  discover 
no  valid  objection.  The  plaintiff  insists  that  the  verdict 
of  the  juiy  is  manifestly  against  the  weight  of  the  evi- 
dence, and  asks  that  the  judgment  be  reversed  for  that 
reason;  claiming  that  the  time  consumed  in  the  perform- 
ance of  the  work,  and  the  price  per  day  for  labor,  are  the 
controlling  facts  in  relation  to  the  value  thereof ,  and  that 
the  jury  should  have  been  governed  thereby.  It  is  not 
disputed  that  miners'  wages  were  but  $3  per  day  in  the 
vicinity  of  the  mine  in  dispute  at  the  time  this  work  was 
performed,  and,  taking  the  testimony  of  the  defendant 
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Stipe  as  to  the  time  consumed  in  doing  the  work,  the 
total  time  is  but  seventeen  days  for  one  man.  We  would 
thus  have  $51  for  the  labor,  and  if  we  add  to  this  the  $8, 
which  Stipe  says  would  cover  the  total  cost  outside  of  the 
labor,  we  find  that  the  actual  cost  of  the  whole  work 
done  would  amount  to  only  $59,  if  judged  of  in  this  man- 
ner and  by  this  standard.  If  these  facts  constituted  the 
only  evidence  in  the  case  upon  this  question,  the  claim  of 
counsel  for  plaintiff  in  error  might  have  to  be  conceded. 
But  there  is  other  evidence.  Stipe  testified,  substan- 
tially, that  he  and  his  hired  man  did  more  than  the 
ordinary  laborer  would  have  done  in  the  same  time,  and 
there  was  a  conflict  in  the  evidence  as  to  the  character  of 
the  material  which  was  removed,  and  the  consequent 
ease  or  diflftculty  with  which  the  work  may  have  been 
done,  several  witnesses  testifying  that  it  was  worth  from 
$9  to  $10  per  foot.  It  was  the  province  of  the  jury  to 
weigh  the  evidence,  as  well  as  to  judge  of  the  credibility 
of  the  witnesses,  and  we  cannot  say  that  the  court  erred 
in  denying  the  motion  for  a  new  trial.  The  judgment 
should  be  affirmed. 

Stalix:^p  and  Eising,  CO.,  concur. 

Per  Curiam.     For  the  reasons  assigned  in  the  forego- 
ing opinion  the  judgment  of  the  court  below  is  affirmed. 

Affirmed. 
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1.  Defendant  took  two  depositions  of  a  witness,  and  at  the  trial  read  in 

evidence  the  second  one.  Held  that,  for  the  purpose  of  showing 
that  the  witness  had  made  contradictory  statements  therein,  plaint- 
iff could  read  the  former  deposition  in  evidence,  without  laying  the 
ordinary  foundation  therefor  by  interrogating  the  witness  as  to 
whether  he  had  made  such  statements,  giving  time  and  place,  etc. 

2.  The  court  properly  refused  to  give  the  following  instruction:  "De- 

fendant asks  the  court  to  instruct  the  jury  that  plaintiff  is  bound 
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by  the  statement  contained  in  the  deposition  [the  first  one  taken] 
read  by  him,  as  by  reading  the  same  he  put  it  in  evidence  and 
vouched  for  its  credibility." 
3.  Under  the  Code,  section  180,  in  an  action  for  the  recovery  of  money 
only,  it  is  a  matter  within  the  discretion  of  the  jury  as  to  whether 
they  shall  render  a  general  or  special  verdict. 

Appeal  from  District  Court  of  La  Plata  County. 

Messrs.  0.  S.  Galbreath,  Hoffmire  and  Davidson, 
and  Markham  and  Dillon,  for  appellant. 

Messrs.  Russell  and  McCloskey,  for  appellee. 

De  FrancEj  C.  The  plaintiff,  Gregor,  brought  this  ac- 
tion against  the  defendant,  Thompson,  upon  two  promis- 
sory notes  executed  by  the  defendant  in  favor  of  the 
plaintiff.  The  defendant  admitted  the  execution  of  said 
notes,  but  set  up  the  defense  that  the  consideration  for 
which  said  notes  were  given  had  wholly  failed.  The  ac- 
tion was  brought  in  the  county  court  of  La  Plata  county, 
and  from  there  appealed  to  the  district  court  of  said 
county.  The  trial  in  the  latter  court  was  before  a  jury, 
and  resulted  in  a  verdict  and  judgment  for  the  plaintiff, 
Gregor.  The  defendant,  Thompson,  has  appealed  to  this 
court,  and  his  assignment  of  errors  is  as  follows:  **(l)The 
court  erred  in  refusing  the  instructions  asked  by  defend- 
ant, to  the  effect  that  plaintiff  below  was  bound  by  the 
deposition  of  W.  T.  Keyes,  which  "he  read  in  evidence. 
(2)  The  court  erred  in  allowing  plaintiff  below  to  impeach 
the  credibility  of  W.  T.  Keyes,  without  first  laying 
grounds  by  interrogating  said  witness  as  to  his  former 
statements,  giving  time  and  place.  (3)  The  court  erred 
in  refusing  to  instruct  the  jury  to  make  the  special  find- 
ings asked  for.  (4)  The  court  erred  in  refusing  a  new 
trial  because  the  verdict  was  against  the  weight  of  the 
evidence." 

The  fourth  error  assigned  is  not  insisted  upon  in  the 
argument. 
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It  appears  that  two  depositions  of  one  W.  T.  Keyes 
were  taken  in  this  cause  by  the  defendant.  At  the  trial 
the  defendant  read  the  one  taken  last,  in  evidence.  In 
rebuttal,  the  plaintiff  offered  the  former  one  in  evidence, 
for  the  purpose  of  showing  that  the  witness  Keyes  had 
made  contradictory  statements  therein,  in  material  mat- 
ters, to  those  made  by  him  in  the  latter.  The  defendant 
objected  to  its  introduction,  "because  the  plaintiff  did 
not  lay  any  ground  for  contradicting  the  witness. "  This, 
being  the  only  objection  made,  was  overruled  by  the 
court,  and  the  deposition  was  read  in  evidence.  The 
court  refused  the  following  instruction  asked  by  defend- 
ant: ^*  Defendant  asks  the  court  to  instruct  the  jury  that 
plaintiff  is  bound  by  the  statement  contained  in  the  dep- 
osition of  W.  T.  Keyes  read  by  him,  as  by  reading  the 
same  he  put  it  in  evidence  and  vouched  for  its  credibil- 
ity." The  first  and  second  errors  assigned  relate  to  the 
refusal  of  the  court  to  give  this  instruction,  and  to  the 
admission  in  evidence  of  the  deposition  of  Keyes,  offered 
by  the  plaintiff,  and  the  two  will  be  considered  together. 

The  court  committed  no  error  in  either  of  these  rulings. 
The  deposition  offered  in  evidence  by  the  plaintiff,  for  the 
purpose  of  impeaching  the  witness  Keyes,  contained  the 
sworn  statements  of  such  witness.  Where  a  witness  in 
his  testimony  contradicts  his  pievious  sworn  statements 
in  relation  to  the  same  matter,  it  is  not  necessary  for  the 
purpose  of  their  introduction,  as  impeaching  evidence,  to 
lay  the  ordinary  foundation  therefor  by  interrogating  the 
witness  as  to  whether  he  had  made  the  same,  stating  the 
time  and  place  of  making  them,  etc.  Clapp  v.  Wilson^ 
5  Denio,  285.  The  witness  could  not  have  been  compelled 
to  answer  any  such  questions,  as  his  answer  would  have 
had  a  tendency  to  aid  a  prosecution  against  him  for  per- 
jury or  false  swearing.  Bellinger  v.  People,  8  Wend.  597. 
The  deposition  was  offered  by  the  plaintiff  to  discredit 
the  witness;  and,  being  proper  for  such  purpose,  the  court 
would  have  committed  an  error  by  giving  such  instruc- 
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tiou,  as  it  would  have  had  a  tendency  to  destroy  the  effect, 
for  which  the  evidence  was  received.  The  plaintiff  did 
not  make  Keyes  his  own  witness  by  the  introduction  of 
such  deposition. 

This  is  an  action  for  the  recovery  of  money  only,  and 
in  such  case  it  is  a  matter  within  the  discretion  of  the 
jury  as  to  whether  they  should  render  a  general  or  special 
verdict.  Code,  §  180.  In  cases  other  than  for  the  recov- 
ery of  money  only,  or  specific  property,  '  *  the  court  may 
direct  the  jury  to  find  a  special  verdict  in  writing."  Code, 
§  180.  But  this  is  a  matter  within  its  discretion.  Ameri- 
can Co.  V.  Bradford,  27  Cal.  361.  The  third  error  as- 
signed is  therefore  not  well  taken.  The  judgment  should 
be  affirmed. 

Rising  and  Stallcup,  CC,  concur. 

Per  Curiam.  For  the  reasons  assigned  in  the  forego- 
ing opinion  the  judgment  of  the  court  below  is  affirmed. 

Affirined. 


Garland  et  al.  v.  City  of  Denver. 

1.  A  prosecution  for  violating  a  city  ordinance  by  engaging  in  the  busi- 

ness of  a  ticket  broker  without  a  license,  brought  in  the  name  of 
the  city,  is  not  a  criminal  case,  within  the  meaning  of  constitution, 
article  6,  section  24,  giving  the  general  assembly  power  to  create  a 
criminal  court  in  each  county  having  a  population  of  fifteen  thou- 
sand,  '*  which  court  may  have  concurrent  jurisdiction  with  the  dis- 
trict courts  in  all  criminal  cases  not  capital.'* 

2.  The  supreme  court  cannot  take  judicial  notice  of  a  city  ordinance. 

Error  to  Criminal  Court  of  Arapahoe  County. 

The  plaintiffs  in  error,  J.  B.  Garland  and  C.  C. 
Bischof,  were  arrested  in  April,  1884,  and  afterwards 
tried  before  the  police  court  of  the  city  of  Denver,  on  the 
charge  of  having  engaged  in  the  business  of  ticket  bro- 
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kers  in  said  city  without  license,  contrary  to  its  ordi- 
nance. They  were  convicted,  and  each  adjudged  to  pay 
a  fine  of  S50  and  costs;  from  which  judgment  they  ap- 
pealed to  the  criminal  court  of  the  county  of  Arapahoe, 
where  they  were  tried  before  a  jury^and  convicted,  and 
each  adjudged  to  pay  a  fine  of  $50  and  costs.  The  cause 
is  brought  to  this  court  by  writ  of  error. 

Messrs.  Browne  and  Putnam,  for  plaintiffs  in  error. 

De  France,  C.  The  plaintiffs  in  error  claim  that  this 
is  not  a  criminal  case,  and  that  therefore  the  criminal 
court  of  Arapahoe  county  had  no  jurisdiction  of  the 
same.  This  is  a  prosecution  for  the  violation  of  a  city 
ordinance,  and  is  brought  in  the  name  of  the  city,  as 
provided  for  by  section  26,  article  2,  of  the  charter  of  said 
city,  in  force  when  this  suit  was  commenced.  Sess. 
Laws  1883,  p.  68.  It  is  not  a  criminal  case  in  the  sense 
in  which  that  term  is  used  in  section  24,  article  6,  of  the 
constitution  of  this  state.  This  section  reads  as  follows: 
"The  general  assembly  shall  have  power  to  create  and 
establish  a  criminal  court  in  each  county  having  a  popu- 
lation exceeding  fifteen  thousand,  which  court  may  have 
concurrent  jurisdiction  with  the  district  courts  in  all 
criminal  cases  not  capital;  the  terms  of  such  courts  to 
be  as  provided  by  law."  The  criminal  courts  of  this  state 
depend  for  their  existence  upon  this  provision  of  the  con- 
stitution, and  the  law,  relating  to  such  courts,  enacted  in 
pursuance  thereof.  They  can  only  exercise  criminal  ju- 
risdiction of  the  kind  contemplated  by  this  constitutional 
provision.  A  criminal  case,  within  the  meaning  of  such 
provision,  is  one  brought  for  an  offense  committed  against 
the  laws  of  this  state.  The  ordinances  of  municipal  cor- 
porations within  the  state  are  not  laws  of  the  state. 
Jurisdiction  to  hear  and  determine  causes  brought  for  a 
violation  of  such  ordinances  cannot  be  conferred  upon 
the  criminal  courts.  In  support  of  this  position  we  cite 
the  following  authorities:  Williams  v.  Augv3tay  4  Ga. 
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509;  Davenport  v.  Bird,  34:  Iow%  524;  Cooper  v.  People^ 
41  Mich.  403.  The  validity  of  the  city  ordinance  for 
a  violation  of  which  the  plaintiffs  in  error  in  this  case 
stand  charged  was  called  in  question  at  the  trial,  but  the 
ordinance  itself  is  not  before  us.  It  w^as  not  copied  into 
the  bill  of  exceptions,  and  the  court  cannot  take  judicial 
notice  thereof.  The  judgments  in  this  case  should  be 
reversed. 

Stallcup  and  Rising,  CO.,  concur. 

Per  Curiam.     For  the  reasons  assigned  in  the  forego- 
ing opinion  the  judgment  of  the  court  below  is  reversed. 

Reversed. 


Denver  &  R.  G.  R'y  Co.  v.  Rader. 

1.  Under  the  General  Statutes,  section  1979,  allowing  appeals  from  jus- 

tices  of  the  peace,  provided  the  party  appealing  shall  within  ten 
days  give  bond  and  pay  the  cost  of  granting  the  appeal,  it  is  not 
necessary,  in  order  to  perfect  the  appeal,  that  the  coata  be  paid  to 
the  justice  personally  when  the  appeal  bond  is  filed  in  the  county 
court,  as  allowed  by  sections  1982,  1988,  which  require  that  upon 
the  bond  being  filed  and  approved  the  clerk  shall  issue  a  superse- 
deas enjoining  the  justice  from  further  proceedings. 

2.  Under  the  General  Statutes,  section  1983,  requiring  the  justice,  on 

the  issue  of  a  supersedeas  by  the  clerk  of  the  county  court,  to  re- 
turn all  the  papers  and  transcript  of  the  judgment,  the  filing  of  the 
transcript  is  necessary  to  give  the  appellate  court  sufficient  juris- 
diction of  the  subject-matter  to  warrant  a  dismissal  of  the  appeal. 

Error  to  Fremont  County  Court. 

Defendant  brought  an  action  against  plaintiff  in  error 
in  justice's  court  in  Fremont  county,  and  recovered  a 
judgment  therein  in  said  court.  To  perfect  [an  appeal 
from  said  judgment,  plaintiff  in  error  filed  an  appeal 
bond  in  the  office  of  the  clerk  of  the  county  court  of  said 
county,  within  the  time  required  by  statute,  and  said 
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bond  was  approved,  and  a  summons  and  supersedeas 
were  issued,  and  served  as  required  b)'^  the  provisions  of 
the  statute  relating  to  appeals  from  justices'  courts.  At 
the  time  of  filing  said  appeal  bond,  plaintiff  in  error  paid 
to  the  clerk  o£  said  county  court  the  sum  of  $5  for  costs, 
but  did  not  at  any  time  pay  to  said  justice  any  sum  for 
costs  of  granting  the  appeal.  The  justice  who  rendered 
the  judgment  did  not  return  to  the  clerk  of  the  county 
court  the  papers  in  the  case,  nor  a  transcript  of  the  judg- 
ment he  had  given.  Defendant  in  error  filed  in  the 
county  court  a  motion  to  dismiss  the  appeal,  which  mo- 
tion was  supported  by  affidavit,  and  was  based  upon  the 
following  grounds:  ''1.  Because  it  appears,  in  the  affi- 
davit hereto  attached,  that  the  said  defendant,  in  the 
above-entitled  action,  failed  and  refused  to  pay  the  costs 
of  granting  and  perfecting  the  said  appeal  within  the 
time  specified  by  the  statute  in  such  case  made  and  pro- 
vided. 2.  Because  it  also  further  appears  by  the  said 
affidavit  hereto  attached,  and  made  a  part  of  this  motion, 
that  said  defendant  has  failed  and  refused  to  pay  the 
costs  of  the  justice  allowed  by  law  for  the  granting  of  the 
appeal  from  said  judgment  in  the  said  appeal  bond  de- 
scribed and  set  forth."  Upon  the  hearing  of  said  motion, 
on, the  4th  day  of  September,  1884,  the  court  entered  an 
order  requiring  plaintiff  in  error  to  pay  said  costs  by  the 
incoming  of  the  court  at  10  A.  M.  of  September  6,  1884; 
and,  plaintiff  in  error  failing  to  comply  with  said  order, 
the  court  dismissed  said  appeal,  and  awarded  a  proce- 
dendo to  the  justice  of  the  peace. 

Mr.  E.  0.  WoLCOTT,  for  plaintiff  in  error, 

Mr,  A.  Macon,  for  defendant  in  error. 

Rising,  C.  That  the  court  erred  in  dismissing  said  ap- 
peal is  the  only  error  assigned  which  is  relied  on  in  the 
argument,  and,  in  the  consideration  of  this  assignment, 
two  questions  are  discussed  by  counsel:  1.  Is  the  payment 
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of  the  costs  of  the  appeal  to  the  justice  personally  a  con- 
dition precedent  to  the  perfecting  of  the  appeal,  when  the 
appeal  bond  is  filed  in  the  office  of  the  clerk  of  the  county 
court?  2.  Has  the  court  jurisdiction  of  the  subject- 
matter  of  the  action,  so  as  to  warrant  the  dismissal  of  an 
appeal  before  a  transcript  of  the  proceedings  has  been 
filed  by  the  justice  in  the  appellate  court  ? 

It  has  been  held  by  this  court  in  Town  Co,  v.  Ives,  10 
Colo.  81,  that  the  filing  of  the  appeal  bond  within  the 
time  required  by  the  statute  perfects  the  appeal;  and  in 
Schofield  V.  Felty  10  Colo.  146,  it  is  held  that  the  require- 
ment of  the  payment  of  the  costs  of  granting  an  appeal 
is  not  a  jurisdictional  provision.  Under  these  decisions 
the  first  question  presented  must  be  answered  in  the 
negative;  and  these  decisions  hold,  not  only  that  pay- 
ment of  such  costs  to  the  justice  personally  is  not  neces- 
sary to  perfect  an  appeal,  but  that  payment  of  such  costs 
is  not  necessary  to  perfect  an  appeal.  Sections  1982, 
1983,  General  Statutes,  make  this  proposition  very  clear, 
as  to  cases  in  which  the  appeal  is  taken  by  the  filing  of 
an  appeal  bond  in  the  office  of  the  clerk  of  the  county 
court,  and  show  conclusively  that  an  appeal  is  perfected 
by  the  filing  of  a  bond  as  required  by  the  statute.  It 
must  be  understood  that,  in  holding  that  an  appeal  is 
perfected  by  the  filing  of  a  bond,  we  mean  that  the  party 
appealing  has  fully  performed  the  statutory  requii'ements 
which  he  is  called  upon  to  perform  when  the  bond  is 
filed  with  the  justice;  but  when  the  bond  is  filed  with 
the  clerk  of  the  court  the  appeal  is  not  perfected  until  the 
service  of  the  summons  and  supersedeas  provided  for  by 
statute.  When  the  appeal  is  perfected  in  either  way,  the 
court  has  acquired  jurisdiction  of  the  parties,  and  may 
then  proceed  to  act  in  the  case  so  far  as  it  is  authorized 
by  having  such  jurisdiction;  but  it  cannot  act  with  refer- 
ence to  matters  of  which  it  has  not  acquired  jurisdiction. 

Under  the  statutes  of  Illinois,  from  which  our  statutes 
relating  to  appeals  from  justices'  courts  were  substan- 
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tially  adopted,  it  is  held  that  the  provisions  requiring  the 
justice  to  return  to  the  appellate  court  all  the  papers  in  the 
case,  and  a  certified  transcript  of  the  judgment,  relate  to 
the  manner  in  which  the  appellate  court  shall  obtain  juris- 
diction of  the  subject-matter  of  the  action;  and  it  was  fur- 
ther held  that,  until  the  court  had  obtained  jurisdiction 
of  such  subject-matter,  it  had  no  power  to  dismiss  the  ap- 
peal. Reedv.  DriscoUy  84  HI.  96,  98;  Sheridan  v.  Beard- 
sley,  89  HI.  477.  It  is  said  in  Reed  v.  DriscoUy  supra,  that 
defendant  in  error  could,  if  he  had  chosen,  have  filed  a 
transcript  of  the  judgment  in  the  appellate  court,  and 
then  have  made  any  motion  he  might  choose;  and  we 
think  this  suggests  the  proper  practice  to  pursue  in  such 
cases.  Some  of  the  courts  of  this  state  have  a  standing 
rale  of  court,  providing  for  the  filing  of  such  transcript 
by  the  appellee,  and  for  an  application  for  a  rule  on  the 
appellant  to  refund  the  costs  of  obtaining  such  transcript, 
and  for  a  dismissal  of  the  appeal  on  failure  of  appellant  to 
pay  the  same  within  the  time  required  by  the  order  of  the 
court;  and  there  can  be  no  question  but  that  either  party 
has  the  right,  independent  of  any  rule  of  court,  to  file  the 
transcript,  and  thus  give  the  court  jurisdiction  over  the 
subject-matter.  The  court  erred  in  dismissing  the  appeal, 
and  the  judgment  should  be  reversed. 

De  France  and  Stallcup,  CO.,  concur. 

Per  Curiam.     For  the  reasons  assigned  in  the  forego- 
ing opinion  the  judgment  of  the  court  below  is  reversed. 

Reversed. 


Denver  &  R.  G.  R'y  Co.  v.  Tong, 
Same  v.  Studt. 

Error  to  Fremont  County  Court. 

Mr.  E.  0.  WoLCOTT,  for  pjlaintiflf  in  error. 

Mr.  A.  Macon,  for  defendant  in  error. 
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EisiNG,  C.  The  questions  presented  in  these  cases  are 
the  same  as  those  presented  in  the  case  of  Railway  Co. 
V.  Rader,  antCy  p.  536  (decided  at  the  present  term),  and 
the  rulings  in  that  case  are  followed  in  these  cases.  The 
judgment  should  be  reversed. 

De  France  and  Stallcup,  CO.,  concur. 

Per  Curiam.  For  the  reasons  assigned  in  the  forego- 
ing opinion  the  judgments  of  the  court  below  are  reversed. 

Reversed. 


Gale  v.  James. 

1.  Plaintiff,  in  an  action  to  recover  for  labor  and  services,  pleaded  the 

common  count.  The  answer  denied  that  defendant  "owes  the 
plaintiff  the  sum  of  $294.50  [the  amount  sued  for],  or  any  sum 
whatsoever,  on  account  or  otherwise."  Heldf  that  this  was  merely 
a  denial  of  a  legal  conclusion,  insufficient  under  the  code  practice, 
and  that  plaintiff  was  entitled  to  judgment. 

2.  To  a  complaint  alleging  that  defendant  was  indebted  to  plaintiff  in 

the  sum  of  $294.50  for  labor  and  services,  defendant,  without  mak- 
ing any  sufficient  denial  of  the  allegations  of  the  complaint,  an- 
swered that  he,  together  with  others,  was  jointly  interested  in  work- 
ing a  mine,  and  that  they  jointly,  and  not  otherwise,  employed 
plaintiff  therein,  ''and  that  there  is  now  due  said  plaintiff  for  said 
work  and  labor,  from  this  defendant  and  his  said  joint  owners," 
a  balance  of  $219.50.  Held,  that  the  answer  was  merely  an  at- 
tempted plea  in  abatement;  that  there  was  nothing  to  indicate  that 
the  work  and  labor  therein  mentioned  was  the  same  as  alleged  in 
the  complaint;  and  that  there  was  no  error  of  which  defendant 
could  complain  in  rendering  judgment  for  plaintiff  on  the  pleadings 
for  $219.50. 

8.  The  right  to  complain  of  the  court's  ruling  in  striking  an  answer 
from  the  files  is  waived  by  filing  an  amended  answer. 

4.  In  determining  the  sufficiency  of  an  answer,  the  fact  that  a  replica- 
tion was  filed  cuts  no  figure,  where  the  replication  was,  by  leave  of 
court,  withdrawn  before  motion  for  judgment. 

Appeal  from  Boulder  Cotmty  Court. 

Tms  was  an  action  to  recover  for  labor  and  services 
rendered,  brought  by  W.  T.  James  against  Dennis  Gale. 
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There  was  judgment  for  plaintiff  on  the  pleadings,  and 
defendant  appeals. 

Messrs.  Owen  and  Sitdger,  for  appellant. 

De  France,  C.  The  appellee  James  sued  the  appellant 
Gale  to  recover  the  price  and  value  of  certain  labor  and 
services  alleged  to  have  been  done  and  rendered  by  the 
former,  between  certain  dates,  and  in  the  capacity  of  a 
mining  foreman,  for  and  at  the  special  instance  and  re- 
quest of  the  latter.  After  alleging  the  amount  sued  for  to 
be  less  than  $2,000,  the  complaint  proceeds  as  follows: 
"That  the  defendant  is  indebted  to  the  plaintiff  in  the  sum 
of  $294.50,  and  interest  thereon  at  ten  per  cent,  per  annum 
from  the  7th  day  of  September,  A.  D.  1883,  over  and  above 
all  set-offs  and  counter-claims,  on  an  account  for  work, 
labor  and  services  as  a  mining  foreman,  performed  by  the 
plaintiff  for  the  defendant,  at  the  special  instance  and  re- 
quest of  the  defendant,  in  Boulder  county,  Colorado,  be- 
tween the  1^  day  of  November,  A.  D.  1882,  and  the  7th 
day  of  September,  1883,  both  days  inclusive;  that  no  part 
of  said  sum  or  the  interest  thereon  has  been  paid,  though 
the  principal  became  due  September  7,  1883.  Wherefore 
the  plaintiff  demands  judgment  against  the  defendant  for 
the  sum  of  $294. 50,  and  interest  thereon  from  September 
7,  1883,  and  costs  of  suit."  The  original  answer  of  the 
defendant  was  stricken  out  upon  motion  of  the  plaintiff, 
and  an  amended  answer  was  filed,  which  is  as  follows: 
"The  defendant,  answering  to  the  plaintiff's  complaint, 
says:  (1)  He  denies  that  he  owes  the  plaintiff  the  sum  of 
$294.50,  or  any  sum  whatsoever,  on  account  or  otherwise. 
(2)  That  he,  together  with  Alex.  Von  Wendt,  Thomas  L. 
Drake  and  Milo  A,  Smith,  were  jointly  interested,  and 
not  otherwise,  in  working  and  mining  upon  a  lode  called 
the  ^Alamakee,'  situated  in  said  county  and  state,  and 
that  as  such  joint  owners,  and  not  otherwise,  they  em- 
ployed plaintiff  to  work  and  labor  for  them  on  said  mine, 
and  that  there  is  now  due  said  plaintiff  for  said  work  and 
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labor  from  this  defendant  and  his  said  joint  owners  the 
sum  of  $244.50,  less  a  bill  for  lumber  furnished  said 
plaintiff,  to  be  deducted  from  said  sum  of  $244. 50,  amount- 
ing to  $25,  making  the  total  amount  due  said  plaintiff  as 
aforesaid  $219.50.  (3)  That  the  said  Alexander  Yon 
Wendt,  Thomas  L.  Drake  and  Milo  A.  Smith  are  still 
living."  After  the  filing  of  this  amended  answer  the 
plaintiff  moved  the  court  for  judgment.  This  motion 
was  granted,  and  a  final  judgment  was  thereupon  ren- 
dered against  the  defendant  in  favor  of  the  plaintiff  for 
the  sum  of  $219.50,  and  for  costs  of  suit,  from  which 
judgment  the  defendant  has  appealed  to  this  court.  The 
ruling  of  the  court  in  striking  the  original  answer  from 
the  files  is  assigned  for  error.  The  right  to  complain  of 
this  ruling  was  waived  by  filing  an  amended  answer. 
The  action  of  the  court  in  rendering  final  judgment  is 
also  assigned  for  error,  and  this  embraces  all  the  errors 
which  have  been  assigned,  except  the  one  disposed  of 
above.  The  motion  upon  which  final  judgment  was  ren- 
dered is  not  incorporated  in  the  bill  of  exceptions,  yet  it 
is  but  fair,  perhaps,  to  presume  that  it  was  based  upon, 
and  is  therefore  a  judgment  upon,  the  pleadings. 

Whether  this  judgment  should  be  reversed  or  affirmed 
depends  upon  the  sufficiency  or  insufficiency  of  the 
amended  answer.  This  answer  partakes  of  the  nature 
of  a  plea  in  abatement.  Our  Code  of  Civil  Procedure  rec- 
ognizes no  plea  in  abatement  as  such,  but  subject-matter 
of  that  nature  may  be  set  up  by  way  of  answer.  The 
first  paragraph  of  this  answer  is  but  a  denial  of  a  con- 
clusion of  law.  Such  conclusion  involves  no  element  of 
fact,  and  therefore  presents  no  issue.  Pom.  Rem.  §  637 
et  seq.;  Lightner  v,  Meiizel,  35  Cal.  453;  Millard  v,  Bald- 
win^ 3  Gray,  484;  Sapington  v.  Jeffries,  15  Mo.  628;  Tele- 
graph Co.  V.  Patterson,  1  Nev.  151;  Baker  v.  Cordwelly 
6  Colo.  199;  Bliss,  Code  PI.  §  334;  Watson  v.  Lemen,  9 
Colo.  200.  The  liberal  construction  for  pleadings  pro- 
vided by  the  code  does  not  mean  that  courts  shall  supply 
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a  pleading  bodily,  or  any  substantial  averment  which 
may  be  wanting,  or  that  they  shall  overlook  or  disregard 
the  omission  of  a  substantial  averment.  Spear  v.  Doiun- 
ing\  34  Barb.  523;  Ci-ugerv.  Railroad  Co.  12  N.  Y.  201. 
The  plaintiff  used  the  common  count  for  the  complaint. 
This  is  permissible  under  our  practice.  Code,  1877,  §  64; 
Bliss,  Code  PI.  §  299;  Leitensdorfer  v.  King,  7  Colo.  436. 
A  denial  simply  of  the  legal  conclusion  stated  in  the 
common  count,  without  denying  the  facts  from  which 
such  conclusion  is  derived,  does  not  fulfill  the  require- 
ments of  our  code  pi*actice.  Watson  v.  Lemen,  9  Colo. 
200;  Bliss,  Code  PL  §  334.  And  this  is  especially  true  if 
the  effect  or  sufficiency  of  such  denial  be  questioned  by 
demurrer,  or  by  motion,  as  in  this  case  before  trial  or 
verdict,  as  a  stricter  rule  of  construction  is  then  de- 
manded. White  V.  Spencer,  14  N.  Y.  247;  St,  John  v, 
Northrup,  23  Barb.  26;  Wall  v.  Water- Works,  18  N.  Y. 
119;  Lounsbury  v.  Purdy,  id.  515;  Bhss,  Code  PL  §  334, 
The  subject-matter  of  the  defense  set  up  in  this  case  being 
purely  that  of  abatement,  still  less  liberality  of  construc- 
tion should  be  indulged,  as  such  matter  is  of  a  dilatory 
nature.  The  answer  in  this  case  is  a  mere  nullity,  if  the 
denial  in  the  first  paragraph  is  to  be  given  no  force;  and 
it  is  not  entitled  to  any  force  upon  reason  -or  authority. 
The  answer  does  not  show  the  cause  of  action  therein 
stated  to  be  the  same  as  that  stated  in  the  complaint. 
This  is  a  necessary  averment  to  make  it  a  good  answer. 
The  court  cannot  overlook  this  omission.  The  denial 
contained  in  the  first  paragraph  should  not  be  given  the 
effect  of  supplying  such  omission.  For  aught  that  appears 
in  the  answer,  the  cause  of  action  therein  stated,  and 
that  stated  in  the  complaint,  may  both  have  existed  in 
favor  of  the  plaintiff  at  the  time  this  suit  was  brought. 
It  is  no  more  effective  as  an  answer,  than  though  the  de- 
fendant had  stated  instead  thereof  that  he  and  others 
were  jointly  indebted  to  plaintiff  for  goods  sold  and  de- 
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livered,  or  on  any  other  account  than  that  named  in  the 
complaint.  The  fact  that  both  were  for  work  and  labor 
only  makes  them  similar  to  that  jextent,  or  in  that  par- 
ticular. It  does  not  appear  that  it  was  for  the  same 
work  and  labor.  In  construing  pleadings  the  same  degree 
of  liberality  is  not  to  be  applied  in  all  cases,  but  reference 
should  be  had  to  the  character  of  the  pleadings,  as  well 
as  to  the  time  and  mode  in  which  their  sufficiency  may 
be  called  in  question.  Nothing  is  to  be  drawn  from  the 
fact  that  a  replication  to  the  answer  was  filed  in  this 
case.  It  was  afterwards,  and  before  motion  for  judg- 
ment, withdrawn  by  leave  of  court,  and  the  record  stands 
as  though  such  replication  had  never  been  filed.  Nor 
does  the  fact  that  judgment  was  rendered  for  less  than 
the  plaintiff  asked  avail  the  defendant,  as  that  was  an 
error  of  the  court  committed  in  his  favor.  What  the 
plaintiflf  or  the  court  below  may  have  thought,  said  or 
done  in  respect  to  this  answer  is  not  of  sufficient  potency 
to  control  this  court  upon  the  question  of  its  construc- 
tion, and  has  no  bearing  whatever  in  that  respect.  HcUl 
V,  Rockwelly  8  Colo.  103.  Our  system  of  practice  is  equally 
liberal  in  regard  to  amendments  of  pleadings  as  in  the 
matter  of  their  construction.  The  defense  here  is  of  a 
dilatory  character,  and  was  attacked  by  motion.  No 
leave  of  court  was  asked  to  amend  the  same,  but  the  de- 
fendant elected  to  stand  by  his  answer  as  it  was.  Should 
he  now  be  heard  to  assail  a  judgment  which  is  the  result 
of  his  own  negligence?  All  proper  and  legitimate  in- 
tendments must  be  indulged  in  support  of  such  judgment. 
The  defense  sought  to  be  interposed  by  the  answer  has 
but  a  single  purpose:  to  abate  the  action  or  require  others 
to  be  joined  as  defendants.  The  denial  contained  in  the 
first  paragraph,  besides  being  insufficient  for  any  pur- 
pose, was  not  necessary  to  such  a  defense.  The  answer 
can  only  be  held  good  by  giving  force  to  this  denial,  and 
by  giving  to  the  language  used  a  meaning  which  it  does 
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not  fairly  import.    For  these  reasons  the  judgment  should 
be  affirmed. 

Stallcup,  C,  concurs;  Eising,  C,  dissenting. 

Per  Curiam.  For  the  reasons  given  in  the  foregoing 
opinion  of  a  majority  of  the  supreme  court  commissioners 
the  judgment  of  the  court  below  is  affirmed. 

Affirmed. 


Colorado  Cent.  R.  Co.  v.  Caldwell. 

1.  The  appearance  of  a  railway  company  before  a  justice,  in  response  to 

a  summons  served  on  a  station  agent,  though  limited  to  the  pur- 
pose of  a  motion  to  quash  the  service  of  the  summons,  when  fol- 
lowed by  a  full  appearance  and  a  motion  for  a  nonsuit,  waives  any 
objection  to  the  service. 

2.  An  appeal  by  defendant  from  the  judgment  of  the  justice  in  such 

action  gives  the  county  court  jurisdiction  of  defendant,  and  is  a 
waiver  of  such  defective  service. 

3.  PlaintiflTs  cow  was  struck  at  a  crossing  in  a  city  by  an  engine  run- 

ning at  from  ten  to  twelve  miles  an  hour,  which  was  much  faster 
than  allowed  by  the  city  ordinance.  The  view  of  the  crossing  was 
unobstructed  for  two  hundred  and  fifty  feet.  The  speed  of  the 
train  was  not  slackened,  nor  the  bell  or  whistle  sounded.  Either 
the  engineer  or  fireman,  and  perhaps  both,  were  looking  out  of  the 
window  at  a  public  gathering,  at  the  time.  Held  negligence  at 
common  law. 

4.  The  question  whether  defendant  was  a  resident  of  the    county 

wherein  the  suit  was  brought,  not  having  been  raised  in  the  county 
court,  will  be  considered  waived. 

Appeal  from  Oilpin  County  Court. 

Action  hy  Matthew  Caldwell  against  the  Colorado 
Central  Railroad  Company  for  negligently  killing  a  cow, 
brought  in  a  justice's  court,  and  removed  to  the  county 
court  on  appeal.  Verdict  and  judgment  for  plaintifiE, 
and  defendant  appeals. 

Messrs.  Teller  and  Orahood,  for  appellant. 

Mr.  H.  B.  Morse,  for  appellee. 
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De  France,  C.  The  appellee  sued  the  appellant,  be- 
fore a  justice  of  the  peace  of  Gilpin  county,  to  recover 
the  value  of  a  milch  cow  owned  by  him,  and  allied  to 
have  been  killed  on  the  appellant's  railroad  by  the  running 
of  an  engine  against  it.  A  judgment  was  recovered  by 
the  plaintiff  before  such  justice,  and  the  defendant  com- 
pany appealed  to  the  county  court  of  said  county,  where 
a  trial  was  had  before  a  jury,  resulting  in  a  verdict  and 
judgment  in  favor  of  the  plaintiff,  from  which  an  appeal 
has  been  taken  to  this  court.  The  summons  issued  by 
the  justice  of  the  peace  was  served  upon  one  Charles  H. 
Sprague,  as  agent  of  the  defendant.  Sprague  was  but  a 
station  agent  at  Black  Hawk,  in  said  county,  at  the  time 
of  such  service.  The  defendant  appeared  before  the  jus- 
tice, and  moved  to  quash  the  service  of  the  summons, 
and  dismiss  the  action,  upon  the  ground  that  Sprague 
was  not  such  an  agent  as  the  law  authorized  summons  to 
be  served  upon,  limiting  its  appearance  of  the  purpose  of 
such  motion.  The  motion  was  denied  by  the  justice. 
This  motion  was  renewed,  or  one  of  like  import  was 
made,  by  the  defendant  in  the  county  court,  before  trial, 
and  was  there  denied.  The  denial  of  such  motion  by  the 
county  court  is  assigned  as  error.  This  ruling  was  not 
erroneous.  The  defendant  made  a  full  appearance  before 
the  justice  at  the  trial,  and  moved  for  a  nonsuit  there, 
after  the  plaintiff  had  inti'oduced  his  evidence,  and  this 
was  a  waiver  of  any  defect  in  the  service  of  summons. 
In  addition  to  this,  the  taking  of  an  appeal  from  the 
judgment  of  a  justice  of  the  peace  gives  jurisdiction  of 
the  person,  and  is  a  waiver  of  all  defects  in  the  service  of 
process,  or  even  the  want  of  process.  Deitz  t\  City  oj 
Central^  1  Colo.  330;  Swingley  v.  Haynes,  22  HI.  214; 
Railroad  Co.  v.  McCutchin,  27  HI.  10. 

The  remedy  provided  by  statute  for  the  recovery  of 
damages  for  the  injury  or  killing  of  stock  by  railroad 
companies  in  the  operation  of  their  roads  is  cumulative. 
Railway  Co.  v.  Henderson^  10  Colo.  1.    The  common- 
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law  remedy  for  negligence  may  still  be  invoked.  The 
defendant  introduced  no  evidence  in  the  case.  The 
plaintiff's  evidence  tends  to  show  that  the  cow  was 
struck  by  the  defendant's  engine  at  a  crossing  within  the 
limits  of  the  city  of  Black  Hawk;  that  the  engine  which 
did  the  injury,  and  the  train  of  cars  thereto  attached, 
wer6  running  at  a  rate  of  speed  of  from  ten  to  twelve 
miles  per  hour,  which  was  greatly  in  excess  of  the  rate 
of  speed  permitted  by  the  ordinance  of  said  city,  read  in 
evidence  at  the  trial;  that  the  view,  between  the  place 
where  the  cow  was  struck  and  the  approaching  engine, 
was  unobstructed  for  a  distance  of  about  two  hundred 
and  fifty  feet;  that  the  speed  of  the  train  was  not 
slacked  before  it  struck  the  cow;  that  the  engine  bell  was 
not  rung,  nor  the  whistle  blown;  and  that  the  engineer 
and  fireman  —  although  the  witnesses  were  not  positive 
as  to  both  —  were  looking  out  of  the  cab  window  at  the 
side  of  the  engine,  in  the  direction  of  a  public  gathering 
assembled  in  said  city,  on  one  side  of  the  railroad  track. 
We  think  these  facts  constitute  such  negligence  of  the 
defendant  as  entitles  the  plaintiff,  in  connection  with 
the  other  facts  proven,  to  a  recovery  at  common  law. 
Whether  or  not  the  defendant  was  a  resident  of  the 
township  in  which  the  action  was  brought  is  a  question 
that  was  not  raised  in  the  county  court,  and  must  be 
deemed  waived.  Railroad  Co.  v.  RohertSy  6  Colo.  333. 
The  judgment  should  be  affirmed. 

Stallcup  and  Rising,  CC,  concur. 

Per  Curiam.    For  the  reasons  assigned  in  the  fore- 
going opinion  the  judgment  of  the  court  below  is  aflSrmed. 

Affirmed. 
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1.  InBtractions  given  and  refused,  but  not  incorporated  in  the  bill  of 

exceptions,  do  not  become  a  part  of  the  record,  and  error  assigned 
thereon  will  not  be  considered. 

2.  General  Statutes,  section  2033,  provides  that  in  replevin  before  jus- 

tices of  the  peace,  where  the  property  has  not  been  taken  on  the 
writ,  the  action  may  proceed  as  one  for  damages.  On  the  trial  of 
an  appeal  from  a  justice  in  a  replevin  suit,  in  which  there  were  no 
written  pleadings,  the  jury  found  for  the  plaintiff,  and  assessed 
her  damages  at  $225 ;  for  which  sum  the  court  entered  judgment^ 
reciting  therein  that  it  appeared  by  the  records  and  evidence  that 
the  property  in  controversy  had  never  l)een  replevied  or  delivered 
to  plaintiff.  Held^  that  the  verdict  and  judgment  weve  sufficiently 
responsive  to  the  issues. 

Appeal  from  Chaffee  County  Court. 

Action  of  replevin,  brought  by  Mary  F.  Watkins,  as 
administratrix  of  the  estate  of  L.  E.  Watkins,  deceased, 
against  T.  Witcher.  Verdict  and  judgment  for  plaintiff, 
and  defendant  appeals. 

Messrs.  T.  M.  S.  Ehett  and  H.  W.  Hobson,  for  appel- 
lant. 

Mr.  G.  K.  Hartenstine,  for  appellee. 

Stallcup,  C.  This  is  an  action  of  replevin  for  eight 
head  of  cattle,  brought  by  the  appellee  against  the'appel- 
lant  before  a  justice  of  the  peace.  Appeal  from  the 
judgment  there  was  taken  to  the  county  court,  where 
the  case  was  tried  to  a  juiy,  and  verdict  and  judgment 
were  given  for  appellee,  and  the  case  comes  here  by  appeal 
therefrom.  The  instructions  given  and  refused  by  the 
court  were  not  incorporated  in  the  bill  of  exceptions. 
Without  being  so  incorporated  they  do  not  become  a 
part  of  the  record,  and  error  assigned  thereon  will  not  be 
considered  here.    Mining  Co.  v.  Kirtley^  8  Colo.  108; 
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Banks  v.  Hoyty  ante,  p.  399  (opinion  filed  June  1,  1888). 
The  bill  of  exceptions  in  this  case  shows  nothing  but  the 
evidence;  it  shows  not  a  single  objection  or  exception  to 
the  admission  or  rejection  of  testimony.  Is.  there  any- 
thing in  the  record  proper  showing  that  the  judgment 
was  erroneous?  It  is  argued  that  the  verdict  and.  judg- 
ment are  not  responsive  to  the  issues.  The  verdict  of 
the  jury  was  as  follows:  '*  We,  the  jury,  find  the  issues 
herein  for  the  plaintiff,  and  assess  her  damages  at  the 
sum  of  $225;"  upon  "which  the  court  gave  judgment  as 
follows:  *'The  jury  by  whom  the  issues  joined  in  this 
cause  was  tried,  having  found  the  issues  herein  for  the 
plaintiff  by  their  verdict,  and  it  appearing  by  the  records 
and  evidence  that  the  cattle  and  property  in  controversy 
have  never  been  replevied  or  delivered  to  the  plaintiff, 
and  said  jury  by  their  verdict  having  assessed  the  dam- 
ages of  plaintiff  herein  at  the  sum  of  $225,  therefore  it  is 
considered  that  said  plaintiff  do  have  and  recover  of  and 
from  said  defendant  the  sum  of  $225,  and  also  said 
plaintiff's  costs  in  this  action,  taxed  at  $375.16."  Section 
2033,  General  Statutes,  provides  that  in  cases  of  replevin 
before  justices  of  the  peace,  when  the  property  has  not 
been  taken  on  the  writ,  the  action  may  proceed  as  one 
for  damages.  There  were,  of  course,  no  written  plead- 
ings; and,  under  the  foregoing  statute,  the  verdict  and 
judgment  were  sufficiently  responsive  to  the  issues.  It 
appears  that  the  cattle  were  taken  from  the  appellee's 
intestate  by  the  appellant;  that  they  were  not  taken  qr 
returned  by  the  writ;  and  that  the  dispute  was  upon  the 
question  of  ownership.  The  evidence  for  appellee  showed 
thatrthe  cattle  were  in  the  possession  of  appellee's  intes- 
tate, and  were  branded  with  his  brand;  that  appellant 
claimed  and  took  the  cattle  as  his  own,  and  claimed  and 
gave  evidence  tending  to  show  that  they  had  been 
branded  with  said  brand,  over  his  brand,  fraudulently 
and  without  right.    The  jury  found  this  issue  against 
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the  appellant,  and  the  evidence  was  sufficient  to  warrant 
such  finding.    The  judgment  should  be  affirmed. 

De  France  and  Rising,  CO.,  concur. 

Per  Curiam.    For  the  reasons  assigned  in  the  forego- 
ing opinion  the  judgment  of  the  court  below  is  affirmed. 

Affirmed. 


Gross  y.  Watkins. 


lo  replevin  the  evidence  showed  that  the  cattle  sued  for  were  in  the 
possession  of  plaintiff's  intestate,  and  branded  with  his  brand ;  that 
defendant  claimed  and  took  them  as  his  own ;  and  alleged  and  gave 
evidence  that  they  had  fraudulently  been  branded  with  the  brand 
of  plaintiff's  intestate  over  his  own  brand.  Heldj  that  a  verdict  for 
plaintiff  was  warranted  by  the  evidence. 

Appeal  from  Chaffee  County  Court 

Action  of  replevin,  brought  by  Mary  F.  Watkins,  ad- 
ministratrix of  the  estate  of  L.  E.  Watkins,  deceased, 
against  Gregory  Gross.  Verdict  and  judgment  for  plaint- 
iff, and  defendant  appeals. 

Messrs.  T.  M.  S.  Ehett  and  H.  W.  Hobson,  for  appel- 
lant. 

Mr.  G.  K.  Hartenstine,  for  appellee. 

Stallcup,  C.  This  was  an  action  of  replevin  for  one 
cow  and  one  steer,  brought  by  the  appellee  against  the 
appellant  before  a  justice  of  the  peace.  Upon  judgment 
there  the  case  was  taken  to  the  county  court  by  appeal, 
and  there  tried  to  a  jury.  The  verdict  and  judgment 
were  for  the  appellee,  and  the  case  comes  here  on  appeal. 
By  an  inspection  of  the  transcript,  the  certificate  thereto, 
and  the  judge's  certificate  to  and  authentication  of  the 
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correctness  of  the  statement  of  the  evidence  in  the  case, 
it  appears  that  the  evidence  is  all  we  have  here  in  the 
way  of  a  bill  of  exceptions.  It  appears  therefrom  that 
there  was  no  objection  made  or  exception  taken  touching 
the  introduction  or  rejection  of  evidence.  By  the  ver- 
dict of  the  jury  the  issues  were  found  in  favor  of  ap- 
pellee, and  her  damages  were  assessed  at  $25.  Judgment 
was  accordingly  rendered  for  the  same,  with  costs.  The 
evidence  for  appellee  showed  that  the  cattle  were  in  the 
possession  of  appellee's  intestate,  and  were  branded  with 
his  brand;  that  appellant  claimed  and  took  the  cattle  as 
his  own,  and  claimed  and  gave  evidence  tending  to  show 
thafrthey  had  been  branded  with  said  brand,  over  his 
brand,  fraudulently  and  wrongfully.  The  jury  found 
this  issue  against  the  appellant,  and  the  evidence  was 
suflBcient  to  warrant  such  finding.  This  is  the  only  ques- 
tion properly  presented  by  the  record  and  argued  here. 
The  judgment  should  be  affirmed. 

De  France  and  Rising,  CO.,  concur. 

Per  Curiam.     For  the  reasons  assigned  in  the  fore- 
going opinion  the  judgment  of  the  court  below  is  affirmed. 

Affirmed. 


LoNGMONT  Supply  Ditch  Co.  v.  Coffman, 

Where  the  uncontradicted  evidence  shows  that  claims  against  a  corpo- 
ration were  approved  by  a  majority  of  the  board  of  directors,  act- 
ing separately,  in  accordance  with  a  customary  usage,  this  must  be 
held,  as  a  matter  of  law,  to  constitute  a  sufficient  approval  in  the 
absence  of  any  law  or  by-law  restricting  the  directors  to  a  different 
mode. 

Error  to  District  Court  of  Bovlder  County. 

Tms  was  an  action  by  the  Longmont  Supply  Ditch 
Company  against  Enoch  J.  Coffman,  to  recover  the  value 
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of  stocky  and  a  sam  of  money  aDeged  to  have  been  fraod- 
ulently  appropriated  by  defendant  while  acting  as  plaint- 
iflPs  secretary  and  treasurer.  There  was  a  verdict  and 
judgment  for  defendant,  and  plaintiff  brings  error. 

Messrs.  Dolloff  and  ErrrENHOUSE,  for  plaintiff  in 
error. 

Mr.  J.  T.  KiME,  for  defendant  in  error. 

De  France,  C.  The  plaintiff  in  error,  a  corporation, 
was  plaintiff  below,  and  brought  this  action  in  the  county 
court  of  Boulder  county  against  the  defendant,  Coff man, 
where  judgment  was  rendered  against  the  defendant. 
The  case  was  appealed  by  him  to  the  district  court  of 
said  county,  where  a  trial  to  a  jury  was  had,  and  a  ver- 
dict returned,  and  judgment  rendered  for  defendant. 
The  case  is  brought  here  by  writ  of  error. 

The  defendant  was  secretary  and  treasurer  of  the 
plaintiff  from  March,  1881,  until  April,  1884,  and  was 
aLso  one  of  its  directors.  The  corporation  had  but  three 
directors.  Prior  to  the  period  above  named  it  had  adopted 
certain  by-laws,  which  were  in  force  during  such  period, 
and  among  which  were  the  following  sections:  "  Section 
3.  The  secretary  shall  keep  a  record  of  all  meetings  of 
the  company  and  of  the  directors.  He.  shall  collect  all 
moneys  due  the  company  by  assessment  or  otherwise, 
and  pay  the  same  into  the  treasury.  He  shall  be  the  cus- 
todian of  the  books  and  papers  of  the  company,  and  shall 
countersign  all  orders  and  certificates  of  stock.  Sec.  4. 
The  treasurer  shall  receive  all  moneys  of  the  company, 
keep  a  correct  account  of  the  same,  and  pay  them  out 
only  upon  orders  of  the  president,  countersigned  by  the 
secretary."  **  Sec.  7.  No  officer  of  the  company  shall  re- 
ceive any  compensation  for  services,  except  for  time  and 
labor  actually  spent  for  the  benefit  of  the  company,  and 
then  not  to  exceed  $2  per  day,  and  to  be  audited  and  al- 
lowed by  the  board  of  directors. "  The  complaint  charges 
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the  defendant  with  having  wrongfully  and  fraudulently 
appropriated  certain  stock  and  money  of  the  plaintiff  to 
his  own  use  while  such  secretary  and  treasurer,  and 
seeks  by  the  action  to  recover  the  value  of  such  stock, 
and  the  amount  of  money  so  appropriated.  The  wrong 
complained  of  consisted,  as  is  alleged,  in  the  defendant's 
crediting  himself  on  the  books  of  the  plaintiff  with  cer- 
tain claims  of  his  own  against  it,  and  in  applying  such 
stock  and  money  in  payment  thereof,  without  such  claims 
being  regularly  audited  and  allowed  by  the  corporation. 
By  his  answer  the  defendant  denied  all  wrong  in  the 
premises,  and  averred  the  justice  of  these  several  claims, 
and  also  averred  that  the  same  had  been  audited  and  al- 
lowed according  to  the  usual  .practice  of  the  directors  in 
such  cases.  The  evidence  shows  that  such  claims  were 
not  audited  or  passed  upon  at  any  regular  meeting  of  the 
board  of  directors,  but  that  they  had  been  approved  by  a 
majority  of  the  directors,  acting  separately,  and  that  it 
had  become  a  practice  of  the  directors  to  allow  and  ap- 
prove bills  in  that  way.  There  were  three  separate 
claims  of  the  defendant  so  alleged  to  have  been  paid  by 
him,  and  three  separate  causes  of  action  stated  in  the 
complaint,  corresponding  therewith.  Three  instructions 
were  asked  by  the  plaintiff,  one  relating  to  each  cause  of 
action,  based  solely  upon  the  proposition  that  the  plaint- 
iff was  entitled  to  recover,  unless  such  claims  had  been 
audited  and  allowed  by  the  board  of  directors.  If  it  be 
assumed  that  these  instructions  each  stated  correctly  an 
•  abstract  legal  principle,  yet,  in  view  of  the  facts,  there 
was  nothing  upon  which  to  predicate  their  announce- 
ment. The  court  was  justified  in  assuming  as  facts 
those  things  which  were  clearly  established  by  evidence, 
and  upon  which  there  was  absolutely  no  conflicting  testi- 
mony. To  have  given  the  instructions  would  have  tended 
to  mislead  the  jury,  by  inviting  their  attention  to  some- 
thing that  was  practically  out  of  the  case.  The  claims  of 
officers  of  a  corporation  against  it  should,  before  they  are 
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paid,  be  approved,  and  their  payment  authorized  by  the 
corporation.  Railroad  Co,  v.  Woody  61  N.  H.  418.  But 
what  constitutes  a  sufficient  auditing  and  allowance  of  a 
claim  is  a  question  of  law  for  the  court.  The  evidence, 
without  any  conflict  therein,  shows  that  these  claims 
were  approved  by  a  majority  of  the  board  of  directors, 
in  accordance  with  a  customary  usage  of  such  board  in 
such  cases;  and  this  must  be  held  to  constitute  a  sufficient 
approval,  in  the  absence  of  any  law  or  by-law  restricting 
the  directors  to  a  different  mode.  Bank  v.  Railway  Co. 
30  Vt.  159.  The  by-laws  of  plaintiff  do  not  designate  the 
manner  in  which  claims  shall  be  audited  and  allowed. 
The  instructions  weref  properly  refused.  For  the  same 
reasons,  there  was  no  errorjn  the  instruction  given  which 
states  the  law  concerning  the  controversy  over  the  jus- 
tice of  defendant's  claims.  It  states  the  law  correctly, 
and,  while  it  ignores  the  question  of  the  approval  of  such 
claims,  yet  the  court  was  justified  under  the  evidence  in 
assuming  such  approval,  and  in  taking  that  question 
from  the  jury.  As  there  was  no  fraud  shown  by  the 
testimony,  the  instruction  given  relating  to  fraud  had  no 
tendency  to  prejudice  the  plaintiff.  The  jury  found  by 
their  verdict  that  the  claims  of  the  defendant  were  just, 
and,  while,  the  evidence  is  somewhat  conflicting,  yet  we 
think  it  fully  sustains  the  verdict.  The  judgment  should 
be  affirmed. 

Stallcup  and  Rising,  CC.  ,  concur. 

Per  Curiam.     For  the  reasons  assigned  in  the  forego- 
ing opinion  the  judgment  of  the  court  below  is  affirmed. 

Affirmed. 
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Whitney  et  aXu  v.  Teichfuss  et  al. 

1.  An  assigned  error  that  the  court  erred  in  denying  a  motion  to  strike 
out  an  amended  answer,  where  the  motion  to  strike  out,  and  the 
exceptions  to  the  ruling  of  the  court  thereon,  are  not  preserved  in 
the  bill  of  exceptions,  will  not  be  considered  on  appeal. 

d.  It  appearing  that  Chaffee  county  was  by  act  of  the  legislature,  Feb- 
ruary 13,  1883,  changed  from  the  third  class  to  the  second  class, 
held,  that  the  portion  of  the  costs  of  a  suit  in  that  county  accruing 
after  February  13,  1883,  should  be  taxed  according  to  the  rates 
fixed  by  law  for  counties  of  the  second  class. 

Error  to  District  Court  of  Chaffee  County. 

This  action  was  one  in  support  of  an  adverse  claim  by 
H.  L.  Whitney  et  cU.,  plaintiffs  here,  who  were  plaintiffs 
below,  claimants  of  the  Jenny  Hess  lode  mining  claim, 
against  W.  H.  Teichfuss  et  al.y  defendants,  claimants  of 
the  Dutchman  lode  mining  claim.  After  there  had  been 
two  trials  of  the  case,  and  a  third  trial  ordered,  the  de- 
fendants filed  an  amended  answer,  in  which  certain 
additional  allegations  were  made  showing  that  plaintiffs 
had  failed  to  do  certain  assessment  work  upon  the  Jenny 
Hess  lode  claim,  and  had  forfeited  their  rights  thereto, 
and  thereby  were  without  any  right  to  the  pi*emises  in 
controversy.  The  court  denied  a  motion  to  strike  out 
this  amended  answer.  The  plaintiffs  filed  their  replica- 
tion thereto,  whereupon  the  case  was  tried  the  third 
time.  Verdict  was  returned  for  the  defendants.  The 
court  denied  a  motion  for  a  new  trial,  and  gave  judg- 
ment upon  the  verdict  for  defendants.  Subsequently 
plaintiffs  moved  for  a  retaxing  of  the  costs,  which  motion 
was  denied.    The  case  comes  here  upon  writ  of  error. 

Messrs.  T.  M.  S.  Ehett,  H.  W.  Hobson  and  M.  G. 
Cage,  for  plaintiffs  in  error. 

Stallcup,  0.  There  is  no  bill  of  exceptions  of  any- 
thing occurring  prior  to  said  motion  to  retax  costs.    The 
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evidence,  the  motions  presented  at  the  trial,  and  the  ex- 
ceptions to  the  court's  decisions  and  orders  thereon,  are 
not  made  part  of  the  record.  The  errors  assigned  and 
argued  here  are  that  the  court  erred  in  denying  the  mo- 
tion to  strike  out  the  amended  answer,  and  in  denying 
the  motion  to  retax  costs.  The  motion  to  strike  out  the 
said  amended  answer,  and  exceptions  to  the  ruling  of 
the  court  thereon,  not  being  preserved  in  a  bill  of  excep- 
tions, form  no  part  of  the  record  proper  and  cannot  be 
considered  here.  Sec.  412,  Code  1883;  Anderson  v. 
Sloan,  1  Colo.  33;  Morris  v.  Angle,  42  Cal.  240;  Oraham 
V.  Linehan,  1  Idaho,  780;  Fox  v.  West,  id.  782;  Heacock 
V.  Hosmer,  109  111.  245;  Kibble  v,  Butler,  14Smedes  &  M. 
207;  Mining  Co.  v.  Kirtley,  8  Colo.  108. 

By  the  act  to  fix  and  regulate  the  fees  chargeable  by 
county  and  other  officers,  approved  February  18,  1881, 
Chaffee  county  was  of  the  '*  third  class,"  and  so  remained 
until  February  13,  1883,  when,  by  an  act  amendatory 
thereof,  Chaffee  county  was  placed  in  the  '*  second  class." 
It  appears  by  the  bill  of  exceptions,  taken  upon  denying 
the  motion  to  retax  costs,  that  all  the  costs  in  tliis  case 
were  taxed  at  third-class  rates,  being  much  greater  in 
amount  than  if  taxed  at  second-class  rates.  The  proceed- 
ing in  question  must  be  treated  as  taking  place  before 
final  judgment,  and  the  costs  as  finally  allowed  must  be 
regarded  as  part  of  the  final  judgment.  Cord  i\  Soidh- 
well,  15  Wis.  211;  Howard  v.  Richards,  2  Nev.  128.  For 
the  plaintiff  in  error  it  is  argued  that  the  costs  accruing 
after  February  13,  1883,  should  have  been  taxed  at  second- 
class  rates.  We  think  this  position  of  counsel  is  well 
taken,  and  that  the  costs  accruing  after  February  13, 
1883,  should  be  taxed  according  to  the  rates  fixed  by  law 
for  counties  of  the  second  class;  and  in  this  regard,  and 
to  this  extent,  the  judgment  should  be  modified. 

De  France  and  Rising,  CC,  concur. 
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Per  Curiam.  For  the  reasons  assigned  in  the  forego- 
ing opinion  the  judgment  of  the  court  below  is  reversed 
and  the  cause  remanded,  with  directions  that  the  judg- 
ment be  entered  in  accordance  with  the  views  expressed 
in  said  opinion. 

Modified. 


Pennington  v.  McNally.  h  sa? 
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1.  Under  General  Statutes,  section  499,  providing  that,  where  the  jadg- 

ment  rendered  in  the  county  court  shall  have  been  for  the  payment 
of  money,  the  party  desiring  an  appeal  to  the  district  court  ''shall, 
within  a  reasonable  time,  to  be  fixed  by  the  court,  give  good  and 
sufficient  bond "  in  double  the  amount  of  such  judgment,  to  be 
duly  approved,  where  the  time  fixed  by  the  court  expires  before 

■ 

the  bond  is  filed  the  court  may,  at  any  time  within  the  same  term, 
extend  the  time  for  filing  the  bond.  ' 

2.  Where  the  record  is  silent  as  to  whether  the  appellee  had  notice  of 

the  application  to  the  county  court  for  an  order  extending  the  time 
within  which  to  file  the  appeal  bond,  it  will  not  be  presumed  that 
no  notice  was  given  of  such  application. 

Error  to  DistHct  Court  of  La  Plata  County. 

John  McNally,  plaintiff  below,  commenced  his  action 
in  the  county  court.  A  jury  trial  was  had,  and  verdict 
against  John  L.  Pennington^  plaintiff  in  error,  and  judg- 
ment was  given  thereon  as  follows:  "  Wherefore,  by  vir- 
tue of  the  law,  and  by  reason  of  the  premise  aforesaid,  it 
is  ordered  and  adjudged  by  the  court  that  said  plaintiff 
have  and  recover  from  said  defendant  the  property  de- 
scribed in  said  verdict,  if  a  return  can  be  had;  and  in  de- 
fault thereof  the  value  of  said  property,  as  found  by  the 
said  juiy,  to  wit,  the  sum  of  $400,  together  with  his  dam- 
ages for  the  wrongful  detention  of  said  property,  as  found 
by  said  jury,  in  the  sum  of  $200,  and  costs  of  said  suit, 
to  be  taxed  at  $127.40,  and  ten  days  allowed  defendants 


558  Pennington  v.  McNally.  [Oct.  T., 

to  appeal.  And  thereafter  the  following  was  entered  of 
record  in  the  above  cause,  to  wit:  And  now,  on  this  29th 
day  of  November,  A.  D.  1882,  the  said  defendant,  J.  L. 
Pennington,  comes  into  court,  and  shows  that  he  was 
prohibited  and  defeated  in  furnishing  an  appeal  bond  in 
the  above  case  within  the  ten  days,  and  asks  until  2  o'clock 
P.  M.  to-day  to  file  said  bond,  which  time  is  granted  by 
the  court;  and,  coming  in  at  2  o'clock  P.  M.,  and  filing 
said  appeal  bond,  which  bond  is  approved  and  filed  by  the 
judge  of  this  court;  and  thereupon  it  is  ordered  by  the 
court  that  said  appeal  prayed  for  be  granted,  and  the  pro- 
ceedings and  papers  therein  be  certified  to  the  district 
court  of  said  La  Plata  county,  upon  the  payment  of  the 
costs  of  said  appeal  by  said  defendant,  J.  L.  Pennington." 
A  transcript  was  duly  filed  in  the  district  court,  where- 
upon defendant  in  error  moved  for  dismissal  of  the  ap- 
peal, for  the  reason  that  the  ten  days  allowed  had  expired 
before  the  filing  of  the  bond  for  appeal,  and  that  the  court 
was  then  without  jurisdiction  in  the  case,  so  that  the  said 
order  extending  the  time  for  filing  the  bond  for  appeal 
was  of  no  effect.  The  district  court  sustained  the  mo- 
tion, and  gave  judgment  of  dismissal,  to  reverse  which 
this  writ  of  error  is  prosecuted. 

Messrs.  J.  L.  Russell,  T.  A.  Green,  and  Patterson 
and  Thomas,  for  plaintiff  in  error. 

Messrs.  Markham  and  Dillon,  for  defendant  in  error. 

Stallcup,  C.  The  statute  under  which  the  appeal  in 
question  was  taken  pix>vides  that  appeals  may  be  taken 
from  all  final  judgments  of  the  county  court  to  the  dis- 
trict court;  that,  in  cases  where  the  judgment  appealed 
from  shall  have  been  rendered  for  the  payment  of  money, 
the  party  desiring  such  appeal  shall,  within  a  reasonable 
time,  to  be  fixed  by  the  court  give  a  good  and  sufficient 
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bond  in  double  the  amount  of  such  judgment,  to  be  ap- 
proved by  the  judge  or  clerk  of  said  court:  and  that  the 
proceedings  in  the  district  court  upon  such  appeal  in  all 
respects  shall  be  de  novo.  Sees.  499,  500,  Gen.  St.  From 
the  record  here,  it  seems  that  some  order  for  an  ap- 
peal had  been  applied  for  at  the  time  the  judgment  was 
given.  It  is  argued  here  for  defendant  in  error  that  the 
time  within  which  to  file  the  bond  for  appeal  had  been 
fixed,  by  the  order  then  made,  at  ten.  days,  and  that 
therein  the  court  had  exhausted  its  power  touching  the 
appeal.  We  do  not  think  that  the  power  of  the  court  in 
this  regard  was  thereby  exhausted  or  terminated.  It  ap- 
pears that  both  the  orders  made  by  the  county  court 
touching  the  appeal  were  made  during  the  term.  By  the 
statute,  the  county  court  was  vested  with  the  power  to 
fix  a  reasonable  time  in  which  to  file  the  bond  for  appeal 
to  the  district  court.  That  power  could  be  exercised  at 
any  time  during  the  term.  McFarland  v.  McFarlaiid,  4 
Bradw.  157;  Borden  v.  Houston,  2  Tex.  594.  By  the  stat- 
ute, the  plaintiff  in  error  was  entitled  to  an  appeal  to  the 
district  court  by  filing  his  bond  therefor  within  the  time 
fixed  by  the  county  court.  Generally  the  proceedings  of 
courts  are  to  be  considered  in  fieri,  until  the  close  of  the 
term  at  which  they  were  rendered.  Hence  the  court 
may  change  or  modify  its  proceedings  in  order  to  pro- 
mote the  due  administration  of  justice,  upon  proper  ap- 
plication therefor  during  the  term.  Layman  v.  Orayhill, 
14  Ind.  166;  Ex  parte  Casey,  18  Fed.  Rep.  86;  Owen  v. 
Going,  7  Colo.  85.  It  is  argued  here  that,  as  the  record 
is  silent  as  to  whether  the  defendant  in  error  had  notice 
of  the  application  made  to  the  county  court  for  an  order 
fixing  longer  time  within  which  to  file  the  bond  for  ap- 
peal, we  should  conclude  that  no  notice  had  been  given 
for  such  application;  but  the  decisions  of  this  court  are  to 
the  contrary.  Martin  v.  Force,  3  Colo.  199;  Oomer  v. 
Chaff e,  5  Colo.  383;  Hughes  v.  Cummings,  7  Colo.  138.. 
The  appeal  appears  to  have  been  duly  taken  from  the 
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county  court,  and  the  district  court  erred  in  dismissing 
the  same.    The  judgment  should  be  reversed. 

De  France  and  Eising,  CO.,  concur. 

Per  Curiam.    For  the  reasons  assigned  in  the  forego- 
ing opinion  the  judgment  of  the  court  below  is  reversed. 

Reversed. 


Gerow  v.  Castello. 

1.  a  written  contract  stipulating  for  a  lease  of  personal  property, 

valued  at  a  fixed  sum,  with  an  agreement  for  monthly  payments 
therefor;  the  provisions  that  if  the  lessee  should  be  in  default 
thereof  she  would  return  it  or  pay  interest  on  the  deferred  instal- 
ments at  the  owner's  option ;  that  the  property  should  not  be  re- 
moved from  the  premises;  aud  that  no  agreement  of  sale  should  be 
implied,  and  that  no  sale  of  it  should  be  valid  without  the  owner's 
receipt,  is  to  be  construed  as  a  conditional  sale  and  not  a  chattel 
mortgage. 

2.  The  owner  can  recover  such  property  from  a  vendee  of  the  purchaser 

under  such  contract,  having  knowledge  of  the  non-compliance  with 
the  terms  and  conditions  thereof. 

Appeal  from  San  Juan  County  Court. 

The  appellant,  Philip  Gerow,  was  plaintiff  below  and 
brought  this  action  against  the  appellee,  Nellie  Castello,  to 
recover  the  possession  of  a  piano  or  its  value.  The  action 
was  tried  to  the  court  upon  the  following  agreed  state- 
ment of  facts:  ''It  is  stipulated  between  the  respective 
parties  hereto  that  the  facts  of  this  case  are  as  follows, 
and  that  this  suit  be  tried  by  the  court  without  a  jury 
upon  such  statement;  that  is  to  say:  (1)  That  in  the  town 
of  Silverton,  Colo.,  on  the  28th  day  of  April,  1883,  one 
Carrie  Fetter,  of  said  town,  took  into  her  possession  a 
certain  piano,  described  as  an  upright,  marked  'Lyon  & 
Healy,  Chicago,  No.  7,279,'  and  of  the  value  of  $300,  from 
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Philip  Gerow,  the  plaintiff,  under  and  by  virtue  of  the 

following   agreement,   and  the   terms    and    conditions 

therein,  which  instrument  was  by  them  both  duly  signed; 

which  agreement  is  in  the  words  and  figures  following, 

to  wit: 

"  *  Lease  of  Piano-Forte. 

"  *  This  is  to  certify  that  I,  Carrie  Fetter,  have  this  day 
leased  of  Philip  Gerow,  of  Silverton,  San  Juan  Co.,  Colo., 
an  upright  piano,  marked  **Lyon  &  Healy,  Chicago, 
No.  7,279,"  valued  at  $300  in  United  States  currency, 
subject  to  the  following  conditions  to  wit:  (1)  Fifty  dol- 
lars ($50)  to  be  paid  by  me  to  Philip  Gerow  on  April  28, 
1883;  and  fifty  dollars  ($50)  to  be  paid  on  the  28th  day  of 
each  month  thereafter  for  five  (5)  months;  with  interest 
on  regular  deferred  payments  at  the  rate  of  one  and  a 
half  (li)  per  cent,  per  month.  (2)  And,  should  I  fail  to 
make  aqy  of  the  above  payments  as  specified,  I  hereby 
agree  to  surrender  and  return  said  piano-forte  to  Philip 
Gerow  in  as  good  condition  as  when  received,  customary 
wear  and  tear  by  careful  usage  excepted;  provided,  that 
if  I  am  not  required  to  surrender  said  piano-forte  at  once, 
upon  a  failure  to  make  any  payments  when  due,  I  agree 
to  pay  to  said  Philip  Gerow  one  and  one-half  per  cent, 
per  month  on  such  deferred  payments  until  paid.  (3) 
And  I  further  agree  that  said  piano-forte  shall  not  be  re- 
moved from  the  premises  known  as  **  557  "  (in  the  town 
of  Silverton,  Colorado,  now  occupied  by  Carrie  Fetter, 
for  any  purpose  or  use  whatsoever,  removal  from  danger 
of  fire  excepted),  without  the  consent  of  Philip  Gerow. 
No  agreement  of  sale  of  said  piano- forte  is.  implied,  nor 
shall  a  sale  or  purchase  of  it  be  deemed  valid  without  a 
written  receipt  from  said  Philip  Gerow  therefor.  In  wit- 
ness whereof  I  have  set  my  hand,  in  Silverton,  San  Juan 
Co.,  Colorado,  this  28th  day  of  April,  A.  D.  1883. 

"  'Philip  Gerow.. 

* ' '  Carrie  Fetter. 
"  *  Witness  to  Gerow's  signature:    Thomas  Brown.' 

Vol.  XI— 86 
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^^  Filing  on  back  of  agreement: 

"  '  No.  21,161.  '  Lease.  Philip  Gerow  to  Carrie  Fetter. 
Piano. 

^'^  State  of  Colorado,  County  of  San  Juan  —  ss.:  I 
hereby  certify  that  this  instrument  was  filed  for  record 
in  my  office  at  5:30  o'clock  P.  M.,  April  28, 1883,  and  duly 
recorded  in  book  62,  page  No.  239. 

*  *  >'  H.  B.  Adsip,  Recorder. 
*'  *Thos.  Brown,  Deputy. 

"'Fees,  $1.50.     Paid.' 

*'  (2)  That  said  Carrie  Fetter,  during  her  said  posses- 
sion, transferred,  sold  and  turned  over  said  piano  to  de- 
fendant for  value,  and  left  the  country.  (3)  That  said 
Carrie  Fetter  was,  on  the  1st  day  of  September,  1883,  in 
default  of  the  payments  due  at  said  time,  the  sum  of 
SlOO  only  having  been  paid  on  said  agreement,  the  same 
being  the  first  two  payments.  (4)  That  demand  was 
duly  made  upon  the  defendant  by  plaintiff  previous  to 
the  bringing  of  this  suit,  and  a  refusal  by  defendant. 
(5)  That  no  payments  of  the  amounts  so  in  default  under 
said  agreement  have  ever  been  made  to  plaintiff.  (6) 
That  the  defendant,  at  the  time  of  her  purchase,  knew 
of  the  nature  and  character  of  the  title  which  the  said 
Carrie  Fetter  at  the  time  had  to  said  piano.  (7)  That  by 
a  proper  construction  of  said  agreement  between  the 
plaintiff  and  the  said  Carrie  Fetter,  and  that  it  was  the 
intention  and  understanding  of  said  parties,  that  the  said 
Carrie  Fetter  would  be  entitled  to  a  bill  of  sale  to  said 
piano  upon  the  performance  by  her  of  the  conditions  of 
said  agreement. " 

Messrs.  Gray  and  Frazier,  for  appellant. 

EisiNG,  C.  The  written  contract,  executed  by  Qerow 
and  Fetter,  is  not  a  chattel  mortgage  or  a  substitute  for 
one.  None  of  the  requirements  of  the  law  regulating 
the  execution  of  such  instruments  were  observed  in  its 
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execution.  Lucas  v.  Campbelly  88  HI.  447,-  450.  For  this 
reason  the  provisions  of  the  chattel  mortgage  act  have  no 
application  to  this  case.  The  contract  shows  a  condi- 
tional sale  of  the  piano  therein  mentioned.  Mxirch  v. 
Wright,  46  111.  487;  Lucas  v.  Campbell,  88  111.  447.  Such 
conditional  sale  of  the  piano  gave  to  the  vendor  the  right 
to  maintain  an  action  against  said  vendee  for  the  recov- 
ery of  the  possession  thereof  upon  her  failure  to  comply 
with  the  conditions  of  such  .sale;  and  the  question  pre- 
sented for  determination  is  whether  such  vendor  can 
maintain  such  action  against  a  purchaser  who  purchased 
with  the  full  knowledge  of  the  nature  and  character  of 
the  title  which  said  Fetter  l?ad  at  the  time  of  such  pur- 
chase. None  but  bo7ia  fide  purchasers  are  protected 
against  the  claims  of  any  one  having  an  interest  in  the 
property  adverse  to  the  intei-est  of  the  vendor,  and,  if  a 
purchaser  purchases  with  notice  of  such  interest,  he  is 
not  a  bona  fide  purchaser.  Wade,  Notice,  §§  67,  71; 
Ketchum  v,  Watson,  24  111.  592;  McKee  v.  Mining  Co. 
8  Colo.  392,  395.  Appellee  having  purchased  the  piano 
with  full  knowledge  of  the  nature  and  character  of  her 
vendor's  title  thereto,  and  fraudulent  conduct  in  the 
premises,  and  of  appellant's  interest  in  the  property,  can- 
not be  held  to  be  a  purchaser  in  good  faith,  so  as  to  pro- 
tect her  against  an  action  brought  by  appellant  to  enforce 
his  rights  and  to  protect  1::?  interest  therein.  The  judg- 
ment should  be  reversed. 

Stallcup,  C,  concurs.    De  France,  C,  dissenting. 

Pee  Curiam.    For  the  reasons  assigned  in  the  forego- 
ing opinion  the  judgment  of  the  court  below  is  reversed. 

Beversed. 
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1.  At  common  law  the  maxim  caveat  emptor  applies  to  a  purchaser  at 
*  a  tax  sale. 

2.  Under  the  General  Statutes  of  1883,  section  2824,  providing  that 

when  land  has  been  sold  for  taxes,  "on  which  no  tax  was  due  at 
the  time,"  the  county  shall  be  liable  to  the  purchaser  for  the  amount 
paid,  with  interest*  etc.,  does  not  authorize  an  action  against  the 
county  by  a  purchaser  at  tax  sale  to  recover  back  the  amount  of 
personal  property  tax  admitted  to  be  due  and  included  in  the  pur- 
chase price. 

3.  Under  the  General  Statutes  of  1883,  section  2912,  authorizing  the  sale 

of  lands  for  *'  taxes  and  charges  assessed  against  the  owner  thereof 
for  personal  property,"  is  not  contrary  to  public  policy,  nor  to  any 
constitutional  provision,  in  that  it  authorizes  the  sale  of  land  for 
personalty  tax. 

Appeal  from  Boulder  County  Court 

Action  by  the  National  State  Bank  of  Boulder  against 
the  commissioners  of  Larimer  county  for  money  paid  by 
plaintiff's  assignor  at  a  tax  sale.  There  was  a  trial  to  the 
court  and  judgment  for  plaintiff.     Defendant  appeals. 

Messi-s.  Ballard,  Eobinson  and  Love,  for  appellant. 

Mr.  O.  F.  A.  Greene,  for  appellee. 

De  France,  C.  On  the  4th  day  of  June,  1883,  one 
C.  G.  Buckingham,  by  his  agent,  Dunning,  bid  in  at  tax 
sale,  held  by  the  treasurer  of  the  county  of  Larimer,  in 
this  state,  certain  lots  or  parcels  of  land  situate  in  Fort 
Collins,  in  said  county,  and  received  from  said  treasurer 
the  usual  certificate  of  sale  issued  in  such  cases.  The 
advertised  notice  given  by  the  treasurer  of  such  sale,  in- 
cluding a  note  at  the  foot  thereof,  and  excluding  the 
description  of  other  property  therein  mentioned,  reads 

as  follows: 

*'Land  Sale  for  Taxes. 

"Treasurer's  Office,  County  of  Lardier, 

"State  of  Colorado. 
"Public  notice  is  hereby  given  that  I  will,  according 
to  law,  offer  at  public  sale,  at  the  oflfice  of  the  treasurer 
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of  the  county  of  Larimer  and  state  of  Colorado,  on  the 
4th  day  of  June,  1883,  and  succeeding  days,  commencing 
at  the  hour  of  11  o'clock  A.  M.  of  said  day,  so  much  of 
the  following  described  real  estate,  situate  in  said  county, 
on  which  the  taxes  for  the  year  1882  have  not  been  paid, 
as  shall  be  necessary  to  pay  said  taxes,  interest  and  pen- 
alty, to  wit: 

**  KNOWN  LOTS  IN  FORT  COLLINS. 


Naue  OF  Owner. 


*  «        * 

Yount,  A.  K.  &  E.  B. 
do. 
do. 

do. 

•  *         * 


Lot  or  Part  of 
Block. 


«         *         * 

1,2,  8,  4,  Sand  6 

2 

N.  E.  14-19  of  15' 

9 
*        •        * 


Block. 

Town. 

Valua- 
tion. 

« 

Collins 

*     » 

131 

do. 

$540 

14 

do. 

100 

12 

do. 

8,000 

19 

do. 

125 

* 

*  f 

*      * 

Amount 
of  Tax. 


$586  06 


**  Witness  my  hand  and  seal  this  20th  day  of  April, 
A.  D.  1883. 

^*E.  N.  Garbutt,  County  Treasurer,     [seal.] 

**NoTE.  Twenty-two  per  cent,  must  be  added  to  the 
above  taxes  in  all  cases,  for  interest  and  penalty." 

The  lots  thus  described  as  the  property  of  '*  Yount,  A. 
K.  &  E.  B.,"  are  those  which  were  sold  to  Buckingham. 
These  lots  were  the  property  of  Ella  B.  Yount,  and  were 
inherited  by  her  from  her  husband,  A.  K.  Yount,  who 
died  in  the  year  1880.  The  same  were  listed  and  carried 
out  on  the  tax-roll  in  the  name  and  as  the  property  of  her- 
self and  her  deceased  husband.  Her  personal  property 
was  also  listed  for  the  year  1882  in  the  name  of  "  Yount, 
A.  K.  &  E.  B.,"  and  was  valued  at  $15,000  for  taxable 
purposes.  The  tax  levy  for  1882  was  twenty-eight  and 
seventeen- thirtieths  mills  on  the  dollar.  The  total  amount 
of  tax  against  said  lots,  given  in  the  notice  of  sale  as 
$636.06,  included  the  personal  property  tax,  as  well  as 
the  real-estate  tax,  assessed  and  levied  upon  the  property 
of  Ella  B.  Yount,  which  had  been  listed  as  aforesaid.  In 
making  the  sale  of  said  lots  for  the  taxes  of  1882,  the  treas- 


566    Larimer  Co.  v.  Nat.  S.  B.  of  Boulder.    [Oct.  T., 

urer  of  said  county  apportioned  the  said  personal  prop- 
erty tax  to  the  different  lots  according  to  their  assessed 
value;  and  thus  sold  the  same  to  satisfy,  not  only  the  real- 
estate  tax,  but  also  the  personal  property  tax.  The  total 
amount  bid  and  paid  by  Buckingham  therefor  was  $653. 10. 
Of  this  amount  thesum  of  $521.43  was  on  account  of  the 
tax  on  personalty,  including  the  interest  and  penalty. 
One  of  these  lots  was  afterwards  redeemed,  and  Bucking- 
ham received  back,  by  reason  thereof,  sufficient  to  re- 
duce the  amount  of  the  personal  property  tax  paid  by  him 
to  $507.48.  Some  time  prior  to  the  commencement  of 
this  action,  Buckingham  assigned  to  the  appellee  the  said 
certificate  of  tax  sale,  together  with  all  his  rights  there- 
under. The  appellee  demanded  of  appellant  that  the 
$507.48  thus  paid,  and  not  received  back,  on  account  of 
personal  property  tax,  be  refunded;  and,  upon  the  refusal 
of  anpellant  to  refund  the  same,  brought  this  action  to  en- 
force its  payment,  with  interest.  A  trial  was  had  to  the 
court,  without  a  jury,  after  issue  joined,  and  resulted  in 
a  judgment  in  favor  of  the  appellee,  plaintiff  below,  for 
the  sum  of  $611.62,  and  costs  of  suit;  from  which  the  ap- 
pellant has  appealed  to  this  court. 

This  action  is  of  a  legal  nature,  having  but  a  single  pur- 
pose —  the  recovery  of  a  money  judgment  for  the  amount, 
with  interest,  of  the  tax  on  personalty,  paid  by  Bucking- 
ham at  said  tax  sale,  less  the  sum  received  back  on  ac- 
count of  the  redemption  of  one  of  the  lots  so  'sold.  It  is 
insisted  by  the  appellant  that  the  action  is  not  maintain- 
able at  common  law,  or  under  the  statute;  while  the 
appellee  relies  upon  common-law  principles  as  well  as  the 
statute  for  its  support.  It  is  not  alleged  or  claimed  by  ap- 
pellee that  the  assessment  or  tax^upon  either  the  real  es- 
tate or  personalty  was  void;  but  the  extent  of  the  claim  is 
that  the  law  does  not  authorize  the  sale  of  real  estate  by 
a  county  treasurer  to  satisfy  a  tax  on  personalty;  that  the 
advertised  notice  does  not  state  that  the  sale  was  to  be 
made  for  taxes  other  than  those  assessed  against  the  lots; 
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that  Buckingham  had  no  notice  at  the  time  of  such  sale 
that  the  personal  property  tax  was  included;  and  that  he 
received  no  consideration  for  the  payment  of  the  person- 
alty tax.  We  think  the  action  cannot  be  maintained 
upon  common-law  principles,  under  the  facts  as  presented 
by  the  record.  At  common  law  the  maxim  caveat  emp- 
tor applies  to  a  purchaser  at  a  tax  sale.  Cooley,  Tax'n, 
3Y5;  Hamilton  V.  Valiant^  30  Md.  139.  The  purchaser  is 
a  mere  volunteer  in  the  payment  of  the  tax.  Lynde  v. 
Melrose,  10  Allen,  49.  A  tax  voluntarily  paid  cannot  be 
recovered  back,  when  paid  by  the  person  against  whom 
or  whose  property  it  has  been  assessed.  Cooley,  Tax'n, 
^6f  and  cases  there  cited.  In  Lynde  v.  Melrose,  10  Allen, 
49,  above  cited,  the  action  was  based  on  the  ground 
that  the  tax  was  paid  without  consideration.  The  tax  in 
that  case  had  been  illegally  assessed,  and  the  action  was 
against  the  town,  which  had  received  the  same,  to  re- 
cover it  back.  In  the  case  from  Maryland,  above  cited, 
the  action  was  against  the  oflScer  who  made  the  sale,  and 
there  was  an  entire  want  of  notice  of  the  sale. 

The  section  of  the  statute  relied  upon  as  authorizing  this 
action  is  section  3824,  General  Statutes  of  1883,  which 
reads  as  follows:  *'  When  by  mistake  or  wrongful  act  of 
the  treasurer,  clerk  or  assessor^  or  from  double  assessment, 
land  has  been  sold  on  which  no  tax  was  due  at  the  time,  the 
county  shall  hold  the  purchaser  harmless  by  paying  him 
the  amount  of  principal  and  interest  at  the  rate  of  twenty- 
five  per  cent,  per  annum;  and  the  treasurer,  clerk  or 
assessor,  as  the  case  may  be,  and  his  sureties  on  his  of- 
ficial bond,  shall  be  liable  to  the  county  for  all  losses  sus- 
tained by  the  county  from  sales  made  through  the  [their] 
mistake  or  misconduct."  It  is  not  claimed  or  shown 
that  there  was  no  tax  due  at  the  time  upon  the  lots  sold 
to  Buckingham,  but  the  contrary  is  in  fact  conceded. 
Nor  is  any  question  made  as  to  the  validity  of  the  plaint- 
iflf's  title.  Until  the  purchaser  is  injured,  or  injury 
threatened,  there  is  nothing  to  hold  him  harmless  from. 
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No  warrant  for  the  action  can  therefore  be  found  in  this 
section  of  the  statute. 

Section  2912,  General  Statutes  of  1883,  expressly  author- 
ized the  sale  of  lands  '*  for  the  taxes  and  charges  thereon, 
and  taxes  and  charges  assessed  against  the  owiler  thereof 
for  personal  property,"  and  the  notice  of  sale  given  by 
the  county  treasurer  in  this  case  is  in  the  precise  form 
there  prescribed.  Counsel  for  appellee  contends  that,  in 
so  far  as  this  section  of  the  statute  authorizes  the  sale  of 
land  for  a  personal  property  tax,  it  is  inoperative  and 
void,  on  the  grounds  that  it  is  against  pubhc  policy,  and 
that  it  is  uncertain.  Its  uncertainty  is  not  pointed  out, 
and  we  are  unable  to  discover  wherein  it  is  uncertain. 

The  other  objection  is  not  well  founded,  as  the  public 
policy  of  a  state  is  but  the  creature  of  its  legislature  in 
respect  to  all  matters  upon  which  such  legislature  has 
acted,  and  is  not  prohibited  from  acting.  In  other  words, 
the  legislature,  if  not  prohibited  by  the  constitution,  may 
declare  what  the  public  policy  of  the  state  in  respect  to 
any  particular  matter  shall  be.  We  know  of  no  provis- 
ion of  the  constitution  which  prohibits  the  enactment  of 
the  law  under  consideration.  We  think  the  judgment 
should  be  reversed  and  the  action  dismissed. 

Stallcup  and  Rising,  CO.,  concur. 

Per  Curiam.     For  the  reasons  assigned  in  the  forego- 
ing opinion  the  judgment  of  the  court  below  is  reversed, 

with  directions  to  dismiss  the  action. 

Beversed. 
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Beckwith  et  al.  v.  Beckwith. 

1.  Where  the  main  object  of  a  suit  was  to  restrain  the  threatened  sale 
of  property  named  in  a  trust  deed,  and  for  an  accounting,  coetB 
may  be  awarded  the  plaintiff,  he  being  the  successful  party. 
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3.  A  note  naraiDg  the  rate  of  interest  at  two  per  cent,  per  month  was 
indorsed  by  an  agreement  to  pay  compound  interest  at  fifteen  per 
cent,  per  annum  on  a  sum  named  as  the  amount  then  due.  This 
sum  was  arrived  at  by  compounding  the  interest  quarterly,  with- 
out the  knowledge  of  plaintiff,  according  to  an  alleged  oral  agree- 
ment, which  plaintiff  denied.  In  an  accounting  the  judgment  was 
for  the  amount  of  the  note,  with  interest  at  two  per  cent,  per  month 
to  the  date  of  the  indorsement,  and  from  that  time  to  the  date  of 
the  decree  at  fifteen  per  cent,  per  annum.  Held  no  error,  since  the 
alleged  agreement  before  the  date  of  the  indorsement  for  con&- 
pouudiug  the  interest  quarterly  wa^  without  effect,  under  General 
Statutes  of  Ck)lorado,  section  1708,  providing  that  a  higher  rate  of 
interest  than  ten  per  cent,  may  be  lawful  and  enforced,  if  stipu- 
lated for  in  writing. 

Error  to  District  Court  of  Boulder  County. 

George  L.  Beckwith,  the  defendant  in  error,  was 
plaintiff  in  the  court  below.  It  appears  from  the  tran- 
script of  record  that  the  plaintiff,  on  the  day  of  the  date 
thereof,  made  and  delivered  to  George  0.  Beckwith,  one 
of  the  defendants  below,  his  promissory  note  for  money 
loaned,  and  also  a  trust  deed  on  real  estate  to  secure  the  • 
same,  which  note  is  as  follows: 
** $1,000.  Burlington,  Colorado,  June  8,  1871. 

**For  value  received,  seventeen  months  after  date,  I 
promise  to  pay  to  George  C.  Beckwith  or  order  the  sum  of 
one  thousand  dollars  ($1,000),  with  interest  at  the  rate  of 
two  per  cent,  per  month  until  paid. 

'*  George  L.  Beckwith." 

The  following  indorsements  appear  upon  said  note: 

"Interest  paid  on  within  up  to  March  5,  1873.     March 

5,  1874,  received  on  the  within  two  hundred  and  sixty- 
two  47-100  dollars  interest  on  the  within  note,  to  March 

6,  1874.  In  consideration  of  extending  the  payment  of 
the  within  note  twelve  months  from  the  date  hereof,  I 
hereby  agree  to  pay  interest  on  the  balance  now  due,  to 
wit,  Si, 652,  on  the  within  note,  from  date  until  paid,  at 
fifteen  per  cent,  per  annum  from  date  until  paid;  inter- 
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est  to  be  paid  when  principal  comes  due,  interest  on  in- 
terest.    January  1,  1877. 

"George  L.  Beckwith. 

''Jan.  1,  1879,  paid         -  -  -  $208.75 

Jan.  1,  1881,     "  -  -  -  -         90.17 

Jan.  1,  1882,     "  -  -  -  256.79 

Jan.  1,  1883,     *'  -  -  -  -       221.74" 

By  the  terms  of  the  deed  of  trust,  Granville  Berkley 
was  made  successor  in  trust.  It  appears  from  the  evi- 
dence that  a  payment  of  $300  was  made  January  1, 1877, 
which  is  not  indorsed  upon  the  note.  It  likewise  appears 
that  the  first  payment,  indonsed  ''Interest  paid  on  within 
up  to  March  5,  1873,"  was  $500;  and  it  is  conceded  that 
the  balance  of  $1,652  mentioned  in  the  agreement,  in- 
dorsed on  the  note  under  date  of  January  1,  1877,  was 
obtained  by  compounding  the  interest  quarterly.  On  the 
31st  of  January,  1883,  the  plaintiff  tendered  the  sum  of 
$1,550  to  the  defendant  Beckwith  to  satisfy  the  note; 
which  tender  was  refused  on  the  ground  that  it  was  in- 
sufficient in  amoutit,  and  a  sale  of  the  property  named  in 
the  trust-deed  was  afterwards  advertised  by  Berkley,  as 
trustee.  It  does  not  appear  that  such  tender  was  kept 
good.  This  action  was  brought  to  restrain  the  threatened 
sale,  and  for  an  accounting.  The  complaint  was  filed  and 
summons  issued  February  7,  1883.  In  addition  to  the 
facts  above  stated,  the  plaintiff  alleged  that  he  had  ren- 
dered certain  services  for  the  defendant  Beckwith,  and 
asked  to  be  allowed  the  reasonable  worth  thereof,  and 
that  such  allowance  be  deducted  from  the  amount  found 
due  upon  said  note.  This  claim  for  services  was  denied 
by  the  defendant  Beckwith,  and  the  court  refused  to 
allow  the  same  at  the  hearing.  After  the  issues  were 
made  the  case  was  referred  to  a  referee  to  take  the  testi- 
mony and  report  the  same  to  the  court,  with  findings  as 
to  the  facts.  The  referee  reported;  and,  exceptions  hav- 
ing been  taken  by  both  parties  to  such  report,  the  same 


18S8.]  Beckwith  v.  Beckwith.  571 

was  set  aside  and  a  hearing  had  by  the  court  upon  the 
testimony  as  taken  before  the  referee.  A  temporaiy 
injunction  had  been  granted  previous  to  the  hearing, 
restraining  a  sale  by  the  trustee,  and  this  was  made  per- 
petual by  the  final  decree.  The  court  found  that  the 
amount  due  and  unpaid  upon  the  note  was  §1,668.91  at  the 
date  of  its  decree,  being  March  12,  1884.  A  final  decree 
was  then  rendered  for  this  amount  in  favor  of  the  de- 
fendant Beckwith,  to  be  paid  by  the  plaintiff  within 
ninety  days  from  that  date;  and,  in  case  of  default  in 
such  payment,  the  property  described  in  the  trust-deed 
was  to  be  advertised  and  sold  by  the  sheriff  of  Boulder 
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county  to  satisfy  the  decree.  The  costs  were  adjudged 
against  the  defendant  Beckwith.  The  case  comes  here 
bv  writ  of  error,  at  the  suit  of  the  defendants.  General 
statutes  of  Colorado,  section  1708,  provides  that  '*the 
parties  to  any  bond,  bill,  promissory  note  or  other  instru- 
ment of  writing  may  stipulate  therein  for  the  payment  of 
a  greater  or  higher  rate  of  interest  than  ten  per  cent,  per 
annum;  and  any  such  stipulation  contained  in  any  such 
instrument  of  writing  may  be  enforced  in  any  court  of 
law  or  equity  in  the  state." 

Messrs.  Dolloff  and  Rittenhouse,  for  plaintiffs  in 
error. 

Mr.  B.  L.  Carb,  for  defendant  in  error. 

De  France,  C.  Several  errors  are  assigned  upon  the 
transcript  of  record,  two  of  which  only  are  relied  upon 
in  the  argument  for  a  reversal.  These  two  are  the  only 
assignments  we  need  notice;  and  they  are,  in  substance, 
that  the  judgment  or  decree  is  too  small  in  amount,  and 
that  the  costs  should  have  been  awarded  against  the 
plaintiff.  As  to  the  matter  of  costs  the  court  below 
committed  no  error.  Costs  are  usually  awarded  the  suc- 
cessful party.  The  main  object  of  the  suit  was  to  re- 
strain the  threatened  sale,  and  to  have  an  account  taken 
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of  the  amount  due  upon  the  note;  and  in  this  the  plaint- 
iff was  successful.  Was  the  judgment  for  too  small  an 
amount?  We  answer  this  in  the  negative.  The*  court 
evidently  allowed  but  simple  interest,  calculated  accord- 
ing to  the  ordinary  legal  rule,  in  cases  of  partial  pay- 
ments, at  a  rate  of  two  per  cent,  per  month  to  January  1, 
1877, —  the  contract  rate,  as  evidenced  by  the  note;  and 
from  that  time  to  the  date  of  the  decree  at  the  rate  of 
fifteen  per  cent,  per  annum, —  the  rate  mentioned  in  the 
indorsed  agreement  of  January  1,  1877.  Computed  in 
this  manner,  the  amount  found  due  by  the  court  is  too 
large,  to  the  extent  of  $5.38,  as  we  calculate  it.  The 
contention  by  counsel  for  plaintiffs  in  error,  if  we  cor- 
rectly understand  them,  is  that  the  amount  named  in  the 
agreement  indorsed  on  the  note,  under  date  of  Januaiy  1, 
1877,  as  the  balance  then  due  and  unpaid  upon  said  note, 
should  have  been  taken  by  the  court  as  the  basis  of  cal- 
culation, and  that  interest  should  have  been  computed 
on  that  sum,  as  principal,  from  that  date  to  the  date  of 
the  decree,  with  allowances  for  intervening  payments. 
It  is  insisted  that  this  balance  was  arrived  at  by  virtue 
of  an  accounting  and  settlement  between  the  parties  to 
the  note,  and,  in  pursuance  of  a  previous  understanding 
and  agreement  between  them,  that  interest  was  to  be 
paid  quarterly,  and  compounded  quarterly  if  not  paid 
when  due;  that  this  agreement  was,  in  legal  effect,  the 
same  as  a  new  promissory  note;  and  that  the  case,  there- 
fore, comes  within  the  rule  announced  in  some  authori- 
ties, that  compound  interest,  voluntarily  paid  by  virtue ' 
of  a  prior  bargain  therefor,  cannot  be  recovered  back. 
We  cannot  agree  with  counsel  in  this  position.  The  legal 
rate  of  interest  in  this  state  is  ten  per  cent,  per  annum; 
but  the  statute  provides  that  a  higher  rate  may  be  law- 
ful, and  enforced,  if  stipulated  for  in  an  instrument  of 
writing  calling  for  the  payment  of  money.  If  not  thus 
stipulated  for  in  the  writing  itself,  the  recovery  of  a 
higher  rate  than  the  legal  rate  cannot  be  enforced.    The 
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stipulation  for  interest  at  the  rate  of  two  per  cent,  per 
month  in  the  promissory  note  in  this  case  was  lawful, 
and  may  therefore  be  enforced;  but  the  note  calls  for 
simple  interest  only,  and  makes  no  provision  for  its  pay- 
ment before  the  time  fixed  for  the  payment  of  the  prin- 
cipal. It  cannot  be  said,  therefore,  that  thei'e  was  a 
prior  bargain  for  compound  interest.  In  addition  to  this, 
the  plaintiff  testifies  that  he  made  no  agreement,  aside 
from  the  note,  to  pay  interest  quarterly,  or  to  pay  com- 
pound interest,  atod  we  think  the  weight  of  the  evi- 
dence upon  these  questions  is  on  the  side  of  the  plaintiff. 
The  defendant  jseemed  to  be  in  no  great  haste  for  the 
payment  of  the  note.  It  had  been  allowed  to  run  for 
more  than  three  years  after  maturity  without  any  ex- 
press agreement  for  extension  of  time,  and  no  steps  had 
been  taken  to  foreclose  the  trust-deed,  or  to  otherwise 
enforce  its  payment.  The  proposition  to  extend  the  time 
of  payment  for  a  definite  period,  and  to  reduce  the  rate 
of  interest,  came  from  the  defendant.  The  reduction  in 
the  rate  of  interest  was  no  doubt  one  of  the  chief  induce- 
ments to  the  plaintiff  to  sign  the  agreement  of  January  1, 
1877.  He  denies  in  his  testimony  a  knowledge  of  the 
fact,  at  the  time  of  signing  said  agreement,  that  the  bal- 
ance of  $1,652  named  therein  was  arrived  at  by  com- 
pounding the  interest  quarterly;  and  says  that  he  relied 
upon  the  defendant's  representation,  made  at  the  time, 
that  such  balance  was  the  actual  and  correct  balance. 
The  difference  between  that  and  the  actual  balance,  as 
we  calculate  it,  was  $483.25.  This  difference  is  against 
the  plaintiff,  and  is  composed  wholly  of  compound  inter- 
est, which  he  was  under  no  legal,  or  even  moral,  obliga- 
tion tO'  pay.  To  enforce  that  agi'eement  in  this  par- 
ticular, then,  would  be  to  largely  increase  the  rate  of 
interest,  instead  of  reducing  it.  There  are  exceptional 
cases,  in  which  this  is  not  to  be  classed,  where  courts 
allow  interest  upon  interest.  Filmore  v.  Reithmarty 
6  Colo.  120;  Manufacturing  Co.  v.  McAlHstery  id.  261; 
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3  Pars.  Cont.  151-153,  and  cases  cited.  This  is  an  equi- 
table action,  in  which  the  respective  rights  of  the  par- 
ties are  to  be  adjusted  upon  equitable  principles.  Con- 
sidering the  issues  and  the  facts  as  presented,  we  are  of 
the  opinion  that  the  court  committed  no  error  of  which 
the  plaintiffs  in  error  may  complain,  in  respect  to  the 
amount  of  its  judgment  against  the  plaintiff.  The  de- 
fendant in  error  has  assigned  certain  cross-errors,  which 
relate  chiefly  t6  the  refusal  of  the  court  to  allow  the  claim 
made  by  him  for  services  rendered;  but  as  no  exception 
was  preserved  by  him  to  the  final  decree,  or  to  any  order 
or  ruling  of  the  court  at  the  hearing,  we  cannot  consider 
such  cross-errors.  As  an  additional  reason  for  not  con- 
sidering the  same,  it  may  be  said  that,  at  the  time  the 
writ  of  error  herein  was  sued  out,  the  code  of  procedure 
did  not  provide  for  the  filing  of  cross-errors.  The  judg- 
ment should  be  affirmed. 

Stallcup  and  Rising,  CC,  concur. 

Per  Curiam.     For  the  reasons  assigned  in  the  forego- 
ing opinion  the  judgment  of  the  court  below  is  affirmed. 

Affirmed. 
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People  ex  rel.  Loveland  &  Greeley  Ir.  &  Land  Co. 
V.  District  Court  of  Larimer  County  et  al. 

That  a  district  court  has  overruled  au  objection  to  its  jurisdiction  of 
the  subject-matter  of  an  action  pending  before  it,  and  is  about  to 
adjudicate  the  cause  on  the  merits,  will  not  authorize  a  writ  of 
prohibition,  as  the  objection  may  be  examined  on  appeal  or  error. 

Application  for  a  Writ  of  Prohibition, 

Petition  by  the  Loveland  &  Greeley  Irrigation  &  Land 
Compau}'^  for  a  writ  of  prohibition  against  the  district 
court  of  Larimer  county  and  the  Handy  Ditch  Company. 


J 
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Mr.  Hugh  Butler,  for  petitioners. 

Messrs.  B.  L.  Carr  and  Willard  Teller,  for  respond- 
ents. 

Per  Curiam.  By  the  petition  presented  for  our  con- 
sideration, it  is  shown  that  a  certain  civil  action  is  pend- 
ing in  the  district  court  of  Larimer  county;  that  petitioner, 
who  is  defendant  in  said  action,  objected  to  proceeding 
therein  on  the  ground  that  the  court  had  no  juri^iction 
of  the  subject-matter;  that  the  court  overruled  this  ob- 
jection, and  is  now  about  to  adjudicate  the  cause  on  the 
merits.  Petitioner  asks  for  an  original  writ  of  prohibi- 
tion from  this  court,  commanding  the  court  below  to 
desist  from  further  action  in  the  premises.  Petitioner's 
objection  may  be  examined  upon  a  review  of  the  final 
judgment  on  appeal  or  error.  Therefore  he  has  an  ade- 
quate remedy  at  law,  and  no  sufficient  ground  for  allow- 
ing the  writ  is  presented.  High,  Extr.  Rem.  §  771,  and 
citation.  Were  we  to  entertain  the  application  in  this 
case,  we  could  not  well  refuse  to  do  likewise  in  other 
civil  actions,  where  a  similar  question  of  jurisdiction  had 
been  raised  in  the  court  below,  and  there  determined  in 
the  same  manner.  Thus,  prohibition  would  be  largely 
substituted  for  appeal  and  error  as  a  method  of  review- 
ing rulings  relating  to  jurisdiction.  Extraordinary  cases 
may  arise  where,  in^the  exercise  of  that  "sound  discre- 
tion "  always  possessed  by  courts  in  connection  with  the 
writ  of  prohibition,  it  will  be  allowed  for  the  purpose  of 
considering  rulings  like  the  one  in  question.  Such  a 
case  was  People  v.  District  Courts  6  Colo.  534,  cited  by 
counsel.  In  that  case,  though  the  court  had  no  jurisdic- 
tion over  the  subject-matter,  petitioners  had  been  ad- 
judged guilty  of  contempt,  and  final  judgment  was  about 
to  be  pronounced  which  might  include  imprisonment, 
and  thus  deprive  them  of  their  personal  liberty.  The 
petition  must  be  denied. 

Petition  denied. 
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Parker  v.  Freeman. 

The  cattle  sought  to  be  replevied  were  bought  by  the  defendant  from  a 
butcher,  who  had  bought  them  from  plaintiff's  herder,  employed 
by  her  husband,  who  managed  her  business  as  his  own.  Defend- 
ant and  the  butcher  each  testified  that  the  husband  had  told  him 
that  the  herder  was  authorized  to  sell  cattle,  and  this  testimony 
was  corroborated  by  that  of  other  witnesses.  Held  sufficient  to 
sustain  a  verdict  for  defendant,  though  plaintiff  and  her  husband 
testi^ed  that  the  herder  did  not  have  that  authority. 

Appeal  from  District  Court  of  Lake  County. 

Messrs.  Patterson  and  Thomas,  for  appellant. 

Beck,  C.  J.  This  cause  was  submitted  ex  parte  for 
the  appellant  for  failure  of  the  appellee  to  appear  and 
join  in  error  within  the  time  required  by  the  rules  of  this 
court.  An  examination  of  the  transcript  filed,  however, 
fails  to  disclose  any  reversible  error  in  the  proceedings 
had  below.  The  action  was  instituted  in  the  district 
court  by  the  appellant,  Eveline  Parker,  to  recover  of 
Freeman,  the  appellee,  eighteen  head  of  cattle  alleged  to 
be  owned  by  her,  and  unlawfully  held  and  detained  by  the 
defendant.  All  the  allegations  of  the  complaint,  includ- 
ing ownership  and  unlawful  detention,  were  denied  by 
the  answer.  The  trial  was  to  a  jury,  and  the  evidence 
was  to  the  following  effect:  That  the  plaintiff  owned  a 
herd  of  cattle  in  La  Plata  county,  in  1881  and  1882,  and 
that  she  intrusted  the  entire  management  and  control  of 
the  same  to  her  husband,  W.  C.  Parker,  who  employed 
herders,  made  sales  of  cattle  from  the  herd  from  time  to 
time,  and  generally  conducted  the  business  as  owner. 
That  he  hired  as  herder  one  Newton  Cypret,  who,  in  No- 
vember, 1881,  sold  the  eighteen  head  in  controversy  to 
Klug  &  Strausenback,  butchers,  doing  business  in  Du- 
rango,  and  that  they  sold  the  same  to  the  defendant. 
Freeman.  The  testimony  of  the  plaintiff  and  her  hus- 
band was  positive  on  the  point  that  the  herder  had  no 
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authority  whaj;ever  to  sell  any  of  the  cattle,  but  the  evi- 
dence on  the  part  of  the  defendant  was  equally  positive 
that  W.  0.  Parker,  the  husband,  had  authorized  the 
herder  to  sell  cattle  from  the  herd  in  a  number  of  in- 
stances. Strausenback,  one  of  the  butchers  above  men- 
tioned, testified  that  W.  C.  Parker  had  told  him,  previous 
to  his  purchase  of  these  cattle,  that  Cypret  was  his  agent; 
that  he  was  authorized  to  aell  cattle;  and  that  anything 
he  did  was  all  right.  The  defendant,  Freeman,  testified 
that  Parker  had  made  similar  statements  to  him,  and 
authorized  him  to  purchase  from  his  herder.  The  testi- 
mony of  other  witnesses  on  part  of  the  defense  was  cor- 
roborative of  these  statements.  The  verdict  of  the  jury, 
being  in  favor  of  the  defendant,  is  therefore  sustained  by 
the  evidence.  Errors  are  assigned  questioning  the  rul- 
ings of  the  court  in  the  admission  of  testimony,  and  in 
the  giving  and  refusing  of  instructions;  but  we  are  sat- 
isfied from  an  inspection  of  the  entire  proceedings  that 
the  case  was  fairly  tried,  and  the  law  impartially  admin- 
istered. Finding  no  error  in  the  record  of  sufficient 
importance  to  warrant  a  reversal,  the  judgment  will  be 

affirmed* 

Affirmed. 


Watson,  Constable,  v.  Ledebeb. 

• 

1.  The  horse,  wagon  and  harness  of  an  unmarried  man,  enga^^ed  in  the 

business  of  assaying  and  sampling  ores,  and  necessarily  used  in  the 
prosecution  of  his  business,  are  exempt  from  execution,  under 
the  proviso  at  the  end  of  General  Statutes,  section  82,  page  602, 
that  the  tools,  etc.,  of  a  mechanic,  miner  or  other  person,  not  ex- 
ceeding $300  in  value,  shall  be  exempt  from  levy  and  sale. 

2.  A  judgment  against  a  constable  for  the  seizure  of  exempt  property. 

cannot  be  sustained  where  the  constable  has  surrendered  a  portion 
of  the  property  claimed ;  there  being  no  evidence  that  the  property 
surrendered  was  not  of  the  value  limited  by  the  statute  as  exempt. 
Vol.  XI— 87 
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Appeal  from  Custer  County  Court. 

Action  brought  before  a  justice  of  the  peace  by  Sam- 
uel Lederer  against  E.  C.  Watson,  constable,  for  the 
seizure  of  personal  property  belonging  to  plaintiff,  and 
claimed  as  exempt.  The  plaintiff  appealed  to  the  county 
court  from  a  judgment  of  nonsuit,  and  defendant  ap- 
pealed to  the  supreme  court  from  a  judgment  of  the 
.  county  court  in  favor  of  plaintiff. 

Mr.  Amos  J.  Rising,  for  appellant. 

Beck,  C.  J.  The  appellant,  as  constable  of  Silver  CliflF 
precinct,  Custer  county,  on  January  12,  1884,  by  virtue  of 
an  execution  against  the  appellee,  seized  certain  articles 
of  personal  property  belonging  to  the  latter,  which  were 
by  him  claimed  to  be  exempt  from  execution  under  the 
statute.  No  brief  is  filed  in  behalf  of  the  appellee,  but 
the  record  shows  that  he  informed  the  officer,  prior  to 
the  levy  of  his  writ,  that  he  claimed  all  the  property  sub- 
sequently levied  on  by  him  to  be  exempt  from  execution. 
An  assaying  apparatus,  being  a  portion  of  the  property 
levied  upon,  was  afterwards  released  by  the  officer;  and 
the  appellee  then  brought  suit  against  him  in  a  justice's 
court  for  three  times  the  value  of  the  remainder.  The 
articles  enumerated  in  the  claim  filed  in  the  justice's 
court  were  a  horse,  harness,  and  a  wagon  commonly 
called  a  '*buckboard."  The  complaint  alleged  that  the 
plaintiff  was  a  single  man,  and  was  engaged  in  the  busi 
ness  of  assaying,  sampling  and  working  ores,  and  that  he 
kept  and  used  all  the  property  seized  for  the  purpose  of 
carrying  on  his  trade  and  business.  The  justice  gave 
judgnjent  of  nonsuit,  but,  upon  appeal  to  the  county 
cou  rt,  the  claim  of  the  plaintiff  was  sustained,  and  judg- 
ment rendered  against  the  officer  for  the  sum  of  $210, 
being  treble  the  value  of  the  property  last  above  men- 
tioned. The  errors  assigned  are  that  the  judgment  was 
not  warranted  or  sustained  by  the  evidence.     Two  points 
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are  raisied  by  the  appellant  as  to  the  sufficiency  of  the 
evidence,  namely:  Firsts  it  does  not  appear  therefrom 
that  the  plaintiff  comes  within  the  class  of  persons  men- 
tioned in  the  statute  as  entitled  to  clain^  and  hold  prop- 
erty exempt  from  execution ;  second^  the  evidence  fails  to 
show  the  value  of  that  portion  of  the  property  seized  and 
afterwards  released  by  the  officer,  which  leaves  it  wholly 
uncertain  whethw  tjie  remaining  articles  were  exempt 
or  not. 

In  the  examination  of  the  first  question  a  construction 
of  the  exemption  statute  becomes  necessary.  That  por- 
tion of  it  under  which  the  exemption  claim  in  this  case 
is  founded  reads  as  follows:  **And  provided,  al^o,  fur- 
ther, that  the  tools,  implements,  working  animals,  and 
stock  in  trade,  not  exceeding  $300  in  value,  of  any  me- 
chanic, miner,  or  other  person,  not  being  the  head  of  a 
family,  used  and  kept  for  the  purpose  of  carrying  on  his 
trade  and  business,  shall  be  exempt  from  levy  and  sale 
on  any  execution  or  writ  of  attachment  while  such  per- 
son is  a,bonafide  resident  of  this  state."  Gen.  St.  p.  602. 
At  the  date  of  the  levy  this  was  the  only  provision  of  the 
statute  which  exempted  from  execution  or  attachment 
property,  other  than  wearing  apparel,  of  persons  who 
were  not  heads  of  families.  For  the  appellant  it  is  urged 
that  the  appellee  does  not  come  within  the  class  of  per- 
sons herein  specified,  for  the  reason  that  he  is  neither  a 
mechanic  nor  a  miner;  and  for  the  further  reason  that 
the  words  *^or  other  person  "limit  the  benefits  of  the 
provision  to  persons  of  like  business  as  those  named,  ac- 
cording to  the  maxim  noscitur  a  socits,  which  excludes 
the  plaintiff  from  the  protection  of  the  statute,  its  lan- 
guage not  being  descriptive  of  the  business  in  which  he 
was  engaged.  Appellant's  counsel  contends  that,  in  or- 
der to  entitle  a  person  to  exemption  under  the  designa- 
tion "  other  person,"  he  must  follow  a  trade  or  business 
of  the  same  class  or  kind  as  a  mechanic  or  miner,  and 
must  earn  his  livelihood  by  his  manual  labor  as  a  skilled 
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artisan  or  handicraftsman.  We  are  of  the  opinion  that 
the  statutory  provision  in  question  is  not  capable  of  such 
a  narrow  construction,  and  therefore  cannot  adopt  it. 
Being  added  as  a  proviso,  a  reference  to  the  body  of  the 
exemption  statute  becomes  necessary  to  its  correct  inter- 
pretation. The  body  of  the  act  is  embraced  within  nine 
subdivisions,  preceded  by  this  paragraph:  "The  follow- 
ing property,  when  owned  by  any  person  being  the  head 
of  a  family,  and  residing  with  the  same,  shall  be  exempt 
from  levy  and  sale  upon  any  execution,  or  writ  of  at- 
tachment, or  distress  for.  rent;  and  such  articles  of  prop- 
erty shall  continue  exempt  while  the  family  of  such 
person  are  removing  from  one  place  of  residence  to  an- 
other within  this  state."  Gen.  St.  p.  601,  §  32.  Of  the 
nine  subdivisions  following,  four  only  can  be  claimed 
to  be  contingent  upon  the  kind  of  trade  or  business  pur- 
sued by  one  who  is  the  head  of  a  family,  residing  with 
the  same.  These  are  as  follows:  **  Sixth.  The  tools  and 
implements,  or  stock  in  trade,  of  any  mechanic,  miner, 
or  other  person,  used  and  kept  for  the  purpose  of  carry- 
ing on  his  trade  or  business,  not  exceeding  $200  in  value. 
Seventh,  The  library  and  implements  of  any  profes- 
sional man,  not  exceeding  $300.  Eighth.  Working  ani- 
mals to  the  value  of  $:200.  Ninth.  One  cow  and  calf,  ten 
sheep,  and  the  necessary  food  for  all  the  animals  herein 
mentioned  for  six  months,  provided  or  growing,  or  both; 
also  one  farm  wagon,  cart  or  dray,  one  plow,  one  harrow, 
and  other  farming  implements,  including  harness  and 
tackle  for  team,  not  exceeding  $50  in  value." 

The  language  of  the  first  five  subdivisions  is  general, 
and  applicable  alike  to  all  heads  of  families  residing  with 
the  same,  irrespective  of  the  occupation  or  business  in 
which  they  may  be  engaged.  The  remainder,  saving, 
perhaps,  the  first  clause  of  the  ninth  subdivision,  are 
further  dependent  upon  the  business  pursuits  of  such 
persons.  The  clear  intention  of  the  framers  of  this  stat- 
ute appeal's  to  have  been  to  exempt  from  levy  and  sale. 
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on  execution,  writ  of  attachment,  or  distress  for  rent, 
those  articles  of  personal  property  commonly  and  neces- 
sarily used  by  the  different  classes  of  pereons  designated, 
in  carrying  on  the  various  avocations  by  means  of  which 
they  obtain  sustenance  for  themselves  and  families.  It 
will  be  observed  that  specific  provision  is  made  for  the 
miner  as  well  as  the  mechanic  and  the  artisan;  and  for 
the  farmer  and  teamster  as  well  as  for  the  professional 
man.  Referring  now  to  the  proviso,  we  perceive  that  it 
embraces  the  same  classes  of  persons,  and  the  same  char- 
acter of  pursuits,  described  in  the  last  fom*  subdivisions 
of  the  act;  the  essential  difference  being  in  the  amount  or 
value  of  the  property  exempted,  and  in  the  fact  that  the 
latter  provisions  are  for  the  benefit  of  persons  who  are 
not  heads  of  families.  That  the  protection  provided  was 
only  designed  for  the  skilled  laborer  is  controverted  by 
the  letter  as  well  as  the  spirit  of  the  statute.  The  man 
whose  business  is  to  till  the  soil  does  not  '*  earn  his  live- 
lihood by  his  manual  labor  as  a  skilled  artisan  or  handi- 
craftsman," but  he  comes  within  the  protection  of  the 
statute.  So  does  the  miner,  although  he  is  not  necessa- 
rily either  a  mechanic,  handicraftsman  or  artisan.  The 
term  ''miner"  is  defined  by  Webster  to  be  "one  who 
mines;  a  digger  for  metals  and  other  minerals."  While 
men  of  scientific  attainments,  or  of  experience  in  the  use 
of  machinery,  are  to  be  found  in  this  class,  yet  the  word 
by  which  the  class  is  designated  imports  neither  learning 
nor  skill.  It  appearing,  then,  that  provision  is  made,  in 
the  several  subdivisions  comprising  the  body  of  the  act, 
for  the  skilled  and  the  unskilled,  the  learned  and  the  un- 
learned, and  these  several  subdivisions  being  grouped 
together  in  a  single  sentence  in  the  proviso,  the  applica- 
tion thereto  of  the  maxim,  noscitur  a  sociis,  instead  of 
limiting  its  provisions  to  skilled  labor  only,  extends  them 
to  the  members  of  all  lawful  avocations  who  earn  their 
livelihood  by  their  own  exertions,  whether  manual  or 
mental,  and  who  necessarily  use,  in  the  due  prosecution 
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thereoif,  specific  articles  of  personal  property  of  like  char- 
acter with  those  specified  in  the  statute.  This  does  not 
include  articles  of  merchandise;  and  no  opinion  is  now- 
expressed  concerning  the  import  of  the  term  "  stock  in 
trade,"  as  used  in  the  statute.  Out  construction  of  the 
statute  does  not  conflict  with  the  point  decided  in  Bevitt 
V.  Crandally  19  Wis.  610,  that  a  pereon  cannot,  by  multi- 
plying his  occupations,  claim  exemption  for  each.  It  was 
not  designed  to  exempt  property  for  the  same  individual 
both  as  a  farmer  and  a  mechanic,  or  as  a  miner  and  like- 
wise as  a  professional  man,  but  that  every  person  entitled 
to  protection  should  come  within  one  of  the  classes  desig- 
nated. Persons  of  different  occupations,  however,  may 
usually  and  necessarily  employ  therein  articles  of  prop- 
erty of  the  same  general  description,  as  tools,  implements 
and  working  animals,  and  severally  be  entitled  to  claim 
exemption  therefor. 

The  business  of  the  appellee,  as  described  by  himself 
and  not  contradicted,  was  of  a  mining  character,  and 
was  conducted  and  carried  on  as  follows:  His  assaying 
apparatus  was  located  at  a  point  called  "  Dora,"  in  Custer 
county.  He  was  accustomed  to  drive  around  to  the  dif- 
ferent mines  in  the  vicinity,  with  his  horse  and  wagon, 
for  the  purpose  of*  obtaining  samples  of  ores  from  the 
various  dumps.  He  would  take  from  fifty  to  one  hun- 
dred pounds  from  each,  haul  the  several  samples  to  Dora, 
where  he  would  assay  them  for  the  purpose  of  ascertain- 
ing their  composition,  and  the  value  of  the  dumps  from 
which  they  were  taken.  He  would  then  either  purchase 
these  dumps,  or  contract  to  treat  the  ores  for  the  owners 
at  stipulated  prices.  Although  the  owner  of  no  other 
property  than  the  assaying  apparatus  and  the  horse, 
harness  ajid  wagon,  he  had  an  arrangement  with  the 
owner  of  a  concentrator  at  Dora,  whereby,  in  considera- 
tion of  employing  his  own  property  in  the  mode  and  for 
the  purpose  stated,  and  of  acting  as  manager  in  the 
operation  of  the  concentrator^  he  shared  in  the  net  profits 
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realized  by  its  operations.  He  testified  on  the  trial  that 
these  several  transactions  comprised  his  regular  business, 
and,  the  testimony  not  being  controverted,  it  appears 
that  the  horse,  harness  and  wagon  were  as  essential  to 
his  business  as  the  assaying  apparatus.  The  whole  prop- 
erty owned  by  him  was  therefore  exempt,  provided  it 
did  not  exceed  $300  in  value. 

This  leads  us  to  the  consideration  of  the  second  point 
raised  and  discussed  by  the  appellant,  concey^ning  the 
suflBciency  of  the  evidence  to  sustain  the  judgment. 
This  point  i^  well  taken  and  fatal  to  the  judgment. 
There  is  nothing  to  show  the  value  of  the  property  re- 
leased by  the  officer  from  the  levy.  Its  value  alone  may 
have  reached  the  limit  allowed  by  the  statutory  provis- 
ion. In  the  absence  of  such  proof  the  plaintiff  was  not 
entitled  to  recover.     The  judgment  is  therefore  revereed 

and  the  cause  remanded. 

Reversed. 


Davidson  v.  Fischer. 

Where  defendant  leased  to  plaintiff  a  building  with  defective  walls^ 
plaintiff  having  full  opportunity  to  observe  and  ascertain  its  ruin- 
ous condition,  which  was  apparent  to  the  most  casual  observer,  in 
the  absence  of  an  express  warranty,  or  of  fraud  or  misrepresenta- 
tions, defendant  is  not  liable  for  damages  resulting  to  plaintiff  from 
the  fall  of  the  walls. 

Error  to  Superior  Court  of  Denver. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Browne  and  Putnam,  for  plaintiff  in  error. 

Messrs.  Stallcup  and  Shaffroth,  for  defendant  in 
enw^. ...^ 

Gerry,  J.    This  case  was  tried  in  the  superior  court  of 
the  city  of  Denver,  and  a  judgment  of  nonsuit,  on  mo- 
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tion  of  the  defendant,  was  entered  by  the  court  therein, 
and  the  order  made  by  the  court  below  is  assigned  as 
error  in  this  court.  The  complaint  substantially  alleges 
that  the  defendant,  in  the  month  of  July,  18S0,  demised 
and  let  to  the  plaintiff  for  the  term  of  six  months  a  cer- 
tain store-room  and  cellar  in  the  city  of  Denver,  for  a 
rental  of  $150  a  month,  to  be  paid  monthly  in  advance; 
that  plaintiff  at  once  took  possession  of  said  building, 
and  expended  large  sums  in  'fitting  up  the  same  as  a 
saloon,  and  occupied  said  building  for  this  purpose  until 
the  23d  day  of  September,  1881,  at  which  time  said  build- 
ing fell  and  destroyed  the  property  of  plaintiff  situated 
therein,  of  great  value,  thereby  damaging  her  to  the  sum 
of  $3,000;  that  the  fall  of  said  building  was  the  direct  re- 
sult of  the  decayed  and  unsafe  condition  of  its  foundation, 
and  that  defendant  was  fully  apprised,  prior  to  the  letting 
of  said  building,  that  its  foundation  walls  were  in  an  un- 
safe condition,  and  that  this  fact  was  not  in  any  manner 
communicated  to  plaintiff,  nor  did  she  have  any  knowl- 
edge of  the  same  prior  to  the  fall  of  said  building  and  the 
damage  complained  of.  The  answer  specifically  denied 
each  material  allegation  of  the  complaint,  and  the  cause 
came  on  for  trial  before  a  jury  upon  the  issues  thus 
joined.  The  evidence  conclusively  proved  the  letting  to 
the  plaintiff  of  the  premises^described;  the  expenditures 
by  her  made  for  fixtures,  ornaments  and  furniture;  her 
entry  into  the  possession  of  the  premises;  the  uses  to 
which  it  was  applied;  its  fall  at  the  time  named  in 
the  complaint;  and  the  damage  proximately  resulting 
to  the  property  of  the  plaintiff  from  the  fall  of  said 
building.  Several  witnesses  on  the  trial  testified  as 
to  the  condition  of  the  walls  of  the  said  building,  both 
before  and  after  its  fall ;  and  two  witnesses,  George  W. 
Brown  and  Fred  Ohlman,  testified  that  they  had  ex- 
amined the  foundation  walls  of  said  building'  at  the  in- 
stance of  the  defendant  herein,  and  each  reported  to  her 
that  the  same  were  unsound  and  unsafe  before  the  let- 
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ting  in  this  case.  The  evidence  shows  beyond  controversy 
that  the  plaintiff  was  not  informed  by  the  defendant,  or 
any  one  in  her  behalf,  of  the  unsafe  and  unsound  con- 
dition of  said  building,  prior  to  the  time  of  her  entry 
therein;  that  the  plaintiff,  after  entering  into  possession 
of  the  demised  premises,  had  full  control  thereof,  and  fre- 
quently passed  into  said  cellar,  which  was  too  damp  to  be 
used,  and  also  into  the  alley  adjoining  said  building, 
where  witnesses  claim  that  defects  in  the  wall  were 
plainly  visible,  and  had  ample  opportunities  to  observe 
and  ascertain  the  true  condition  of  said  building.  Under 
this  evidence,  and  the  issues  herein  joined,  the  court 
granted  the  order  of  nonsuit,  evidently  acting  upon  the 
theory  that  the  evidence  disclosed  that  whatever  defects 
existed  in  the  walls  or  foundation  of  said  building  at  the 
time  of  letting  were  not  latent,  but,  on  the  contrary,  of 
such  a  nature  that  the  defendant  must  necessarily  have 
been  apprised  of  their  existence;  and  the  parties  dealt 
with  each  other  at  arms-length.  In  this  case  there  was 
no  express  warranty  that  the  building  was  safe  and 
adapted  to  the  uses  to  whiclrthe  plaintiff  designed  to 
apply  the  same,  and  no  actual  fraud  or  misrepresenta- 
tion. Therefore,  if  any  liability  exists,  it  does  not  arise 
from  any  contract  entered  into  between  the  parties,  but 
arises  by  operation  of  law  from  a  neglect  to  perform  a 
duty  which  the  law  imposes. 

In  the  lease  of  a  store,  dwelling  or  other  building  there 
is  no  implied  warranty  that  the  building  is  safe,  suitable 
for  habitation,  or  properly  adapted  to  the  uses  to  which 
it  is  applied,  nor  that  it  shall  continue  fit  for  the  pur- 
poses for  which  it  is  demised,  i^his  principle  and  the 
reasons  for  the  existence  of  the  rule  are  so  well  settled 
that  it  is  useless  to  discuss  the  same.  Vide  Dutton  v. 
Oerrish,  9  Cush.  89;  Mullen  v.  Rainear,  45  N.  J.  Law, 
620\  O'Brien  V.  Capwell,  59  Barb.  497;  Doupe  v.  OeniUy 
45  N.  Y.  119;  Bowe  v.  Hunking,  135  Mass.  380;  Libbey 
V.  Tolfordy  48  Me.  316.    The  courts,  in  the  administra- 
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tion  of  justice,  have  recognized  some  exceptions  to  this 
well-known  rule,  and  exceptions  not  based  on  deceit  or 
misrepresentations, ^but  purely  on  the  doctrine  of  doing 
or  omitting  to  do  an  act  in  violation  of  a  legal  duty  or 
obligation.  Thus,  Minor  v.  Sharon,  112  Mass.  477,  and 
Cesar  v,  Karutz,  60  N.  T.  229,  were  both  cases  in  which 
apartments  were  let,  infected  with  small-pox.  In  the 
first  case  the  jury  found  that  the  lessor  concealed  his 
knowledge  that  the  tenement  was  so  infected,  so  as  to 
induce  the  lessee  to  hire  and  occupy  it.  In  the  latter 
case  it  does  not  appear  that  there  was  any  intentional 
concealment,  and  the  decision  rests  upon  the  failure  of 
the  defendant  to  disclose  the  fact  that  the  tenement  was 
so  infected.  Says  the  court  in  the  case  of  Boioe  v.  Hunh- 
ing,  135  Mass.  3S0:  '*When  a  house  is  infected  with 
snaall-pox,  the  danger  to  life  is  from  a  cause  that  cannot 
be  discovered  by  the  tenant  fi'om  any  examination  he 
may  make.  It  is  obvious  that  there  may  be  other  con- 
cealed sources  of  mischief  about  the  house  which  no  ex- 
amination can  discover.  Spring-guns  might  be  set  in  it; 
traps  or  other  contrivances  might  exist,  which  would  in- 
jure the  most  careful  occupant.  If  the  landlord  knew  of 
such,  it  might  be  held  to  be  his  duty  to  give  such  infor- 
mation to  the  tenant.  Such  traps  or  contrivances  are 
not  merel}'^  a  want  of  repair;  they  are  in  a  sense  active 
agents  of  mischief,  which  no  tenant  would  expect  to 
find,  even  in  a  decayed  and  ruinous  tenement."  It  is  not 
settled  how  far  the  exception  to  this  general  rule  may 
extend,  and  we  do  not  feel  called  upon  in  this  opinion  to 
define  its  limits,  for  the  case  at  bar  does  not  fall  within 
the  exception.  The  ruinous  condition  ^  the  wall  in  this 
case  was  not  a  latent  defect,  one  of  which  it  was  the 
legal  duty  of  the  lessor  to  apprise  the  lessee,  for  from  the 
evidence  it  was  patent  to  the  most  casual  observer.  The 
cellar,  at  the  time  of  the  letting,  was  so  filled  with  water 
as  to  be  unfit  for  use,  and  the  walls  of  the  building  were 
literally  crumbling  away.     The  witness  Fred  Ohlman 
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examined  the  demised  tenement  in  this  case  before  the 
letting,  and  testified  upon  the  trial  of  the  case  in  the 
court  below,  as  follows:  ^^  Question.  How  did  you  go  to 
work  to  examine  the  walls?  Answer,  Well,  I  could  ex- 
amine that  from  the  outside.  I  need  not  go  inside.  The 
outside  walls  were  crumbling  out.  Q.  You  discovered 
that  by  going  through  the  alley  on  the  outside?  By  look- 
ing at  it?  A.  Yes,  sir.  Q.  Did  you  dig  in  it?  A.  No,  I 
examined  here  and  there.  It  was  all  about  a  foot  above 
the  ground  in  the  alley  there.  The  brick  was  all  under 
water.  Q.  So  you  did  not  have  to  make  any  careful 
examination  to  see  it?  A.  No."  This  is  the  evidence 
introduced  by  the.  plaintiff,  and  is  not  in  conflict  with 
any  other  evidenc^ntroduced  in  the  cause,  and  therefore 
the  plaintiff  is  bound  by  the  same.  Buildings  of  every 
description  are  let  in  all  kinds  of  conditions,  and  the  law 
exempts  landlords  from  liability  from  injuries  caused  by 
defects  in  such  buildings,  in  the  absence  of  any  w^arranty, 
and  where  there  is  no  fraud,  misrepresentation  or  deceit. 
When  the  tenant  is  permitted  to  examine  fuUy  the  con- 
dition of  the  tenement  sought  to  be  leased,  and  any  de- 
fects existing  therein  are  patent,  then  the  rule  of  caveat 

emptor  applies.     Judgment  affirmed. 

AMrmed. 


CowLES  V.  Robinson. 


l.*'A  partner  who  admits  that  he  made  a  contract  for  cutting  partner- 
ship hay,  agreeing  to  pay  for  it  himself  and  charge  it  to  the  firm, 
and  that,  when  the  hay  was  cut,  he  was  paying  men  employed  on 
the  ranch  out  of  his  own  funds,  the  partnership  having  been  in 
process  of  dissolution  when  the  contract  was  made,  may  be  sued 
alone  for  the  services,  though  plaintiff  knew  of  the  partnership. 

2.  The  action  being.f  or  services  in  cutting  the  hay,  evidence  of  a  trans- 
action in  which  defendant  sold  a  portion  of  the  hay  to  plainti£f, 
and  plaintiff  resold  the  hay  to  defendant,  and  which  is  afterwards 
regarded  by  them  as  canceled,  is  improperly  admitted ;  but,  a  judg- 
ment having  been  given  for  plaintiff  for  the  services,  without  any 
charge  for  the  hay  resold,  its  admission  is  not  reversible  error. 
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Appeal  from  Custer  County  Court, 

Action  by  John  W.  Robinson  against  William  Cowles 
on  an  account.  Judgment  for  plaintiff,  and  defendant 
appeals. 

Mr.  George  S.  Adams,  for  appellant. 

Mr.  M.  M.  Kellogg,  for  appellee. 

Beck,  C.  J.  This  action  was  originally  instituted  be- 
fore a  justice  of  the  peace  of  Custer  county  by  the  plaint- 
iff, Robinson,  for  the  recovery  of  the  following  items  of 
account,  as  the  same  were  noted  upon  the  justice's  docket, 
and  afterwards  tried  in  the  county  court  on  appeal  from 
the  justice's  judgment: 

Cutting  and  putting  up  two  hundred  and  eleven  tons  of  hay,  at 
$3. 75  per  ton $580  25 

Damages  by  loss  of  time  on  account  of  defendant's  mower  be- 
ing out  of  repairs,  sis  men,  six  days,  at  $1.25 45  00 

Board,  six  men,  one  week,  at  $5  per  week 30  00 

Oats  purchased  by  defendant 2  95 

Credit  given  defendant $326  83 

Balance  due  plaintiff 291  87 

The  defense  interposed  by  Cowles  was  a  denial  of  his 
liability.  Upon  trial  in  justice's  court  the  plaintiff  was 
nonsuited,  but  on  appeal  to  the  county  court  he  recovered 
judgment  against  defendant,  Cowles,  in  the  sum  of 
$177.50,  and  costs  of  suit,  from  which  judgment  the 
present  appeal  is  prosecuted. 

It  was  developed  on  the  trial  in  the  county  court  that 
the  defendant,  Cowles,  and  one  W.  T.  Frink  entered  into 
a  copartnership  arrangement  in  a  cattle  ranch  in  Cust-er 
county,  in  the  month  of  February,  1883.  Efforts  had 
been  made  to  dissolve  this  partnership  prior  to  the  cut- 
ting of  the  hay  in  August,  1884,  and  Frink  testified  that 
it  had  been  dissolved,  while  Cowles  said  it  still  existed. 
It  appears  that  the  land  on  which  the  hay  was  cut  be- 
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longed  jointly  to  the  partners,  Frink  owning  two-thirds 
thereof,  and  Cowles  one-third,  and  that  both  -were  inter- 
ested in  like  proportions  in  the  hay  grown  thereon.  The 
horses  had  been  divided  between  the  partner  prior  to  the 
1st  day  of  August,  and  they  were  engaged  in  dividing 
the  cattle  about  the  1st  of  August,  when  the  contract  for 
cutting  the  hay  was  made  by  Oowles  with  Robinson.  It 
is  clear  that  the  subject-matter  of  the  contract  related  to 
the  property  rights  of  both  partners;  and,  had  the  suit 
been  instituted  against  them  jointly,  we  perceive  no 
reason  why  it  should  not  have  been  sustained.  But,  on 
the  other  hand,  the  circumstances  of  the  case  interposed 
no  obstacle  in  the  way  of  defendant,  Cowles,  making 
himself  personally  responsible  to  Robinson  for  the  cut- 
ting and  putting  up  of  the  hay,  if  he  chose  to  do  so.  1 
Lind.  Partn.  *389.  It  becomes,  therefore,  a  question  of 
intention  whether  Cowles  made  himself  personally  re- 
sponsible or  not.  Referring  to  his  own  testimony,  it  is 
clearly  against. him  on  this  point. 

After  testifying  on  his  own  behalf  that  the  partnership 
had  not  been  dissolved  when  he  hired  the  plaintiff  to  cut 
the  hay,  he  was  asked,  on  cross-examination,  whether  he 
had  not  stated  to  Conrad  Leasch,  at  the  ranch,  while  the 
hay  was  being  cut,  that  Frink  would  not  pay  his  share 
for  cutting,  and  that  he  (Cowles)  had  hiied  Robinson  to 
cut  it  and  would  hold  the  hay  for  the  cutting.  His  an- 
swer was,  **Ido  not  know  the  man  or  anything  about 
it;"  a  rather  unsatisfactory  answer.  Further  on  in  his 
cross-examination  he  said,  **I  agreed  to  pay  him  for  cut- 
ting of  the  hay,  and  charge  it  up  to  the  firm  of  W.  T. 
Frink  &  Co."  The  following  question  was  then  asked 
him:  "  Did  you  testify  on  the  trial  of  this  cause  before  J. 
W.  Milsam,  Esq. ,  that  you  never  agreed  to  pay  Mr.  Robin- 
son for  the  cutting  of  that  hay,  but  that  it  was  contracted 
for  by  W.  T.  Frink  &  Co.,  or  words  to  that  effect?"  To 
which  he  answered:  "  I  don't  think  I  did.  If  I  did  answer 
it  in  that  way,  it  was  a  mistake.     I  did  not  understand 
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the  question,  *  *  *  as  I  agreed  to  pay  for  the  cutting 
of  the  hay  for  W.  T.  Frink  &  Co."  In  another  portkm 
of  his  testimony  he  stated  that  be  bad  paid  the  men  em- 
ployed on  the  ranch  out  of  his  individual  funds  after  the 
1st  of  August. 

The  foregoing  admissions  of  the  defendant,  taken  in 
connection  with  the  testimony  of  the  plaintiff  that  he  had 
made  the  contract  with  Cowles,  are  sufficient  to  sustain 
the  action  in  its  present  form.  While  it  is  true  the 
plaintiff  knew  of  the  partnership  relations  existing  be- 
tween Frink  and  Cowles,  and  supposed  them  to  be  both 
interested  in  the  hay  in  question,  it  is  but  reasonable,  in 
view  of  the  attempt  then  being  made  to  dissolve  the  part- 
nership, that  this  contract  should  have  been  with  Cowles 
alone,  as  both  plaintiff  and  defendant  in  fact  say  it  was 
made.  Upon  this  branch  of  the  case  our  conclusion  is 
that  the  suit  was  properly  brought  against  Cowles  alone. 

Is  the  judgment  sustained  by  the  evidence?  The  only 
obstacle  in  the  way  of  answering  this  question  in  the  af- 
firmative is  the  sale  and  resale  of  the  hay.  The  plaintiff 
admitted  that  he  agreed  with  Cowles  to  take  in  full  pay- 
ment for  cutting  the  hay  one  hundred  and  twenty-nine 
tons  of  the  same  hay  at  85  per  ton,  and  that  Cowles  there- 
upon executed  and  delivered  him  a  bill  of  sale  for  that 
quantity.  But  he  says  further  that  he  did  not  move  the 
hay;  that  no  particular  stack  was  pointed  out  as  the  one 
sold  to  him;  and  that  later  in  the  season  he  sold  the  haj'' 
back  to  Cowles  at  the  same  price  he  had  taken  it  at.  In 
one  breath  he  says  he  returned  the. bill  of  sale  when  he 
sold  the  hay  back,  and  in  the  next  that  he  made  Cowles  a 
bill  of  sale  at  that  time.  He  also  says  that  he  received 
part  of  the  consideration,  amounting  to  $100,  when  he 
resold  the  hay. 

The  testimony  relating  to  the  sale  and  resale  of  the  hay 
was  objected  to  by  counsel  for  defendant  Cowles,  and  its 
admission  is  relied  upon  as  error.  If  both  parties  subee- 
quenth'^  treated  these  transactions  as  canceling  each  other, 
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leaving  the  accounts  unchanged,  g&ve  by  the  $100  pay- 
ment, then  the  testimony  concerning  the  sale  of  the  hay 
was  immaterial  and  irrelevant.  That  they  did  so  treat 
these  transactions  is  evident  from  their  subsequent  efforts 
to  settle  the  accounts  between  them,  each  party  bringing 
forward  his  original  bill  of  items  against  the  other,  but 
neither  of  them  containing  charge  or  credit  concerning 
the  purchase  or  sale  of  hay.  The  testimony  concerning 
this  transaction  was  not  properly  admissible,  since  no 
claim  for  hay  sold  defendant  was  included  in  the  account 
sued  on.  But  it  is  clear  that  the  recovery  was  not  based, 
to  any  extent,  on  this  transaction.  It  does  not,  there- 
fore, constitute  reversible  error. 

Having  now  before  us  the  original  accounts  of  the  par- 
ties, together  with  the  history  of  the  circumstances  under 
which  they  were  contracted,  we  are  of  the  opinion  that  the 
judgment  of  the  county  court  was  practically  correct  and 
did  justice  between  the  litigants.  The  objections  urged 
are  technical  rather  than  substantial.  It  is  not  even  ob- 
jected that  the  judgment  in  favor  of  the  plaintiff  is  ex- 
cessive.    The  judgment  will  be  affirmed. 

Affirmed. 


Hughes  v.  McCoy. 


1.  Under  Code  Civil  Procedure,  section  78,  providing  that  "  the  court 
may,  ♦  *  *  after  notice  to  the  adverse  party,  allow  upon  such 
terms  as  may  be  just  an  amendment  to  any  pleading,  ♦  ♦  ♦ 
and  may,  upon  such  terms  as  may  be  just,  and  upon  payment  of 
the  costs,  relieve  a  party,  or  his  legal  representative,  from  a  judg- 
ment, *  *  *  and  the  court  or  judge  at  chambers  in  vacation 
may  grant  the  relief,  upon  application  made,  within  a  reasonable 
time ; "  and  sections  397,  898,  defining  an  application  for  an  order 
as  a  motion,  and  requiring  written  notices  of  motions  to  be  made 
in  all  cases  except  those  made  during  the  progress  of  the  trial,  an 
order  reinstating  a  cause  made  and  entered  by  a  judge  in  vacation 
without  notice  to  the  adverse  party  is  unwarranted. 
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2.  Where  a  judge  actiDg  in  a  matter  within  his  jurisdiction  enters 
such  order  without  notice  he  is  not  liable  to  the  party  aggrieved 
thereby,  though  the  act  was  in  excess  of  his  jurisdiction. 

Error  to  District  Court  of  Arapahoe  County. 

The  plaintiff  here  was  plaintiff  below,  and  filed  his 
complaint  March  7,  18S4,  alleging  that  the  said  defendant 
was  judge  of  the  county  court  of  Clear  Creek  county 
from  January,  1877,  to  January,  1881,  and  during  all 
that  time  was  ex  officio  clerk  of  said  court,  and  accord- 
ingly acted.  That  on  September  15,  1877,  one  Beighley 
duly  recovered  a  judgment  against  one  Cummings  before 
a  justice  of  the  peace  of  said  county  of  Clear  Creek  for 
the  sura  of  $206.55;  from  which  Cummings  appealed  to 
said  county  court,  and  duly  filed  his  bond  therefor  with 
the  said  justice.  On  December  9,  1878,  the  said  Cum- 
mings having  failed  to  file  a  transcript,  and  have  said 
case  docketed  in  the  said  county  court,  said  Beighley  ad- 
vanced the  docket  fee  in  said  county  court,  and  caused 
the  said  transcript  of  said  case  from  the  said  justice's 
docket  to  be  filed,  and  the  case  to  be  entered  on  the 
docket  of  the  said  county  court;  whereupon  the  said 
county  court  entered  a  rule  against  the  said  Cummings 
that  he  refund  the  said  docket  fee  so  advanced  on  or  be- 
fore December  10,  1878.  That  notice  of  the  rule  was  duly 
given  to  said  Cummings.  That  said  Cummings  failed  to 
comply  therewith;  whereupon  the  said  appeal  was  duly 
and  regularly  distnissed  by  said  court.  After  which  pro- 
cedendo duly  issued  in  the  case.  Thereafter  the  said 
Beighley  assigned  and  transferred  said  judgment  for 
value  to  the  said  plaintiff,  which  said  assignment  was  in 
writing,  and  was  entered  on  the  docket  of  the  said  jus- 
tice. That  said  Cummings,  as  well  as  his  counsel,  had 
actual  knowledge  of  said  assignment.  That  afterwards, 
on  December  28,  1878,  an  execution  was  duly  issued  by 
the  said  justice  upon  said  judgment  and  duly  delivered 
to  the  constable,  and  was  afterwards  by  him  returned 
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unsatisfied,  for  the  want  of  property  upon  which  to  levy. 
That  afterwarrds,  on  January  4,  1879,  the  said  plaintiff 
commenced  an  action  in  the  district  court  of  said  county 
of  Clear  Creek  upon  the  said  appeal  bond  of  the  said 
Cummings,  and  upon  January  6,  1879,  the  obligors 
thereon  were  duly  served  with  summons  therein.  That 
at  that  time  there  was  no  defense  to  the  said  action. 
That  said  obligors,  their  counsel,  and  the  said  defendant, 
county  judge  aforesaid,  contriving,  colluding,  consorting, 
and  conspiring  how  they  could  make  and  set  up  a  de- 
fense in  said  action  in  the  district  court,  combined  and 
confederated,  and,  intending  to  cheat  and  injure  the  said 
plaintiff  as  assignee  of  the  said  judgment  as  aforesaid, 
did  coUusively,  corruptly,  maliciously,  and  oppressively 
agree  among  themselves  to  reinstate  the  said  case  of 
Beighley  v.  Cummings  in  the  said  county  court.  That  in 
pursuance  of  the  said  object  the  said  defendant,  as  county 
judge  aforesaid,  on  the  night  of  January  13,  1879,  after 
the  close  of  the  term  at  which  the  said  judgment  of  dis- 
missal had  been  entered  and  given,  on  the  a[)plication  of 
the  said  Cummings,  made  and  entered  of  record  an  order 
as  follows,  to  wit: 

"State  of  Colorado,  Clear  Creek  County. 
^^ Henry  Beighley  v.  Owen  Cummings.  (Appeal.) 
"  Now,  at  this  day,  the  above-entitled  cause  coming  on 
to  be  heard,  upon  the  petition  of  the  defendant,  addressed 
to  the  judge  of  said  court  at  chambers,  praying  for  the 
reinstatement  of  the  above- entitled  cause,  which  was  dis- 
missed at  the  last  term  of  this  court  by  reason  of  the  de* 
fondant's  failure  to  comply  with  a  rule  of  the  court  to 
pay  the  costs  of  the  appeal,  etc.,  and  the  judge  at  cham- 
bers being  fully  advised  in  the  premises,  from  affidavits 
filed  and  after  hearing  arguments  of  counsel,  etc.,  it  is 
ordered  that  said  cause  be  reinstated;  that  the  order  dis- 
missing said  appeal  be  set  aside,  and  that  the  writ  of  pro^ 
cedendo  issued  by  said  county  court  in  said  cause  to  the 
justice  of  the  peace,  from  which  appeal  was  taken,  be, 
VouXl— 88 
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and  the  same  is  hereby,  recalled  and  annulled;  and  that 
said  cause  be  reinstated  upon  the  trial  docket  in  all  re- 
spects as  if  said  appeal  had  not  been  dismissed.  And  it 
is  further  ordered  that  the  defendant  comply  with  the 
original  rule  against  him  to  pay  costs  of  appeal  and  pay 
the  costs  of  this  proceeding.  Given  under  my  hand  this 
13th  day  of  January,  A.  D.  1879. 

*^  JohnC.  McCoy, 
*' Judge  of  County  Court." 
That  at  said  time  all  the  said  parties  had  actual  knowl- 
edge of  the  transfer  of  said  judgment  to  the  plaintiff; 
that  said  proceedings  were  had  and  said  order  made  and 
entered  without  notice  or  knowledge  to  the  said  Beighley 
or  the  plaintiff,  and  without  appearance  by  or  for  them, 
or  either  of  them;  that  said  defendant  solicited  a  member 
of  the  bar  of  his  court  to  appear  in  the  said  proceeding  on 
behalf  of  the  said  Beighley,  who  refused  so  to  do;  that, 
on  January  17,  1879,  answer  was  filed  in  said  action 
pending  in  the  said  district  court,  setting  up  the  said 
order,  and  alleging  that  said  action  was  undetermined 
and  still  pending  in  the  county  court,  and  consequently 
no  liability  on  the  bond  sued  on;  that  this  was  the  only 
defense  set  forth  in  said  answer;  that  the  plaintiff  replied 
to  said  defense  and  alleged  therein  the  want  of  notice  and 
jurisdiction  of  the  said  judge  in  the  premises  to  make  or 
enter  said  order;  but,  nevertheless,  the  said  defense  was 
held  sufficient ;  that  the  obligors  on  said  appeal  bond  in 
the  meantime  became  insolvent,  so  that  the  plaintiff  is 
unable  to  recover  upon  said  bond;  that  by  said  proceed- 
ings he  was  defeated  in  his  remedy  in  the  premises.  To 
this  complaint  the  defendant  demurred  generally,  and 
the  said  demurrer  was  sustained  and  judgment  accord- 
ingly given  for  the  defendant-  and  the  plaintiff  seeks  re- 
versal here  on  writ  of  error. 

Mr.  Wm.  T.  Hughes,  for  plaintiff  in  error. 

Messrs.  Decker  and  Yonley  and  Wells,  Macon  and 
McNeUj,  for  defendant  in  error. 
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Stallcup,  C.  Does  the  complaint  show  a  right  of 
action  in  the  plaintiff  against  the  defendant?  By  section 
78  of  the  code  of  1883  it  is  provided  chat  "  the  court  may 
likewise,  upon  affidavit,  showing  good  cause  therefor, 
after  notice  to  the  adverse  party,  allow,  upon  such  terms 
as  may  be  just,  an  amendment  to  any  pleading  or  pro- 
ceeding in  any  other  particular,  and  may  upon  like  terms 
allow  an  answer  to  be  made  after  the  time  limited  by 
this  act,  and  may  upon  such  terms  as  may  be  just,  and 
upon,  payment  of  the  costs,  relieve  a  party,  or  his  legal 
representatives,  from  a  judgment,  order,  or  other  pro- 
ceeding taken  against  him  through  mistake,  inadvert- 
ence, surprise  or  excusable  neglect;  and  when,  for  any 
cause  satisfactory  to  the  court  or  the  judge  at  chambers, 
the  party  aggrieved  has  been  unable  to  apply  for  the 
relief  sought,  during  the  term  at  which  such  judgment, 
order  or  proceeding  complained  of  was  taken,  the  court 
or  judge  at  chambers  in  vacation  may  grant  the  relief 
upon  application  made  within  a  reasonable  time,  not  ex- 
ceeding five  months  after  the  adjournment  of  the  term." 
By  section  49  it  is  provided  that  "from  the  time  of  the 
service  of  the  summons  in  a  civil  action  the  court  shall 
l>e  deemed  to  have  acquired  jurisdiction,  and  to  have 
control  of  all  subsequent  proceedings.  A  voluntary  ap- 
pearance of  a  defendant  shall  be  equivalent  to  personal 
service  of  the  summons  u;)on  him."  By  section  397  it  is 
provided  that  "  every  direction  of  a  court  or  judge  made 
or  entered  in  writing,  and  not  included  in  a  judgment,  is 
denominated  an  order.  An  application  for  an  order  is  a 
motion."  And  by  section  398  it  is  provided  that  "  mo 
tions  shall  be  made  in  the  county  in  which  the  action  if? 
brought,  or,  if  at  chambers,  in  any  county  in  the  same 
district.  Written  notices  of  motions  shall  be  required  in 
all  cases  except  those  made  during  the  progress  of  a 
tiial."  The  authority  vested  in  the  judge  to  grant  relief 
from  judgments  is  found  in  said  section  78.  It  will  be 
seen  that  the  language  of  this  section  is  peculiar  in  spe- 
cifically referring  to  notice  as  a  prerequisite  in  allowing 
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amendments,  etc.,  and  in  not  referring  to  notice  as  a  pre- 
requisite in  granting  relief  from  judgments,  and  by  this 
the  judge  may  have  been  misled.  The  ju^.ge,  having 
proceeded  to  grant  the  relief  without  notice,  doubtless 
determined  as  judge  that  notice  was  not  necessary  to 
warrant  his  action  in  the  premises.  In  such  determina- 
tion the  judge  misinterpreted  the  law,  and  the  order 
made  and  entered  by  him  in  the  premises  was  unwar- 
ranted. Lane  v.  WhelesSy  46  Miss.  666;  Hettrick  v. 
Wilson,  12  Ohio  St.  138;  Nuckolls  v.  Irwin,  2  Neb.  66; 
Mulvey  v.  Carpenter,  78  111.  586;  Oruner  v.  Moore^  6 
Colo.  527;  Hughes  v.  Cummings,  7  Colo.  141.  As  to 
whether  the  judge's  acts  under  the  said  provisions  of  our 
code  were  simply  erroneous,  or  were  in  excess  of  his 
jurisdiction,  we  need  not,  and  therefore  do  not,  deter- 
mine. It  is  evident  that  he  was  acting  as  judge  in  the 
premises,  and  by  virtue  of  the  statute  mentioned  was  so 
acting  in  a  subject-matter  of  which  he  had  jurisdiction. 
According  to  the  weight  of  authority,  such  judge  so  act- 
ing is  not  liable  to  the  party  aggrieved  thereby,  even  if 
the  acts  so  done  were  in  excess  of  his  jurisdiction,  as  ex- 
cess of  jurisdiction  is  distinguished  from  entire  want 
thereof.  Lange  v.  Benedict,  73  N.  Y.  12;  Bradley  v. 
Fisher,  13  Wall.  335,  351,  352;  Cooley,  Torts,  419.  In 
Mr.  Cooley's  work  on  Torts,  where  the  subject  of  im- 
munity of  judicial  officers  from  private  suits  is  treated, 
the  law  is  stated  as  follows:  ''Whenever,  therefore,  the 
state  confers  judicial  powers  upon  an  individual,  it  con- 
fers with  them  full  immunity  from  private  suits.  In 
effect,  the  state  says  to  the  officer  that  these  duties  are 
confided  to  his  judgment;  that  he  is  to  exercise  his  judg- 
ment fully,  freely,  and  without  favor,  and  he  may  exer- 
cise it  without  fear;  that  the  duties  concern  individuals, 
but  they  concern  more  especially  the  welfare  of  the  state, 
and  the  peace  and  happiness  of  society;  that,  if  he  shall 
fail  in  a  faithful  discharge  of  them,  he  shall  be  called  to 
account  as  a  criminal;  but  that  in  order  that  he  may  not 
be  annoyed,  disturbed  and  impeded  in  the  performance 
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of  these  high  functions,  a  dissatisfied  individual  shall  not 
be  suffered  to  call  in  question  his  official  action  in  a  suit 
for  damages.  This  is  what  the  state,  speaking  by  the 
mouth  of  the  common  law,  says  to  the  judicial  officer." 
And  in  the  case  of  Bradley  v.  Fisher^  supraj  Justice 
Field,  in  delivering  the  opinion  of  the  court,  uses  the 
following  language:  "The  principle,  therefore,  which 
exempts  judges  of  courts  of  superior  or  general  authority 
from  liability  in  a  civil  action  for  acts  done  by  them  in 
the  exercise  of  their  judicial  functions,  obtains  in  all 
countries  where  there  is  any  well-ordered  system  of  juris- 
prudence. It  has  been  the  settled  doctrine  of  the  Eng- 
lish courts  for  many  centuries,  and  has  never  been 
denied,  that  we  are  aware  of,  in  the  courts  of  this  coun- 
try. It  has,  as  Chancellor  Kent  observes,  *  a  deep  root 
in  the  common  law.' "  It  has  been  determined  by  this 
court  that  our  county  courts  are  courts  of  superior  or 
general  authority.  Hughes  v.  Ctimmings,  7  Colo.  141. 
In  the  complaint  in  this  case  it  will  be  observed  that  the 
judge  is  charged  with  having  acted  maliciously  and  cor- 
ruptly in  the  premises.  The  decided  weight  of  authority, 
as  well  as  the  better  reasoning,  sustain  the  proposition 
that  the  motives  with  which  he  acted  cannot  be  so  called 
in  question.  And  in  the  said  opinion  just  quoted  from 
the  law  is  declared  upon  this  particular  point  as  follows: 
"  Nor  can  this  exemption  from  civil  liability  be  affected 
by  the  motives  with  which  their  judicial  acts  are  per- 
formed. The  purity  of  their  motives  cannot' in  this  way 
be  the  subject  of  judicial  inquiry."  The  court  was  right 
in  sustaining  the  demurrer  to  the  complaint.  The  judg- 
ment should  be  affirmed. 

De  France,  C,  concurs  in  the  conclusion.   Rising,  C, 
dissenting. 

Per  Curiam.    For  the  reasons  assigned  in  the  forego- 
ing opinion  the  judgment  of  the  court  below  is  affirmed. 

Affinned, 
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General  Statutes,  chapter  98,  section  15,  provided  that  a  railroad  com- 
pany should  file  with  the  county  clerk  notice  of  a  station  at  which 
a  book  should  be  kept  for  entering  a  description  of  animals  killed, 
under  a  penalty  of  double  damages  for  any  stock  killed.  Act  of 
March  81.  1885  (Sess.  Laws,  838),  amended  the  statute,  omitting  the 
section  requiring  notice.  Held,  that  the  omitted  section  was  re- 
pealed, and  that,  the  statute  being  penal,  a  judgment  for  double 
damages  for  failure  to  file  such  notice,  in  a  case  pending  on  appeal 
at  the  time  of  the  repeal,  must  be  reversed,  and  the  suit  dismissed. 

Appeal  from  District  Court  of  Chaffee  County. 

Action  by  J.  E.  Crawford  against  the  Denver  &  Rio 
Grande  Railway  Company  to  recover  double  damages 
for  the  killing  of  a  mare.  Plaintiff  obtained  judgment 
below,  and  defendant  appeals. 

Messrs.  E.  0.  Wolcott  and  J.  M.  Waldron,  for  ap- 
pellant. 

Messrs.  H.  W.  Hobson  and  M.  G.  Cage,  for  appellee. 

Rising,  C.  This  action  was  brought  under  the  provis- 
ions of  section  15,  chapter  93,  General  Statutes  of  1S83, 
to  recover  twice  the  value  of  a  certain  bay  mare,  which 
the  plaintiff  alleged  was  fatally  injured  and  killed  by  the 
defendant,  while  engaged  in  operating  its  railroad  in 
Chaffee  county.  An  issue  was  also  made  upon  a  cause 
of  action  authorized  by  section  14  of  said  chapter,  but 
the  evidence  admitted  is  wholly  insufficient  to  justify  a 
recovery  thereunder.  That  portion  of  said  section  15 
upon  which  the  action  is  based  reads  as  follows:  '*  Every 
railroad  company  shall  keep  a  book  at  some  station  in 
each  county  through  which  their  road  runs,  to  be  desig- 
nated by  the  company,  and  a  notice  of  the  station  so 
designated  shall  be  filed  with  the  county  clerks  of  the 
counties  in  which  such  stations  are  located;  and  it  is 
hereby  made  a  duty  of  the  said  company  to  cause  to  be 
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entered  in  said  book,  within  fifteen  days  after  the  killing 
of  any  animal,  a  description,  as  nearly  as  may  be,  of  such 
animal,  its  color,^  age,  marks  and  brands,  and  shall  keep 
said  book  subject  to  the  inspection  of  persons  claiming 
to  have  had  animals  killed.  Should  any  company  fail  to 
keep  said  book,  or  to  file  such  notice  in  the  manner 
herein  provided,  or  to  enter  therein  such  description  of 
any  animal  killed,  for  a  period  of  fifteen  days  thereafter, 
such  company  shall  be  liable  to  the  owner  of  such  animal 
to  an  amount  twice  the  full  value  thereof."  The  plaint- 
iff, in  his  complaint,  alleged  the  killing  of  the  mare  by 
the  defendant;  the  value;  his  ownership;  and  that  she 
was  killed  without  his  fault;  and  further  alleged  that  de- 
fendant had  failed  to  file  with  the  county  clerk  of  said 
Chaffee  county  a  notice  of  the  station  on  its  railroad  in 
said  county,  to  be  designated  by  the  defendant  as  the 
place  where  the  book  provided  for  in  said  section  15 
should  be  kept.  The  plaintiff  obtained  judgment  for 
twice  the  value  of  the  animal  killed,  as  found  by  the 
juiy. 

Before  entering  upon  the  discussion  of  the  other  errors 
assigned,  under  the  fourteenth  assignment  appellant 
makes  and  argues  the  point  that  by  the  repeal  of  the 
statute  under  which  the  judgnent  was  obtained,  since 
the  judgment  was  obtained,  without  any  saving  clause  as 
to  pending  actions,  the  plaintiff's  remedy,  and  all  pro- 
ceedings in  the  action  under  said  statute,  fell.  By  an 
act  approved  March  31,  1885  (Sess.  Laws,  338),  said  sec- 
tion 15  was  amended  so  as  to  read  as  set  forth  in  said 
act;  and  in  said  amended  section  the  provision  of  the 
section  amended,  requiring  every  railroad  company  to 
file  with  the  county  clerks  of  the  counties  through  which 
their  road  runs  a  notice  of  the  station  designated  by  the 
company  as  the  one  where  the  book  mentioned  in  said 
section  would  be  kept,  was  omitted.  We  think  it  must 
be  qonsidered  that  this  provision  was  repealed  by  the 
failure  to  re-enact  it  in  the  amended  section.    It  is 
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claimed  by  appellant  that  the  provision  repealed  was  a 
penal  statute,  and  therefore  appellee  did  not  obtain  any 
vested  rights  under  the  proceedings  had;  while  it  is  con- 
tended by  appellee  that  the  provision  repealed  is  not  a 
penal  statute,  but  that,  the  penal  clause  of  the  old  sec- 
tion having  been  re-enacted  in  the  amended  section,  it 
was  not  repealed,  and  that,  under  any  view  of  the  case, 
appellee  had  obtained  vested  rights  under  said  section  15, 
by  reason  of  his  judgment,  which  could  not  be  affected 
by  the  act  of  1885.  The  matter  repealed  was  the  right 
to  recover  twice  the  full  value  of  the  animal  killed  upon 
failure  of  the  company  to  file  the  notice  required,  and 
the  statute  giving  such  right  was  in  its  nature  penal. 
Gregory  v.  Bank,  3  Colo.  332-334;  Railroad  Co.  v.  Aus- 
tirij  21  Mich.  390-408;  Railroad  Co.  v,  Kinney,  8  Ind. 
402.  Appellee  has  not  such  a  vested  right,  under  the 
judgment  recovered  by  him,  that  he  cannot  be  divested 
of  it  by  a  repeal  of  the  statute  upon  which  the  recovery 
is  based.  In  Gregory  v.  Bank,  3  Colo.  332-336,  it  is 
said  that  ''there  is  no  such  thing  as  a  vested  interest 
in  an  unenforced  penalty."  This  expression  covers  thu 
whole  ground  of  this  case.  The  obtaining  of  a  judgment 
for  a  penalty  does  not  enforce  such  penalty,  but  the  pen- 
alty must  be  enforced  by  the  execution  of  the  judgment. 
The  giving  of  a  bond  upon  appeal  suspends  the  judgment 
for  all  purposes  pending  appeal.  Glenn  v.  Brush,  id. 
26-35.  The  effect  of  the  repeal  of  a  statute,  pending  an 
appeal  from  a  judgment  based  upon  such  statute,  has 
been  held  to  necessitate  a  reversal  of  the  judgment,  and 
a  dismissal  of  the  action;  the  court  saying:  "  When  such 
a  statute  is  repealed,  it  ends  all  the  litigation  under  it, 
and,  if  the  judgment  is  not  final,  that  is,  if  the  action 
seeking  to  recover  the  penalty  is  not  finally  disposed  of, 
the  right  to  the  penalty  depending  on  the  affirmance  or 
reversal  of  the  judgment,  and  the  repeal  is  brought  to 
the  knowledge  of  the  courts  it  must  necessarily  result  in  a 
dismissal  of  the  action."    Speckertv.  City  of  Louismlle, 
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78  Ky.  287;  Mulkey  v.  State,  16  Tex.  App.  63;  Fitze  v. 
State,  13  Tex.  App.  372;  Pinckard  v.  State,  id.  373.  By 
reason  of  the  views  herein  expressed  in  relation  to  the 
effect  of  the  repeal  of  the  statute  upon  which  one  of  the 
issues  in  this  action  is  based,  the  consideration  of  the 
other  errors  assigned  becomes  unnecessary.  The  judg- 
ment  should  be  reversed. 

De  France  and  Stallcup,  CO.,  concur. 

Per  Curiam.     For  the  reasons  given  in  the  foregoing 
opinion  the  judgment  of  the  court  below  is  reversed. 


Beck,  C.  J.,  dissenting. 
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Beversed. 


BURNHAM  ET  AL.  V.  FrEEMAN. 

• 

An  irrigating  ditch  was  constructpd  in  1872  by  the  owners  of  three 
claims.  The  owner  of  the  middle  claim  abandoned  it,  and  plaint- 
iff ^s  ii  us  band  settled  on  it  in  1877,  and  used  water  from  the  ditch 
from  1878  till  1881,  and  did  some  repairs  on  it.  He  then  abandoned 
bis  wife  and  claim  at  once,  and  she  succeeded  to  all  his  rights,  and 
acquired  a  title  from  the  United  States.  She  used  water  from  the 
ditch  in  1882,  with  the  acquiescence  of  the  owners  of  the  other 
claims.  Held  no  evidence  that  she  owned  any  interest  in  the  ditch ; 
such  interest  being  real  property,  and  only  to  be  acquired  by  deed 
or  prescription  or  condemnation.  In  any  case  her  appropriation 
in  1878  would  be  subordinate  to  that  of  the  owners  of  the  other 
claims  in  1872. 
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Appeal  from  District  Court  of  Larimer  County. 

Susan  Freeman,  the  appellee,  was  plaintiff,  and 
George  C  Burnham  and  Horace  and  Charles  Emerson, 
appellants,  were  defendants,  in  the  court  below.  The 
plaintiff,  claiming  a  third  interest  in  an  irrigating  ditch 
formerly  known  as  the  *^  Gilchrist,  Baker  and  Emerson 
ditch,"  and  that  defendants  had  disturbed  her  use  thereof, 
brought  this  action  to  restrain  future  disturbance  by 
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thein^  and  to  recover  damages  for  past  injuries.  This 
ditch  received  its  water  from  Lone  Pine  creek,  in  Lar- 
imer county,  and  was  constructed  in  1872  by  the  two 
Emersons,  who  are  defendants,  a  person  by  the  name  of 
Gilchrist,  and  one  E.  L.  Baker.  These  parties  had  three 
claims  upon  the  pubUc  domain  on  said  creek,  which 
were  contiguous,  —  the  Gilchrist  claim  being  the  upper- 
most, Baker's  the  next,  and  the  Emerson  claim  the  low- 
ermost of  the  three.  The  ditch  was  built  designedly  to 
irrigate  such  portions  of  these  claims  as  lay  under  the 
same.  It  was  taken  out  above  the  Gilchrist  claim  and 
ran  across  it  and  the  Baker  claim  to  the  Emerson  claim. 
Water  was  used  from  said  ditch  in  1872  by  Gilchrist  in 
irrigating  a  part  of  his  claim,  and  was  also  used  that  year 
by  the  Emersons  in  irrigating  a  part  of  their  claim,  but 
shortly  after  the  building  of  the  ditch  Baker  abandoned 
his  claim  without  having  used  any  water  thereon  from 
said  ditch  for  any  purpose,  and  none  was  used  upon  hny 
part  of  the  land  included  in  the  Baker  claim  until  the 
year  1878,  and  not  then  by  Baker,  or  for  hini,  but  by 
one  Freeman,  the  husband  of  the  plaintilBf,  who  had  set- 
tled upon  the  Baker  claim  in  October,  1877.  Freeman 
continued  to  reside  upon  this  land  with  his  family,  and 
continued  the  use  of  water  therein  from  said  ditch  each 
year,  until  some  time  in  1881,  when  he  left  the  place,  de- 
serting it  and  his  family.  The  plaintiff  remained  upon 
the  land,  and  has  since  acquired  title  thereto  from  the 
United  States  government,  and  she  used  water  from  said 
ditch  to  irrigate  a  portion  of  her  land  in  1882,  and  claims 
to  have  done  work  upon  the  ditch  that  year  in  the  way 
of  repair.  It  is  conceded  that  her  husband  did  some 
work  at  repairing  the  said  ditch  while  he  lived  upon  this 
land,  but  the  defendants  claim  that  he  did  so,  not  as  a 
party  interested  in  the  ditch,  but  solely  in  consideration 
for  the  temporary  use  of  water  from  said  ditch,  and  that 
he  never  became  the  owner  of,  or  acquired  or  contracted 
for,  an  interest  in  said  ditch;  and  that  the  plaintiff  had 
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no  interest  therein  at  the  time  of  bringing  this  action, 
or  at  any  time,  but  that  what  water  she  used  therefrom, 
in  18S2,  was  by  the  sufferance  or  permission  of  the 
defendants.  The  defendant  Burnham  purchased  the 
improvements  upon  the  Gilchrist  claim,  and  the  Gilchrist 
interest  in  said  ditch,  in  1876,  and  during  that  year  he 
and  the  Emersons  repaired  the  ditch  at  considerable  ex- 
pense, and  divided  and  used  the  water  thereof  equally 
between  them  in  irrigating  their  respective  claims,  and 
the  crops  grown  thereon.  A  jury  was  impaneled  and 
sworn  to  try  the  issues,  and  under  an  order  of  the  court, 
the  parties  consenting  thereto,  said  jury  was  required  to 
return  a  finding  upon  the  following  questions:  ''  (1)  Was 
the  plaintiff  at  the  time  of  filing  her  complaint  herein 
entitled  to  use  water  from  the  irrigating  ditch  mentioned 
in  her  complaint,  to  irrigate  her  lands  and  crops  men- 
tioned in  said  complaint?  (2)  Did  the  defendants,  or 
either  of  them,  wrongfully  prevent  or  interfere  with 
plaintiff's  right  to  the  use  of  water  from  the  irrigating 
ditch  mentioned  in  said  complaint,  to  the  damage  of  the 
growing  crops  of  plaintiff  mentioned  in  said  complaint; 
and,  if  the  jury  find  affirmatively  upon  both  of  these  is- 
sues, what  amount  of  damages  has  the  plaintiff  sustained 
in  consequence  thereof?  "  The  court  instructed  the  jury, 
at  the  close  of  the  testimony,  to  return  a  verdict  in  favor 
of  the  plaintiff  upon  both  questions  thus  submitted,  and 
to  insert  such  sum  for  damages  as  they  might  find  from 
the  evidence  the  plaintiff  had  sustained.  A  verdict  was 
returned  accordingly,  and  for  $233.  YO  damages  in  favor 
of  the  plaintiff.  Upon  this  verdict  a  judgment  was  ren- 
dered, and  a  perpetual  injunction  granted,  restraining 
JiJhe  defendants  from  interfering  with  or  obstructing  the 
rights  of  the  plaintiff  in  the  premises,  as  found  in  and 
by  the  decree  of  the  court.  This  action  was  brought  in 
June,  1883,  and  a  temporary  injunction  was  then 
granted.  It  was  tried  in  March,  1884.  The  decree  finds, 
substantially,  that  the  ditch  was  constructed  expressly 
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for  the  benefit  of  the  lands  lying  thereunder  and  em- 
braced within  the  three  claims  aforesaid  while  the  same 
were  government  lands,  and  was  of  sufficient  capacity 
to  irrigate  the  same;  that  the  plaintiff  had  succeeded  to 
her  husband's  rights  in  the  land  .originally  claimed  by 
Bakeis  and  to  her  husband's  rights  in  said  ditch;  that 
she,  and  her  husband  before  her,  had,  as  an  owner 
therein,  used  water  from  said  ditch  since  the  spring  of 
1878,  with  the  knowledge  and  consent  of  the  defendants, 
for  the  irrigation  of  her  said  land,  and  without  charge 
therefor,  up  to  the  month  of  March,  1883,  when  the  de- 
fendants wrongfully  prevented  her  from  the  further  use 
of  such  ditch,  and  the  waters  thereof,  to  her  damage  in 
the  sum  found  by  the  jury;  and  that  she  and  her  said 
husband  had,  with  the  like  consent  and  knowledge  of 
the  defendants,  made  valuable  improvements  upon  said 
ditch.  The  decree  concludes  as  follows:  "Wherefore  it 
is  considered,  adjudged  and  decreed  by  the  court  that  the 
said  plaintiff  be  at  liberty  to  use  said  irrigating  ditch  in 
connection  with  the  defendants,  according  to  her  propor- 
tionate needs,  and  a  proportionate  share  of  the  water 
thereof,  for  the  irrigation  of  her  said'  land,  and  for  the 
cultivation  of  the  growing  crops  thereon,  without  let, 
hinderance  or  interference  by  the  said  defendants,  or 
either  of  them,  subject  to  the  duty  and  obligation  on  her 
part  to  do  her  proportionate  share  of  work,  and  to  bear 
her  proportionate  share  of  expenses  in  maintaining  and 
keeping  said  ditch  in  repair;  and  that  the  said  defendants 
be,  and  they  are  hereby,  perpetually  enjoined  from  in 
any  manner  interfering  with  or  preventing  the  plaintiff 
from  so  using  said  irrigating  ditch,  and  the  waters 
thereof,  for  beneficial  use  in  the  irrigation  of  her  said 
land,  and  the  cultivation  of  growing  crops  thereon,  as 
aforesaid.  And  it  is  further  considered  by  the  court  that 
the  said  plaintiff  do  have  and  recover  of  and  from  the 
said  defendants  the  said  sum  of  $233.70,  her  damages  so 
as  aforesaid  assessed  by  the  jury,  and  herein  specially 
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found  in  her  favor  by  the  court,  together  with  her  costs 
in  this  behalf  laid  out  and  expended,  to  be  taxed,  and 
that  she  have  execution  therefor.''  Before  the  decree 
was  entered  a  motion  was  interposed  by  the  defendants 
for  a  new  trial.  This  motion  was  denied.  The  defend- 
ants have  brought  the  case  to  this  court  by  appeal,  and 
ask  for  a  reversal  of  the  judgment. 

Messrs.  Ballard  and  Robinson  and  Haynes,  Denning 

and  Annis,  for  appellants. 

Messrs.  Tilford,  Gilmore  and  Rhodes,  for  appellee. 

De  France,  C.  The  plaintiff  in  her  complaint  alleges 
an  ownership  in  herself  of  an  undivided  one-third  inter- 
est in  the  irrigating  ditch  in  question.  The  decree  of 
the  court  does  not  designate  specifically  what  interest 
the  plaintiff  owns  in  said  ditch,  but  the  inference  there- 
from is  that  she  is  the  owner  of  a  one-third  interest. 
She  is  awarded  by  the  decree  a  proportionate  share  of 
the  water  of  said  ditch  for  the  irrigation  of  her  land 
and  crops.  In  this  respect  the  decree  is  erroneous,  as  it 
ignores  the  principle  of  priority  of  appropriation.  Water 
was  used  upon  Burnham's  land,  and  likewise  that  of  the 
Emersons,  in  1872,  and  thereafter,  while  it  was  not  ap- 
plied to  the  land  now  owned  by  the  plaintiff  until  the 
year  1878.  But  the  foundation  of  this  action  is  an  own- 
ership by  plaintiff  of  some  interest  in  the  ditch.  She 
claims  no  contract  right  to  the  use  of  water  therefrom, 
but  her  claim  is  based  solely  upon  the  ground  of  an  own- 
ership therein.  In  order,  therefore,  for  her  to  recover,  it 
was  incumbent  upon  her  to  establish  the  fact  that  she 
owned  an  interest  in  the  said  ditch.  Upon  this  point  the 
evidence  is  not  sufficient.  She  acquired  no  interest  from 
Baker.  His  interest  in  the  ditch  did  not  pass  to  the 
United  States  government  upon  the  abandonment  by 
him  of  his  claim  to  the  land  now  owned  by  the  plaintiff, 
and  she  therefore  acquired  no  interest  in  the  ditch  by 
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her  conveyance  from  said  government.  Neither  the 
plaintiff  nor  her  husband  purchased  the  improvementi? 
made  by  Baker  upon  said  land,  or  any  interest  of  Baker 
in  the  said  ditch.  The  repairs  or  improvements  made 
upon  the  ditch  by  the  plaintiff  and  by  her  husband  did  not 
invest  the  plaintiff  or  her  husband  with  an  ownership 
in  the  ditch,  and  no  verbal  declarations  of  the  Emer- 
sons  could  do  so;  nor  did  the  use  of  water  from  such 
ditch,  with  the  consent  of  the  defendants,  to  water  the 
land  owned  by  plaintiff,  operate  to  convey  an  interest  in 
the  ditch  to  the  plaintiff  or  her  husband.  All  these 
things  combined  could  have  no  such  effect,  yet  these  are 
all  the  facts  shown  by  the  evidence  to  establish  such 
right  or  interest.  The  ditch  was  constructed  and  in  op- 
eration, and  in  the  lawful  possession  of  the  defendants, 
before  the  plaintiff  or  her  husband  settled  upon  the  said 
land.  It  was  a  private  ditch,  belonging  to  individuals, 
and  not  to  an  incorporated  company.  The  law  recog- 
nizes but  two  ways  of  acquiring,  by  purchase,  an  own- 
ership interest  in  such  a  ditch.  One  is  by  deed  or  pre- 
scription, which  presupposes  a  grant,  and  the  other  is  by 
condemnation.  An  interest  in  such  a  ditch  is  an  inter- 
est in  realty.  It  cannot  pass  by  a  mere  verbal  sale 
Smith  V.  O'Hara^  43  Gal.  371.  The  evidence  being  in- 
sufficient to  show  an  ownership  in  the  plaintiff  in  such 
ditch,  the  judgment  and  decree  must  bo  reversed. 

Rising,  C,  concurs.    Stallcup,  C,  dissents. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion  the  judgment  of  the  court  below  is  reversed. 
Plaintiff  was  entitled  to  appropriate  sufficient  of  the  un- 
appropriated water  remaining  in  the  natural  stream  to 
irrigate  her  land.  The  water  which  Baker  originally 
intended  to,  but  did  not,  divert,  she  might  take,  provided 
it  yet  remained  unappropriated.  If  it  were  necessary  tu 
take  the  water  across  defendant  Burnham's  land,  and  if 
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she  failed  by  contract  to  purchase  an  interest  in  the  ditch 
over  this  land,  she  could  proceed  under  the  statute  to 
condemn  the  right  of  way  for  a  new  ditch,  or  to  condemn 
the  right  to  use  the  ditch  already  constructed.  But,  in 
any  event,  the  priorities  of  the  appropriations  belonging 
to  Burnhara  and  the  Emersons  would  be  superior  to  that 
of  plaintiff,  made  eight  or  ten  years  afterwards. 

Reversed. 


Weiner  v.  Rumble. 


The  superior  court  of  Denver  has  jurisdiction  both  over  the  cause  of 
action  and  person  of  the  defendant  in  an  action  to  foreclose  a 
mechanic's  hen,  brought  by  a  mater ial-raan  against  a  non-resident 
of  the  county  who  contracted  for  the  erection  of  certain  buildings 
in  said  city;  the  material  having  been  furnished  witli  the  knowl- 
edge and  consent  of  defendant,  and  process  served  upon  him 
within  the  territorial  jurisdiction  of  the  court. 

Appeal  from  Superior  Court  of  Denver. 

Mr.  C.  G.  Clements,  for  appellant. 

Rising,  C.  This  action  was  brought  by  appellant  to 
establish  a  mechanic's  lien  upon  lots  1,  2,  3  and  4,  in 
J.  W.  Smith's  addition  to  the  city  of  Denver,  Arapahoe 
county,  Colo.,  and  to  foreclose  such  lien  against  appellee 
as  owner  of  said  premises,  and  against  others  who  claim 
some  interest  therein  or  lien  thereon.  Appellee  appeared 
specially  for  that  purpose  and  filed  a  separate  answer, 
that  plaintiff's  supposed  cause  of  action  accrued  out  of 
the  jurisdiction  of  the  said  superior  court,  that  is  to  say, 
at  Boulder  county,  in  the  said  state  of  Colorado;  and 
that  appellee  was,  at  the  commencement  of  this  suit,  a 
resident  of  said  Boulder  county,  and  was  served  with 
process  in  Denver;  and  prayed  judgment  whether  the 
court  would  take  further  cognizance  of  said  action.  To 
this  answer  plaintiff  demurred,  and  alleged,  as  grounds 
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of  his  demurrer,  that  the  answer,  and  the  facts  stated 
therein,  are  insufficient  to  constitute  a  defense,  and  that 
the  answer  is  contradicted  by  the  record  in  the  cause. 
The  court  overruled  the  demurrer,  and  rendered  a  final 
judgment  against  the  plaiiltiflf  and  in  favor  of  the  ap- 
pellee. The  answer  of  appellee  makes  no  issue  upon  the 
facts  stated  in  the  complaint  as  constituting  a  cause  of 
action,  but  the  allegations  of  the  answer  are  intended  to 
question  the  jurisdiction  of  the  court  over  the  subject- 
matter  of  the  cause  of  action,  and  over  the  pei-son  of  the 
defendant.  The  facts  stated  in  the  complaint  show  that 
appellee  contracted  with  one  Shugart  for  the  construc- 
tion and  erection  of  certain  buildings  upon  certain  lots  in 
the  city  of  Denver;  that  said  Shugart,  with  the  knowl- 
edge and  consent  of  appellee,  contracted  with  one  Cot- 
trell  to  furnish  the  material  for  and  to  construct  the 
stone  and  brick  work  necessary  to  the  erection  and  com- 
pletion of  said  buildings;  that  said  Cottrell,  with  the 
knowledge  and  consent  of  appellee,  contracted  with  one 
Hines  to  furnish  the  brick  necessary  for  the  erection  and 
completion  of  said  buildings;  that  said  Hines  furnished 
such  brick;  that  this  action  is  brought  by  appellant,  as 
assignee  of  said  Hines,  against  appellee,  to  establish  and 
foreclose  a  lien  upon  the  interest  of  appellee  in  said 
premises  for  the  price  of  the  brick  so  furnished  by  Hines. 
The  allegation  of  the  answer  that  the  cause  of  action 
did  not  accrue  within  the  territorial  jurisdiction  of  the 
court  is  not  sufficient  to  raise  an  issue  upon  the  facts 
stated  in  the  complaint.  The  uncontroverted  allegations 
of  the  complaint  show  that  the  court  had  jurisdiction  of 
the  cause.  It  being  a  court  of  general  jurisdiction  within 
its  territorial  limits,  and  the  subject-matter  of  the  cause 
of  action  being  within  such  hmits,  it  has  power  to  take 
jurisdiction  of  the  cause  and  of  the  subject-matter.  Eor. 
Jud.  Sales,  §  65;  Story,  Confl.  Laws,  §  538.  Did  the  court 
obtain  jurisdiction  of  the  person  of  appellee  .by  service 
of  summons  on  him  within  its  territorial  jurisdiction? 
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Jurisdiction  of  the  cause  is  the  power  over  the  subject- 
matter  given  by  the  laws  of  the  sovereignty  in  which 
the  tribunal  exists.  Bouv.  Law  Diet.  "Jurisdiction." 
A  couri;  having  jurisdiction  of  the  subject-matter  of  a 
cause  of  action  has  complete  jurisdiction  to  proceed  to 
hear  and  determine  the  particular  cause  involved  when 
it  obtains  jurisdiction  over  the  person  of  the  defendant 
by  service  of  process  upon  him  within  its  territorial  ju- 
risdiction, unless  the  court  is,  by  statutory  provisions, 
expressly  precluded  from  obtaining  such  jurisdiction  by 
such  service  of  process.  Non-residence  of  the  defend- 
ant within  the  territorial  jurisdiction  of  the  court  is  no 
objection  to  the  jurisdiction  of  the  court  of  the  cause,  if 
actual  jurisdiction  of  the  person  of  such  defendant  is 
obtained  by  service  of  process  within  the  territorial  juris- 
diction of  such  courts.  Adams  v.  Lamar,  8  Ga.  83-90; 
Public  Works  v.  College,  17  Wall.  531,  532;  Bissell  v. 
Briggs,  9  Mass.  461-468;  McMullen  v.  Guest,  6  Tex.  275, 
279;  Barnes  v.  Harris,  4  N.  Y.  375;  Eor.  Int.  St.  Law, 
p.  22,  par.  2,  and^.  25,  par.  5.  Jurisdiction  of  the  cause 
is  to  be  determined  by  the  laws  of  the  sovereignty,  and 
jurisdiction  of  the  person  is  to  be  determined  as  a  simple 
fact  subject  to  statutory  provisions  relating  thereto. 
There  are  no  statutory  provisions  in  this  state  affecting 
the  question  of  obtaining  jurisdiction  of  the  person  of 
the  defendant,  in  cases  of  the  character  of  the  one  under 
consideration,  except  the  provisions  of  the  code  relating 
to  the  place  of  trial  in  civil  actions;  and  there  is  nothing 
in  these  provisions  of  the  code  to  prevent  the  court  from 
obtaining  jurisdiction  of  the  person  of  the  appellee  by 
service  of  its  process  within  its  territorial  jurisdiction. 
The  court  erred  in  overruling  the  demurrer  to  the  an- 
swer of  appellee,  and  in  entering  final  judgment  against 
the  appellant.     The  judgment  should  be  reversed. 

Db  Prance  and  Stallcup,  CC,  concur. 
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Per  Curiam.  For  the  reasons  given  in  the  foregoing 
opinion  of  the  commissioners  the  judgment  of  the  su- 
perior court  is  reversed. 

Reversed. 


Cochrane  v.  Cowan. 


An  appeal  lies  from  a  judgment  of  a  justice  of  the  peace  in  a  giTen 
city  or  incorporated  town  to  the  superior  court  of  such  city  or 
town  in  civil  actions  not  involving  the  violation  of  an  ordinance. 

Appeal  from  Superior  Court  of  Denver. 

Action  on  contract  by  E.  R.  Cowan  against  Frank  T. 
Cochrane.    Judgment  for  plaintiff.     Defendant  appeals. 

Mr.  T.  J.  O'Donnell,  for  appellant. 

Messrs.  J.  N.  Baxter  and  T.  D.  W.  Tonley,  for  ap- 
pellee. 

Per  Curiam.  This  cause  is  upon  a  money  demand. 
It  was  first  tried  before  a  justice  of  the  peace,  and,  upon 
judgment  being  there  rendered  in  favor  of  Cochrane, 
Cowan  appealed  to  the  superior  court  of  Denver,  where 
the  cause  was  retried  and  judgment  rendered  against 
Cochrane.  From  the  latter  judgment  the  present  appeal 
was  taken.  The  first  matter  presented  and  argued  is  a 
challenge  to  the  jurisdiction  of  the  superior  court.  Sec- 
tion 3222,  General  Statutes,  under  which  the  appeal  to 
the  superior  court  was  taken,  reads  as  follows:  ''Appeals 
from  any  final  decision  of  a  justice  of  the  peace  in  the 
city  or  incorporated  town  where  a  superior  court  is  held, 
or  from  the  decision  of  any  police  magistrate  of  said  city 
or  town  in  any  case  involving  the  violation  of  a  city  or- 
dinance, may  be  allowed  to  the  superior  court  of  such 
city  or  incorporated  town,  and  may  be  taken  in  the  same 
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manner  as  appeals  from  justices  of  the  peace  in  other 
cases."  The  question  of  jurisdiction  by  the  superior  court 
of  appeals  from  justices  of  the  peace  in  cases  not  based 
upon  a  violation  of  ordinances  isr  practically  res  adjudi- 
cata.  It  was  determined  in  the  case  of  Welsh  v.  Noyes, 
10  Colo.  133,  and  again  in  the  case  of  Ingols  v.  Plimpton, 
10  Colo.  535. 

Counsel  for  appellant  files  an  able  and  ingenious  argu- 
ment in  which  —  First,  the  constitutionality  of  the  stat- 
ute under  consideration  is  challenged;  and  second,  its 
meaning,  assuming  it  to  be  constitutional,  is  declared  to 
be  adverse  to  the  jurisdiction  of  the  superior  court  in  such 
cases  as  the  one  at  bar.  But  after  a  careful  considera- 
tion of  the  additional  suggestions  now  for  the  first  time 
presented,  we  do  not  feel  inclined  to  change  the  conclu- 
sion hitherto  expressed. 

The  title  of  the  act  which,  among  other  things,  relates 
to  the  jurisdiction  of  superior  courts,  is,  we  think,  suffi- 
ciently broad  to  cover  the  particular  phase  of  such  juris- 
diction treated  of  by  the  statute  challenged.  We  think 
a  fair  interpretation  of  th^  statute,  though  its  language 
is  not  entirely  free  from  ambiguity,  justifies  the  view 
that  the  legislature  intended  to  confer  upon  the  superior 
court  jurisdiction  of  appeals  from  all  final  decisions  ren- 
dered in  civil  actions  by  justices  of  the  peace  within  the 
city  for  which  the  superior  court  exists.  It  may  be,  as 
counsel  suggests,  that  this  construction  of  the  statute 
will  sometimes  lead  to  incongruities  in  practice;  but  we 
are  not  informed  that  injustice  to  litigants  will  result, 
and,  in  any  event,  the  legislature  can  better  correct  the 
incongruities  mentioned.  The  statement  in  Darrow  v. 
People,  8  Colo.  417,  that  superior  courts  could  **  entertain 
appeals  from  justices  of  the  peace  in  cases  relating  to  the 
violation  of  city  ordinances,"  was  not  intended  to  be  a 
declaration  that  they  could  not  entertain  appeals  from 
justices  of  the  peace  in  other  cases.    It  is  a  fact  stated 
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by  way  of  argument,  in  support  of  the  proposition  then 
under  consideration.  The  question  now  before  us  was 
not  presented  or  considered,  and  was  not  intended  to  be 
determined,  in  that  case. 

Appellant  further  challenges  the  judgment  of  the  court 
below,  upon  the  ground  that  it  was  not  warranted  by  the 
evidence.  The  cause  was  tried  to  the  court  without  a 
jury.  No  useful  purpose  would  be  subserved  by  review- 
ing the  evidence  in  detail.  Suffice  it  to  say  that  we  think 
appellant's  position  well  taken.  No  express  contract  is 
proven,  nor  can  it  be  said  that  an  implied  contract  may 
fairly  be  inferred.  The  evidence  is,  we  think,  insuffi- 
cient to  establish  a  legal  liability.  It  is  certainly  insuffi- 
cient to  show^  the  amount  of  such  liability  if  one  exists. 
The  judgment  must  be  reversed. 


] 
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ABUTTING  03;7NERS: 

Where  the  fee  of  an  individual,  although  an  ahuttiug  lot  owner, 
is  not  Bought  to  be  taken,  he  cannot,  under  the  constitution  or 
under  the  statute  on  eminent  domain,  enjoin  the  construction 
and  operation  of  a  railroad  merely  because  the  damages  to  his 
premises  are  not  compensated  in  advance ;  provided  the  company 
act  under  sufficient  legislative  and  municipal  authority.  Nor  can 
the  abutting  owner  in  such  ckse  interpose  the  objection  that  the 
use  of  the  street  is  not  necessary.  Denver  &  S.  F,  Js.  Co,  v,  Domke, 
347. 

See  STREETS,  8. 

ACCOMPLICE: 

1.  An  instruction  that  "an  accomplice  is  a  competent  witness, 
and  if  the  jury,  weighing;  the  probabilities  of  his  evidence,  think 
him  worthy  of  belief,  a  conviction,  supported  by  such  testimony 
alone,  is  legal,"  is  correct,  the  jury  being  further  instructed  that 
**  evidence  from  an  accomplice  should  be  received  with  great  cau- 
tion."    Wisdom  V.  People,  170. 

2.  As  a  matter  of  theory,  one  charged  with  crime  may  be  con- 
victed upon  the  evidence  of  an  accomplice  alone;  as  a  matter  of 
practice,  courts  caution  juries  against  reliance  upon  the  testi- 
mony of  accomplices  unless  corroborated  by  independent  evidence. 
Roberts  v.  People,  218. 

See  DECLARATIONa 

ACTIONS: 

The  question  whether  an  issue  of  fact  must  be  tried  by  a  jury 
or  by  the  court  is  not  to  be  determined  from  the  nature  of  the 
issue,  but  from  the  character  of  the  action  in  which  such  issue  is 
joined.  The  code  abolished  forms  of  action,  but  did  not  undertake 
to  do  away  with  the  distinction  between  legal  and  equitable  causes 
of  action.    Danielson  v.  Oude,  87. 

ADVERSE  CLAIM: 

1.  An  ^* adverse  claim"  is  not  available  to  an  original  owner 
seeking  to  establish  an  equitable  title  in  and  not  against  a  reloca- 
tion of  an  abandoned  lode.    Doherty  v,  MonHs,  12. 

2.  In  an  '*  adverse  claim  "  tiie  fact  that  one  of  the  original  owners 
conspired  with  the  person  who  relocated  the  property  as  an  aban- 
doned lode  to  make  default  on  the  assessment  work  is  immaterial 
when,  as  a  matter  of  fact,  the  annual  work  was  not  done.    lb. 

See  MINING  CLAIMS,  18,  14,  15. 

AGENT: 

1.  The  declarations  of  an  agent  in  charge  of  his  principars  busi- 
ness, made  in  good  faith  toward  his  principal  while  acting  in  the 
line  of  his  duty,  on  the  ground  and  shortly  after  the  accident,  con- 
oeming  the  cause  thereof,  being  closely  connected  with  the  prin- 
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cipal  fact,  may  be  received  in  evidence  as  part  of  the  res  gestae  in 
the  sound  discretion  of  the  court.  New  York  <fc  C,  M,  S.  A  Co.  r. 
Rogers,  6. 

2.  Defendant  wrote  to  plaintiff:  **  It  will  be  all  right  for  you  to  do 
whatever  surveying  my  man  requires."  In  an  action  to  lecover 
for  services  rendered  in  pursuance  of  this  letter,  evidence  of  any 
instructions  from  defendant  to  his  agent,  not  communicated  to 
plaintiff,  is  not  admissible.    HamUl  v.  AMey,  180. 

ALIBI: 

An  instruction  that,  **  to  render  proof  of  an  ah'W  satisfactory,  the 
evidence  must  cover  the  whole  time  of  the  transaction  in  question, 
so  as  to  render  it  impossible  that  the  defendant  setting  up  such  de- 
fense could  have  committed  the  act,"  held  liable  to  mislead  the 
jury,  and  ground  for  new  trial.    Wisdom  v.  People,  170. 

AMENDMENT: 

Permission  given  to  plaintiff  to  amend  his  complaint  by  alleging 
a  date  when  the  claim  sued  upon  became  due,  held  to  be  a  matter 
within  the  discretion  of  the  court  and  in  harmony  with  the  spirit 
of  the  code.     Cooper  v.  McKeen,  41. 

See  LIENS,  4. 

APPEAL: 

1.  Upon  appeal  to  the  district  court  from  the  county  court,  the 
appellant  having  answered  and  gone  to  trial  without  calling  the 
attention  of  the  district  court  to  his  motion  made  in  the  county 
court  to  set  aside  a  default  for  want  of  service  of  summons,  must  be 
held  to  have  waived  his  motion.     Cooper  v.  McKeen,  41. 

2.  A  party  cannot  appeal  from  a  judgment  rendered  in  his  favor; 
4  his  only  mode  of  review  being  by  writ  of  error.  VaUette  v.  S,  J.  <fe 
.                                  N.  Y,  M,  &  S.  Co.,  204. 

j  8.  A  person  convicted  by  a  justice  of  the  peace  is  given  the  right 

L  of  appeal  to  the  county  court  by  General  Statutes  of  1888,  section 

I  8815,  and  the  county  judge  is  the  proper  person  with  whom  to  file 

I  the  record  on  appeal,  and  to  approve  the  appeal  bond;  section  1982 

^  so  providing  in  civil  and  section  2047  in  criminal  cases.     Knight  v. 

People,  808. 

4.  An  order  dismissing  the  petition  of  an  intervenor  is  no  ground 
of  appeal  for  the  defendant.     McRobbie  v.  Bigginbotham,  812. 

5.  Where  the  evidence  is  conflicting,  but  there  is  sufficient  to 
^                                  sustain  the  court's  finding,  the  finding  will  not  be  disturbed  on  ap- 
peal.    McCall  V.  France,  388. 

6.  Under  the  (Dode,  section  198,  which  provides  that  a  new  trial 
may  be  granted  **for  error  in  law  occurring  at  the  trial,  and  ex- 
cepted to  by  the  party  making  the  application."  and  section  414, 
which  provides  that  **  exceptions  taken  to  opinions  or  decisions  of 
the  district  and  county  courts  overruling  *  ♦  *  niotions  for 
new  trials  *  ♦  »  shall  be  allowed,  and  the  party  excepting  may 
assign  for  error  any  opinion  so  excepted  to,"  error  can  be  assigned 
on  appeal  upon  an  exception  to  the  overruling  of  a  motion  for  a 
new  trial,  based  upon  an  alleged  error  of  the  court  below  in  giving 
an  instruction  to  which  an  exception  had  been  duly  taken.  Oreeley, 
S.  L.  &  P.  Ry  Co.  V.  Yeager,  845. 

7.  Under  the  General  Statutes,  section  1979,  allowing  appeals 
from  justices  of  the  peace,  provided  the  party  appealing  shall 
within  ten  days  give  bond  and  pay  the  cost  of  granting  the  appeal, 
it  is  not  necessary,  in  order  to  perfect  the  appeal,  that  the  costs  be 
paid  to  the  justice  personally  when  the  appeal  bond  is  filed  in  the 
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county  court,  as  allowed  by  sections  1082,  1983,  which  require  that 
upon  the  bond  being  filed  and  approved  the  clerk  shall  issue  a 
supersedeas  enjoining  the  justice  from  further  proceedings.  Den- 
ver <&IL  O.  Ry  Co,  V.  Rader,  536. 

8.  Under  the  General  Statutes,  section  1083,  requiring  the  justice, 
on  the  issue  of  a  supersedeas  by  the  clerk  of  the  county  court,  to 
return  all  the  papers  and  transcript  of  the  judgment,  the  filing  of 
the  transcript  is  necessary  to  give  the  appellate  court  sufficient 
jurisdiction  of  the  subject-matter  to  warrant  a  dismissal  of  the 
appeal.    Ih, 

9.  General  Statutes,  section  2033,  provides  that  in  replevin  be- 
fore justices  of  the  peace,  where  the  property  has  not  been  taken 
on  the  writ,  the  action  may  proceed  as  one  for  damages.  On  the 
trial  of  an  appeal  from  a  justice  in  a  replevin  suit,  in  which  there 
were  no  written  pleadings,  the  jury  found  for  the  plaintiff,  and  as- 
sessed her  damages  at  $225 ;  for  which  sum  the  court  entered  judg- 
ment, reciting  therein  that  it  appeared  by  the  records  and  evidence 
that  the  property  in  controversy  had  never  been  replevied  or  de- 
livered to  plaintiff.  Heldy  that  the  verdict  and  judgment  were 
sufficiently  responsive  to  the  issues.     Witcfier  v,  Watkins,  548. 

10.  An  assigned  error  that  the  court  erred  in  denying  a  motion 
to  strike  out  an  amended  answer,  where  the  motion  to  strike  out, 
and  the  exceptions  to  the  ruling  of  the  court  thereon,  are  not  pre- 
served in  the  bill  of  exceptions,  will  not  be  considered  on  appeal 
Whitney  v.  Teichfuss,  505. 

11.  Under  General  Statutes,  section  490,  providing  that,  where 
the  judgment  rendered  in  the  county  court  shall  have  been  for  the 
payment  of  money,  the  party  desiring  an  appeal  to  the  district 
court  **  shall,  within  a  reasonable  time,  to  be  fixed  by  the  court, 
give  good  and  sufficient  bond  "  in  double  the  amount  of  such  judg- 
ment, to  be  duly  approved,  where  the  time  fixed  by  the  court  ex- 
pires before  the  boud  is  filed  the  court  may,  at  any  time  within  the 
same  term,  extend  the  time  for  filing  the  bond.  Pennington  v, 
McNally,  557. 

12.  Where  the  record  is  silent  as  to  whether  the  appellee  had 
notice  of  the  application  to  the  county  court  for  an  order  extending 
the  time  within  which  to  file  the  appeal  bond,  it  will  not  be  pre- 
sumed that  no  notice  was  given  of  such  application,     lb. 

13.  That  a  district  court  has  overruled  an  objection  to  its  juris- 
diction of  the  subject-matter  of  an  action  pending  before  it,  and 
is  about  to  adjudicate  the  cause  on  the  merits,  will  not  authorize  a 
writ  of  prohibition,  as  the  objection  may  be  examined  on  appeal 
or  error.    People  ex  reL  r.  District  Court,  574. 

14.  An  appeal  lies  from  a  judgment  of  a  justice  of  the  peace  in 
a  given  city  or  incorporated  town  to  the  superior  court  of  such 
city  or  town  in  civil  actions  not  involving  the  violation  of  an  ordi- 
nance.    Cochrane  v.  Cowen,  610. 

Bee  DAMAGES,  13 ;  PRACTICE,  34,  85. 

APPEARANCE:    See  PRACTICE,  34,  35. 

APPELLATE  JURISDICTION: 

Constitution  of  Colorado,  article  6,  sections  2  and  11,  providing 
that  the  district  and  supreme  courts  of  the  state  shall  have  appel- 
late jurisdiction,  does  not  by  implication  limit  appellate  jurisdiction 
to  such  courts;  and  appellate  jurisdiction  may  be  conferred  on 
cojnty  courts  under  Constitution,  article  6,  section  23,  providing 
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that  no  appeal  shall  lie  to  the  district  court  from  any  jadgment 
given  by  the  couoty  court  upon  an  appeal  from  a  justice  of  the 
peace.    Jeffries  v.  Harrington,  191. 

ASSESSMENT  WORK: 

1.  Any  neglect  to  do  the  annual  assessment  work  required  by  the 
Colorado  statutes  relating  to  mines  is  not  excused  by  the  f ailiu-e  of 
one  or  more  joint  owners  to  do  such  work  under  a  promise  to  his 
co-owners  to  that  effect ;  and  a  valid  relocation,  by  a  stranger,  for 
such  neglect,  is  not  affected  by  such  understanding  between  the 
original  owners.    Dougherty  v.  Morris,  12. 

2.  In  an  '*  adverse  claim  "  the  fact  that  one  of  the  original  own- 
ers conspired  with  the  person  who  relocated  the  property  as  an 
abandoned  lode  to  make  default  on  the  assessment  work  is  imma- 
terial when,  as  a  matter  of  fact,  the  annual  work  was  not  done. 
lb. 

ASSIGNMENT: 

1.  Where  a  deed  of  assignment  conveyed  all  the  assignor's  prop- 
erty, real  and  personal,  for  the  benefit  of  all  creditors  ratably,  with 
a  List  of  personal  property  attached,  the  fact  that  funds  were  dis- 
covered in  a  bank  not  specifically  named,  against  which  there  were 
outstanding  drafts,  which  fund  did  not  pass  to  the  assignee's  hands, 
by  the  assignor's  draft,  for  two  weeks  after  the  assignment,  was 
not  sufficient  to  defeat  the  deed,  under  the  act  of  IbSi  (Sess.  Laws, 
p.  85),  making  an  assignment  void  if  it  contain  preferences,  except 
to  pay  wages  to  laborers  or  employees.    Ray  v,  Hiller,  445. 

2.  Where  a  general  assignment  is  made,  including  funds  in  a 
bank,  the  property  in  the  funds  passes  to  the  assignee,  as  against  the 
holder  of  a  draft  thereon,  drawn  by  the  assignor  before  the  assign- 
ment, but  not  presented.    lb. 

ASSIGNMENTS  OF  ERROR:    See  BILL  OF  EXCEPTIONS. 

ATTACHMENT: 

1.  A  writ  of  error  to  a  final  judgment  brings  up  for  review  an 
order  made  discharging  an  attachment  Breene  v.  MercKarU^  iSb 
M.  Bk.  et  ah,  97. 

2.  Under  the  laws  of  Colorado  corporations  may  sue  and  be  sued 
as  individuals.    lb. 

8.  Insolvency  alone  does  not  prevent  a  corporation  from  transact- 
ing business.    lb. 

4.  Creditors  are  not  deprived  of  their  legal  remedies  against  a 
corporation  by  reason  of  its  insolvency.  Ihe  remedy  by  attach- 
ment is  one  of  the  remedies  so  provided  by  law.    lb. 

6.  An  attachment  lien  relates  back  to  the  date  of  levying  the 
attachment  writ.  After  an  attachment  lien  has  vested  upon  the 
property  of  a  corporation  it  will  not  be  divested  by  subsequent 
proceedings  for  winding  up  the  company,  unless  the  contrary  be 
expressly  provided.    lb. 

o.  An  alleged  cause  for  attachment  "  that  the  action  is  brought 
upon  an  instrument  in  writing  over  due,  and  for  the  direct  pay- 
ment of  money,''  states  a  good  cause  for  attachment,    lb. 

7.  In  the  absence  of  equity  jurisdiction,  properly  invoked,  the 
assets  of  an  insolvent  corporation  do  not  constitute  a  trust  fund 
for  pro  rata  distribution  among  all  its  creditors,  nor  in  such  case 
does  any  buperior  equitable  lien  exist  as  against  a  prior  attaching 
creditor,    lb. 
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8.  A  federal  court,  out  of  which  an  attachment  writ  has  been 
issued  and  served,  has  authority  to  grant  permission  to  proceed  in 
a  state  court  by  replevin  against  the  marshal  who  executed  such 
writ    WeU  v.  Smith,  810. 

ATTORNEY: 

1.  Violent  criticism  made  by  an  attorney,  in  a  quarrel  with  the 
clerk  of  the  court  and  another  attorney  over  the  entry  of  a  default 
juHgment,  in  regard  to  the  manner  of  transacting  court  business, 
when  the  court  was  not  in  session,  and  where  the  words  were  not  cal- 
culated to  influence  the  court,  nor  were  they  spoken  in  the  judge's 
presence,  or  with  the  intention  of  reflecting  upon  his  integrity,  is 
not  a  contempt  of  court.    Watson  v.  People,  4. 

2.  A  cliarge  that  a  judge,  while  a  candidate  for  the  position, 
agreed  for  a  valuable  consideration,  to  appoint;  P.  clerk  of  the  court 
in  case  of  his  election,  is  not  sustained  by  evidence  of  a  suspicious 
loan  of  money  to  P.  by  W.  for  the  use  of  the  candidate,  when  both 
P.  and  the  candidate  testify  that  the  former's  only  connection  with 
the  transaction  was  as  surety  for  the  latter.  People  ex  rel,  v.  Qod" 
dard,  259. 

8.  A  proceeding  against  a  judicial  ofiBcer,  which,  while  nominally 
assailing  his  character  as  a  lawyer,  indirectly  attacks  his  judicial 
character,  and  is  instituted  for  the  purpose  of  disgracing  and  injur- 
ing him  in  his  official  capacity,  is  a  proceeding  of  questionable  pol- 
icy and  dangerous  tendency,    lb, 

BILL  OF  EXCEPTIONS: 

1.  Under  Session  Laws  of  1879,  page  170,  providing  that  a  scroll 
affixed  to  any  writing  by  way  of  seal  constitutes  a  private  seal, 
having  the  same  effect  and  obligation,  to  all  intents,  as  if  said  in- 
strument were  sealed,  a  bill  of  exceptions  signed  by  a  judge,  with 
the  letters  *'L.  s.,"  included  in  brackets,  placed  imD(iediately  after 
his  name,  is  sealed  in  compliance  with  the  law  requiring  biUs  of 
exceptions  to  be  sealed.  Morgenson  v,  Middlesex  M,  <Sb  M,  Co,, 
176. 

2.  A  bill  of  exceptions  to  rulings  of  the  court  below,  which  is 
not  sealed  by  the  judge,  will  not  be  considered  in  the  supreme 
court.     Qates  v.  People y  292. 

8.  If  the  action  of  the  trial  court  in  giving  or  refusing  to  give  in- 
structions is  sought  to  be  reviewed,  the  instructions  must  be  incor- 
porated into  the  record  by  a  bill  of  exceptions;  and,  where  such 
bill  is  stricken  from  the  record,  the  action  of  the  trial  court  will  not 
be  considered.    Banks  v.  Hoyt,  899. 

4.  Assignments  of  error,  based  upon  tlie  overruling  of  a  motion  to 
strike  out  certain  allegations  in  a  replication,  and  on  the  giving  of 
instructions  requested  by  appellee,  are  not  brought  before  the 
supreme  court  by  the  record  proper,  and  cannot  be  considered 
without  a  bill  of  exceptions.    Brink  v.  Posey,  521. 

5.  A  bill  of  exceptions  not  sealed  by  the  trial  judge  cannot  be 
considered.    Reed  v,  Cates,  527. 

6.  Instructions  given  and  refused,  but  not  incorporated  in  the  bill 
of  exceptions,  do  not  become  a  part  of  the  record,  and  error  assigned 
thereon  will  not  be  considered.     Witcfier  v.  Watkins,  548. 

7.  An  assigned  error  that  the  court  erred  in  denying  a  motion  to 
strike  out  an  amended  answer,  where  the  motion  to  strike  out, 
and  the  exceptions  to  the  ruling  of  the  court  thereon,  are  not  pre- 
served in  the  bill  of  exceptions,  will  not  be^  considered  on  appeal. 
Whitney  r.  Teichfuss,  565. 
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bills  of  exchange:  see  negotla.blb  instruments, 
bond  in  replevin: 

1.  Under  the  Code,  section  207.  providing  that  in  replevin  "judg- 
ment for  the  defendant  may  be  for  a  return  of  the  property,  or  the 
value  thereof  in  case  a  recovery  cannot  be  had,  and  damages  for 
taking  and  withholding  the  same,"  the  amount  of  the  judgment 
recovered  by  defendant  is  conclusive  in  a  subsequent  suit  upon  the 
replevin  bond.   Cantril  v.  Bdbcock,  143. 

2.  Where  property  in  the  hands  of  the  United  States  marshal  has 
been  wrongfully  replevied  in  a  state  court,  such  court  may  properly 
render  judgment  for  a  return  to  the  marshal  of  such  property  or 
payment  to  him  of  the  value  if  return  be  not  made,  although  the 
meriU  of  plaintiff's  claim  are  not  adjudicated.    lb, 

3.  The  judgment  rendered  under  the  statute  for  the  value  of 
property  in  a  replevin  suit  is  conclusive  in  a  subsequent  action 
on  the  replevin' bond.    Same  v.  Same,  142. 

BOUNDARIES: 

Our  law  requires  every  one  to  know  the  boundaries  of  his  own 
land,  and,  in  an  action  quare  clausum  fregit  against  him  for  pass- 
ing bis  boundaries  and  entering  upon  the  land  of  his  neighbor,  he* 
cannot  defend  by  showing  his  ignorance  of  such  boundary  lines. 
Little  P.  a  M,  Co.  V.  Little  C.  C.  M,  Co,,  223. 

BURGLARY : 

On  the  trial  of  an  indictment  for  burglary,  an  accomplice,  as  a 
witness  for  the  prosecution,  after  testifying  that  he  told  M.  where 
the  jewelry  was  that  was  taken,  was  asked  if  he  went  with  M.  to 
show  him  where  the  jewelry  was.  Held  not  objectionable  on  the 
ground  **  that  the  declarations  of  one  of  several  persons  engaged  in 
a  common  unlawful  purpose  are  not  admissible  against  the  others 
if  made  after  the  completion  of  the  unlawful  purpose."  Wisdom  v. 
People,  170. 

CAVEAT  EMPTOR:    See  TAX  SALE. 

CERTIFICATE  OF  DEPOSIT: 

A  certificate  of  deposit  may  be  the  subject  of  gift  cauui  mortxA, 
and  if  delivered  by  the  donor  during  her  last  illness,  in  anticipation 
of  death,  to  a  third  person  for  the  use  of  the  donee,  the  title  passes 
upon  her  death,  though  the  certificate  is  payable  to  the  donor's 
order,  and  has  not  been  indorsed  by  her.     Cowner  v.  Root,  18<i. 

CERTIFICATE  OF  PURCHASE: 

1.  The  holder  of  a  certificate  of  purchase  of  state  land,  which  re- 
cited that  the  purchaser,  his  heirs  or  assigns,  would  be  entitled  to  a 
patent  upon  surrender  of  the  certificate  and  payment  of  the  balance 
due  on  the  purchase  price  with  interest,  deposited  the  certificate 
with  defendant,  to  whom  he  had  given  his  note,  and  signed  a 
memorandum  that,  if  he  should  fail  to  pay  the  note,  the  certificate 
should  be  assigned  to  defendant,  and  afterwards  conveyed  the 

E remises  in  trust  to  secure  the  payment  of  a  note  to  plaintiff,  who 
ad  notice  that  defendant  held  the  certificate  as  security  for  his 
note.  On  default  in  payment  of  plaintiff's  note  the  trustee  sold 
the  premises  to  plaintiff,  after  which  the  certificate  was  assigned 
to  defendant,  who  had  notide  of  the'trustdeed  and  sale  thereunder, 
and  to  whom  a  patent  was  issued.  Held,  that  defendant  held  his 
title  in  trust  for  plaintiff,  but  that  plaintiff  could  enforce  a  convey- 
ance only  on  payment  of  defendant's  demand.  Stewart  v.  McLaugh- 
lin, 458. 
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2.  In  an  action  to  compel  a  conveyance  of  land,  where  plaintiff 
obtains  a  decree  which  also  establishes  an  equity  in  favor  of  defend- 
ant not  recognized  in  the  complaint,  the  costs  should  be  borne  by 
the  parties  equally.    lb. 

CERTIORARI:  , 

Where  defendants  in  an  action  of  replevin  do  not  appear,  relying 
upon  the  assurance  of  the  coostable,  to  whom  they  give  up  the  prop- 
erty, that  they  need  do  nothing  further,  and  that  He  will  have  the 
suit  dismissed,  there  is  not  such  diligence  as  entitles  them  to  cer- 
tiorari to  tlie  county  court,  under  General  Statutes,  1883,  section 
1995,  relating  to  certiorari,    Austin  v.  Bush,  198. 

CHATTEL  MORTGAGE: 

1.  A  written  contract  stipulating  for  a  lease  of  personal  property, 
valued  at  a  fixed  sum,  with  au  agreement  for  monthly  payments 
therefor:  the  provisions  that  if  the  lessee  should  be  in  default 
thereof  she  would  return  it  or  pay  interest  on  the  deferred  instal- 
ments at  the  owner's  option ;  that  the  property  should  not  be  re- 
moved from  the  premises ;  and  that  no  agreement  of  sale  should  be 
implied,  and  that  no  sale  of  it  should  be  valid  without  the  owner's 
receipt,  is  to  be  construed  as  a  conditional  sale  and  not  a  chattel 
mortgage.     Oerow  v.  Castello,  560. 

2.  The  owner  can  recover  such  property  from  a  vendee  of  the 
purchaser  under  such  contract,  having  knowledge  of  the  non- 
compliance with  the  terms  and  conditions  thereof.     lb. 

COMMON  CARRIERS: 

On  the  trial  of  an  issue  as  to  whether  parties  acted  as  common  car- 
riers or  as  forwarders  merely,  together  with  evidence  tending  to  es- 
tablish that  they  acted  in  the  latter  capacity,  there  was  testimony 
that  such  parties  were  engaged  in  the  business  of  receiving  merchan- 
dise from  a  railroad  company,  at  the  terminus  of  its  line  of  road, 
and  transporting  the  same  to  a  neighboring  town;  that  they  had  an 
office  at  such  town  where  freight  bills  were  collected  and  custom 
solicited ;  and  that  they  were  doing  business  for  the  general  public. 
Heldf  that  such  issue  should  have  been  submitted  to  the  jury  under 
proper  instructions.    Schloss  v.  Wood,  287. 

COMPOSITION: 

Where  an  insolvent  debtor  makes  with  his  creditors  a  composition 
agreement,  whereby  each,  was  to  accept  a  part  of  his  debt  for  his 
whole  claim,  and  execute  and  deliver  to  the  debtor  a  release  of  the 
balance  due,  the  unpaid  part  of  such  debt  does  not  constitute  a  suf- 
ficient consideration  for  a  new  note,  drawn  after  the  agreement  has 
been  fully  carried  out  by  the  parties.  JRasmtissen  v.  State  Nat.  Bk., 
801. 

CONDEMNATION  PROCEEDINGS: 

1.  When,  in  proceedings  to  condemn  lands  for  a  private  railroad, 
the  judge,  under  the  eminent  domain  act,  enters  an  interlocutory 
order  granting  the  petitioners  possession  of  the  land  pending  the 
proceedings,  it  is  not  error  for  the  court,  when  it  sustains  a  general 
demurrer  to  the  petition,  to  vacate  such  rule,  as  the  statute  referred 
to  leaves  the  matter  of  granting  such  a  rule,  in  the  first  place,  en- 
tirely in  the  discretion  of  the  court.  People  ex  rel.  v.  District 
Court,  147. 

2.  Where,  in  proceedings  under  the  eminent  domain  act  to  con- 
demn lands  for  a  private  railroad,  the  judge  vacates  an  order 
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granting  the  petitioners  possession  of  the  land  pending  the  pro- 
ceedings, he  cannot  be  said  to  have  abused  his  discretion  when  it 
appears  that  the  right  to  condemn  the  land  in  controversy  did  not 
exist.    lb, 

CONFESSION: 

While  the  entire  confession  of  the  prisoner  must  be  received,  it 
is  for  the  jury  to  say  whether  exculpatory  facts  contained  in  his 
confession  are  true.    Roberts  v.  People,  218. 

CONSTABLE: 

A  judgment  against  a  constable  for  the  seizure  of  exempt  prop- 
erty cannot  be  sustained  where  the  constable  has  surrendered  a 
portion  of  the  property  claimed ;  there  being  no  evidence  that  the 
property  surrendered  was  not  of  the  value  limited  by  the  statute  as 
exempt.     Watson  v,  Lederer,  577. 

CONSTITUTION: 

1.  Constitution  of  Colorado,  article  6,  sections  2  and  11,  provid- 
ing that  the  district  and  supreme  courts  of  the  state  shall  have 
appellate  jurisdiction,  does  not  by  implication  limit  appellate  juris- 
diction to  such  courts :  and  appellate  jurisdiction  ma'y  be  conferred 
on  county  courts  under  Constitution,  article  6.  section  23,  provid- 
ing that  no  appeal  shall  lie  to  the  district  court  from  any  judgment 
given  by  the  countv  court  upon  an  appeal  from  a  justice  of  the 
peace.     Jeffries  v,  Harrington,  191. 

2.  Constitution  of  Colorado,  article  7,  section  6,  provides:  **No 
person  except  a  qualified  elector  shall  be  elected  or  appointed  to 
any  civil  or  military  office  in  this  state."  Held,  that  the  word 
"office,"  as  used  therein,  does  not  include  deputy  clerkships  of 
county  courts,  and  women  may  hold  such  deputy  clerkships.     76. 

CONTEMPT: 

Violent  criticism  made  by  an  attorney,  in  a  quarrel  with  the 
clerk  of  the  court  and  another  attorney  over  the  entry  of  a  default 
judgment,  in  regard  to  the  manner  of  transacting  court  business, 
when  the  court  was  not  in  session,  and  where  the  words  were  not 
calculated  to  influence  the  court,  nor  were  they  spoken  in  the 
judge's  presence,  or  with  the  intention  of  reflecting  upon  his  in- 
tegrity, is  not  a  contempt  of  court.     Watson  v.  People,  4. 

CONTINUANCE: 

An  affidavit  for  a  continuance  which  states  that  affiant's  wife, 
a  witness  in  the  case,  is  expected  to  be  confined  in  a  few  days ;  that, 
when  the  case  was  called  two  days  before,  affiant  believed  she  could 
attend,  but  afterwards  his  family  physician  informed  him  it  would 
be  dangerous  for  her  to  do  so ;  and  in  a  general  way  what  her  tes- 
timony would  be,  held  insufficient.     DanieUon  v.  Gude,  ti7. 

CONTRACT: 

1.  The  term  **  hotel  bill,"  when  used  in  a  contract  guarantying 
payment  of  such  a  bill,  includes  board  and  lodging, — items  which 
every  common  innkeeper  is  bound  to  furnish  each  guest. —  but  ex- 
cludes billiards,  cigars  and  liquors.    Patterson  v.  Oage  et  at.,  50. 

2.  Defendant  signed  and  delivered  the  following  guaranty:  **  I 
will  be  responsible  for  the  hotel  bill  of  H.,  and  will  see  it  paid  within 
twenty  days."  Held,  this  bound  defendant  for  the  debt  of  H.  as  it 
stood  at  that  date,  but  for  nothing  furnished  after  delivery  of  such 
guaranty.    lb. 
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8.  The  rale  that  the  words  of  a  contract  are  to  be  constmed  most 
strongly  against  the  party  usiag  them  is  the  last  rule  to  be  resorted 
tOr  and  never  to  be  applied  except  when  other  rules  of  interpreta- 
tion fail.     lb, 

4.  In  suit  on  verbal  contract  for  work  and  labor,  the  terms  of  the 
contract  and  the  fact  and  manner  of  performance  being  in  issue,  the 
jury  should  be  instructed  to  find  what  the  contract  was,  and  as  to 
performance,  or  waiver  and  modification  thereof,  without  assum- 
mg  any  material  fact.    Brooklyn  C.  M,  Co.  v.  Peterson,  80. 

5.  Under  an  agreement  that  one  shall  be  paid  such  sum  for  services 
"as  is  mentioned  in  the  annexed  fee-bill,"  such  bill  specifying  in 
some  instances  a  minimum  and  maximum  sum  as  a  fee  for  services 
performed,  *'  less  fifty  per  cent,  on  the  whole  sum  for  such  services 
as  are  rendered,  and  the  actual  cost  at  wholesale  prices  and  cost  of 
compounding  medicines  used,  etc.,  subject  to  the  approvfj  of  the 
superintendent  of  the  road  and  surgeon  of  the  division,"  such  entire 
claim  must  be  submitted  for  approval,  and  the  right  to  recover  the 
same  depends  upon  such  approval ;  it  not  appearing  that  the  par- 
ties whose  approval  was  necessary  refused  to  act  or  acted  fraud- 
ulently.    Union  Pac.  R.  Co.  v.  Armstrong,  293. 

6.  When  the  question  of  the  intention  of  parties  to  an  agree- 
ment requiring  claims  to  be  submitted  to  persons  named  for  ap- 
proval is  in  doubt,  all  facts  relating  to  the  selection  of  such  persons, 
and  their  connection  with  the  subject-matter  to  be  approved,  to- 
gether with  the  contemporaneous  construction  of  the  agreement  by 
the  parties,  may  be  considered.    lb. 

7.  When  one  in  good  faith  objects  to  a  bill  presented  for  pay- 
ment, and  makes  out  a  new  bill  for  a  reduced  amount,  wnich 
amount  is  received  and  such  new  bill  receipted,  this  shows  a  set- 
tlement of  a  disputed  claim,  binding  upon  the  parties.    lb. 

8.  Specific  performance  of  a  contract  of  sale  should  be  granted 
where  the  preponderance  of  the  evidence  and  the  findings  of  the 
jury  are  to  the  efl^ect  that  the  contract  was  not  fraudulently  pro- 
cured by  misrepresentations  of  the  vendees,  although  they  may 
have  made  erroneous  statements,  and  the  vendors  may  have  de- 
rived therefrom  incorrect  impressions  as  to  the  legal  effect  of  a 
minor  provision  of  the  contract.     Wilson  v.  McLaughlin,  465. 

9.  The  president  of  a  corporation,  at  its  request,  advanced  by  his 
note  $500  as  an  advance  payment  upon  a  contract  for  castings  or- 
dered by  it,  and  the  contractor  collected  and  gave  the  corporation 
credit  for  the  note,  which  was  paid  when  due  by  the  president. 
The  contract  having  been  countermanded  before  the  entire  sum 
was  earned,  the  president  sent  an  order  for  the  balance,  which  was 
not  then  paid,  but  was  afterwards  attached  as  a  debt  due  the  cor- 
poration. Held,  that  the  sum  due  could  not  be  claimed  by  the 
president  as  due  him,  the  transaction  amounting .  to  a  loan  to  the 
corporation.    Sanders  v.  Page,  518. 

CONVEYANCE: 

PJaintiff's  husband,  owning  a  house  and  lot,  executed  a  deed  of 
trust  thereon  to  secure  a  debt  due  C.  Before  the  debt  was  paid  he 
conveyed  to  C,  who,  by  quitclaim  deed,  conveyed  to  plaintiff,  both 
deeds  being  without  consideration,  the  intent  being  to  vest  plaint- 
iff with  the  rights  of  her  husband  subject  to  the  claim  of  C.  for  his 
debt,  plaintiff  having  full  knowledge  of  the  facts.  Defendant 
afterwards,  having  no  actual  notice,  although  plaintiffs  deed  was 
recorded,  in  good  faith  bought  the  lot  of  C,  believing  him  the 
owner,  for  the  full  value  thereof,  which  went  to  pay  C.*s  debt. 
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Plaintiff,  for  a  long  time  prior  to  defendant's  purchase,  treated  C. 
as  owner,  and  paid  him  rent,  and  told  defendant,  upon  inquiry, 
that  the  property  was  C.*s,  and  that  she  had  no  claim  on  it,  and 
that  if  defendant  bought  of  C.  she  would  move  out  and  give  pos- 
session, which  she  accordingly  did.  Held^  that  plaintiff  was  es- 
topped to  claim  title  to  the  property.    Birch  v,  Steppter,  400. 

COPARTNERS:  ' 

1.  Where  an  action  is  brought  by  two  persons  as  partners,  and  it 
is  shown  that  they  are  not  partners,  and  that  one  of  them  alone  is 
the  real  party  in  interest,  the  court  may,  under  Code  of  Civil  Pro- 
cedure, sections  78,  61,  relating  to  amendment  of  pleadings,  deny 
a  nonsuit,  and  allow  the  complaint  to  be  amended  by  striking  out 
the  name  of  the  other  party.     Hamill  v.  Ashley,  1^0. 

2.  In  an  action  against  a  former  partner  to  recover  one-half  the 
amount  of  a  firm  debt  paid  by  plaintiff  after  the  dissolution  of  the 
firm,  duplicate  bills  of  the  goods  so  paid  and  of  the  prices  of  such 
goods  are  admissible  in  evidence,  plaintiff  having  testified  that  such 
bills  contained  a  correct  statement  of  the  goods  and  the  prices  at 
which  they  were  bought.     Munsetter  v.  Timmerman,  201. 

8.  Plaintiff  sold  out  his  interest  in  a  partnership,  the  incoming 
partner  agreeing  to  pay  certain  debts  of  the  firm.  A  schedule  of 
such  debts  was  made  by  plaintiff,  which  was  intended  and  supposed 
by  plaintiff  and  his  copartner  to  include  all  the  debts  of  the  firm, 
but  by  mistake  certain  debts  were  left  out,  and  these  plaintiff  after- 
wards paid.  In  an  action  against  his  former  partner  to  recover 
one-half  the  amount  thus  paid,  held^  that  plaintiff  was  not  estopped 
by  the  fact  that  he  made  the  schedule  and  told  defendant  that  it 
contained  all  the  firm  debts.    lb, 

4.  Where  copartners  retired  from  a  firm,  leaving  one  member  sole 
owner  of  the  partnership  property,  who  confessed  judgment  in 
favor  of  his  individual  creditors,  making  the  statement  required  by 
statute,  no  fraud  being  shown,  such  individual  creditors  are  enti- 
tled to  the  proceeds  of  the  property  received  from  the  firm  in  pref- 
erence to  firm  creditors.     Brown  v.  Miller,  431. 

CORONER: 

1.  The  fact  that  the  coroner,  in  drawing  a  certificate  of  $100  for 
the  attendance  of  two  physicians  employed  by  him  to  conduct  an 
inquest,  based  his  allowance  upon  an  estimate  of  $50  to  each,  is 
not  conclusive  against  a  joint  employment,  and  proceedings  against 
the  county  may  be  maintained  on  such  certificate  by  the  physi- 
cians jointly.     ConCrs  Pueblo  Co,  v,  Marshall  et  al,,  84, 

2.  The  coroner  is  a  public  officer,  charged  w^ith  the  duty  of  hold- 
ing inquests,  and  is  clothed  with  general  powers  for  that  purpose, 
among  which  is  the  power  to  summon  physicians  to  make  scientific 
examination  of  the  body,  when  the  jury  shall  deem  such  exam- 
ination requisite.     Jb. 

3.  It  is  not  required  of  the  person  summoned  by  the  coroner  to 
make  a  post-mortem  examination  to  see  if  the  jury  deem  it  requi- 
site. He  has  a  right  to  rely  upon  the  official  act  of  the  coroner.   lb. 

CORPORATIONS: 

1.  Under  the  laws  of  Colorado  corporations  may  sue  and  be  sued 
as  individuals.    Breene  v,  M.  <&  M,  Bk,  et  al,  97. 

2.  Insolvency  alone  does  not  prevent  a  corporation  from  trans- 
acting business,     lb, 

8.  Creditors  are  not  deprived  of  their  legal  remedies  aii^inst  a 
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corporation  by  reason  of  its  insolvency.     The  remedy  by  attach- 
ment is  one  of  the  remedies  so  provided  by  law.    lb. 

4.  An  attachment  lien  relates  back  to  the  date  of  levying  the 
attachment  writ.  After  an  attachment  lien  has  vested  upon  the 
property  of  a  corporation  it  will  not  be  divested  by  subsequent  pro- 
ceedings for  windiDKT  up  the  company,  unless  the  contrary  be  ex- 
pressly provided,     76. 

5.  An  alleged  cause  for  attachment  ''  that  the  action  is  brought 
upon  an  instrument  in  writing  over  due.  and  for  the  direct  pay- 
ment of  money,"  states  a  good  cause  for  attacliment.     lb. 

6.  In  the  absence  of  equity  jurisdiction,  properly  invoked,  the 
assets  of  an  insolvent  corporation  do  notconBtitutea  truRt  fund  for 
pro  rata  distribution  among  all  its  creditors,  nor  in  sucli  case  does 
any  superior  equitable  lien  exist  as  against  a  prior  attaching  cred- 
itor,    lb. 

7.  Under  section  ^67,  General  Statutes,  for  the  purpose  of  serv- 
ing a  summons  a  defendant  corporation  is  to  be  found  only  in  the 
county  where  the  principal  office  of  the  corporation  is  kept,  or  its 
principal  business  carried  on,  subject  to  the  exceptions  named  in 
the  section.    Western  Union  T.  Co.  v.  Conant,  111. 

8.  As  a  general  rule  third  persons  will  not  b*^  permitted  to  make 
a  collateral  attack  upon  the  validity  of  a  de  facto  corporation. 
Duggan  v.  C.  M.  A  I.  Co.,  118. 

9.  Under  the  General  Laws,  section  201,  providing  that  a  stock- 
holder in  a  corporation  shall  be  liable  for  its  debts  to  the  extent  of 
his  unpaid  stock,  and  section  212,  providing  that  a  suit  in  equity 
may  be  brought  against  a  stockholder  of  a  corporation  that  has 
dissolved  or  ceased  to  do  business,  leaving  debts  unpaid,  by  join- 
ing: the  corporation  and  the  stockholders  in  such  suit,  a  conaplaint 
in  an  action  on  an  insurance  policy  joining  the  company  and  sev- 
eral stockholders  as  defendants,  and  alleging  that  the  company 
had  ceased  to  do  business,  leaving  debts  unpaid,  does  not  misjoin 
the  parties,  and  a  separate  judgment  may  be  rendered  against  a 
stockholder  in  the  same  suit.     Tabor  v.  Goaa  <fc  P.  M.  Co.,  419. 

10.  In  an  action  against  an  insurance  company  and  a  stockholder 
joined  as  defendants  under  the  General  Laws,  section  212,  requir- 
ing such  joinder  in  case  the  corporation  has  ceased  to  do  business 
leaving  debts  unpaid,  the  jurisdiction  of  the  court  to  render  judg- 
ment against  the  company  and  a  separate  judgment  against  the 
stockholder  in  the  same  suit  having  been  established,  there  was  no 
error  in  the  admission  of  the  policy,  and  the  judgment  against  the 
company,  in  evidence  of  damages,  and  the  rendition  of  judgment 
against  the  stockholder.     lb. 

11.  The  failure  to  show,  in  the  return  on  a  summons  served  upon 
a  corporation,  that  service  was  had  in  the  county  where  said  com- 
pany kept  its  principal  office  or  carried  on  its  principal  business, 
does  not  render  the  return  defective;  the  law  in  force  at  the  time 
of  service  not  containing  such  requirements.     lb. 

12.  In  an  action  against  a  corporation,  a  complaint  stating  the 
full  amount  of  capital  stock,  and  the  amount  subscribed  by  four 
stockholders,  joined  as  defendants,  does  not  imply  that  uU  the 
stockholders  were  joined,  or  that  the  stock  subscribed  by  them 
was  the  total  amount  subscribed ;  and  the  fact  that  all  the  capital 
stock  was  not  subscribed,  not  appearing  in  the  complaint,  cannot 
be  reached  on  demurrer,  but  must  be  pleaded  in  defense.    lb. 

13.  In  an  action  against  an  insurance  company  by  a  foreign  cor- 
poration, where  the  only  business  done  by  plaintiff  in  the  state 
where  the  action  was  brought  related  to  the  policy  of  insurance,  the 
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objection  tliat  such  corporation  has  not  complied  with  the  statutes 
in  regard  thereto  will  not  be  regarded.     lb, 

14.  Under  the  Civil  Code,  section  85,  providing  that  the  summons 
shall  state  the  cause  and  general  nature  of  the  action,  a  summons  in 
an  action  against  an  insurance  company  stating  the  amount  sued  for. 
that  it  was  due  on  a  certain  policy  of  insurance  described  in  the 
complaint,  and  that  interest  was  claimed  from  November  4,  1882, 
is  not  deficient  as  failing  to  show  the  cause  and  general  nature  of 
the  action ;  the  plaintiff  named  being  the  party  insured,  the  defend- 
ant the  insurance  company  that  issued  the  policy,  and  November 
4,  1882,  being  the  day  on  which  the  officers  of  the  company  ac- 
knowledged the  receipt  of  proof  of  loss.    lb, 

15.  The  president  or  a  corporation,  at  its  request,  advanced  by  his 
note  $500  as  an  advance  payment  upon  a  contract  for  castings  or- 
dered by  it,  and  the  contractor  collected  and  gave  the  corporation 
credit  for  the  note,  which  was  paid  when  due  by  the  president. 
The  contract  having  been  countermanded  before  the  entire  sum 
was  earned,  the  president  sent  an  order  for  the  balance,  which  was 
not  then  paid,  but  was  afterwards  attached  as  a  debt  due  the  cor- 
poration. Held,  tiiat  the  sum  due  could  not  be  claimed  by  the 
president  as  due  him,  the  transaction  amounting  to  a  loan  to  the 
corporation.     Sanders  v,  Page^  518. 

16.  Where  the  uncontradicted  evidence  shows  that  claims  against 
a  corporation  were  approved  by  a  majority  of  the  board  of  direct- 
ors, acting  separately,  in  accordance  with  a  customary  usage,  this 
must  be  held,  as  a  matter  of  law,  to  constitute  a  sufficient  approval 
in  the  absence  of  any  law  or  by-law  restricting  the  directors  to  a 
different  mode.    Longmont  Supply  Ditch  Co,  v.  Coffman,  651. 

CORPUS  DELICTI: 

1.  "While  direct  evidence  of  the  corpus  delicti  is  always  desirable, 
it  should  not.  in  prosecutions  for  the  larceny  of  ores,  be  held  indis- 
pensable, but  the  circumstantial  evidence  relied  upon  should  be 
such  as  to  exclude  all  reasonable  doubt.    Roberts  v.  People,  2l3w 

2.  The  general  rule  is  that  the  extrajudicial  confessions  of  a 
prisoner  are  not  sufficient  to  warrant  a  conviction  with  proof 
aliunde  of  the  corpus  delicti.    lb, 

COSTS: 

1.  In  an  action  to  compel  a  conveyance  of  land,  where  plaintiff 
obtains  a  decree  which  also  establishes  an  equity  in  favor  of  de> 
fendant  not  recognized  in  the  complaint,  the  costs  should  t>e  borne 
by  the  parties  equally.     Stewart  v.  McLaughlin,  458. 

2.  It  appearing  that  Chaffee  county  was  by  act  of  the  legislature, 
February  13,  1883,  changed  from  the  third  class  to  the  second  class, 
heldy  that  the  portion  of  the  costs  of  a  suit  in  that  county  accruing 
after  February  13,  1883,  should  be  taxed  according  to  the  rates 
fixed  by  law  for  counties  of  the  second  class.  Whitney  r.  Teieh- 
fusSf  555. 

8.  Where  the  main  object  of  a  suit  waste  restrain  the  threatened 
sale  of  property  named  in  a  trust  deed,  and  for  an  accour>ting,  costs 
may  be  awarded  the  plaintiff,  he  being  the  successful  party.  Beck- 
unth  V,  Beckwith,  568, 

COUNTER-CLAIM: 

1.  In  an  action  on  a  contract,  a  counter-claim  against  plaintiff^s 
husband,  who  was  not  a  party  to  the  suit,  pleaded  in  the  answer 
after  a  general  denial,  should  be  stricken  out  as  irrelevant,  being  in 
legal  effect  merely  a  denial  that  plaintiff  is  the  party  in  interest  in 
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the  8uit,   ^hich  was  already  at  issue  under  the  general  denial. 
Parker  v.  Cochrane,  368. 

2.  In  an  action  on  a  contract,  evidence  is  not  admissible,  under 
a  general  denial,  to  establish  a  counter-claim  against  plaintiffs 
husband,  who  is  not  a  party  to  the  suit,  such  counter-claim  against 
the  husband  having  been  stricken  out  of  the  answer  as  irrelevant. 
IK 

3.  Where,  in  an  action  for  services  as  foreman  in  a  brick-yard, 
defendant  counter-claimed  for  damages  caused  by  unskilfulness  of 

glaintiff,  which  plaintiff  alleged  was  in  work  which  he  was  not 
ired  to  perform,  and  only  one  witness  testified  in  support  of  the 
counter-claim,  and  his  testimony  was  denied  by  plaintiff,  a  finding 
for  plaintiff  cannot  be  disturbed.  Denver  Fire  Brick  Co.  v,  Piatt, 
609. 

COUNTY: 

It  appearing  that  Chaffee  county  was  by  act  of  the  legislature, 
February  13, 1888,  changed  from  the  third  class  to  the  second  class, 
held,  that  the  portion  of  the  costs  of  a  suit  in  that  county  accruing 
after  February  13,  1883,  should  be  taxed  according  to  the  rates 
fixed  by  law  for  counties  of  the  second  c^ss.  Whitney  v,  Teich- 
fu88,  555. 

COUNTY  INDEBTEDNESS : 

A  county  having  reached  the  constitutional  limit  of  indebtedness 
cannot  assign  its  incoming  revenue  by  orders  drawn  thereon  to  the 
payment  of  necessary  current  expenses,  so  as  to  postpone  in  favor 
of  the  new  orders  thus  issued  the  discharge  of  its  prior  valid  in- 
debtedness, represented  by  registered  warrants  which  have  not  be^n 
paid  or  redeemed  in  the  manner  provided  by  the  funding  statute. 
People  ex  reU  v.  Austin,  134. 

COURTS  —  POWER  AFTER  TERM  : 

A  court  having  original  jurisdiction  over  the  subject-matter,  so 
long  as  the  cause  has  not  been  transferred  by  appeal  or  otherwise, 
and  the  interest  of  innocent  third  persons  is  not  affected,  has  ple- 
nary power  upon  proper  notice  to  enforce  at  a  subsequent  term  the 
legal  stipulations  of  parties  in  connection  with  its  orders  or  judg- 
ments made  at  a  previous  term.     McClelland  v,  Hurd,  126. 

CREDITOR'S  BILL: 

1.  Plaintiff,  holding  a  promissory  note  and  an  account  secured  by 
a  deed  of  trust  of  certain  mining  lands,  and  an  unsecured  judgment 
against  H.,  brought  an  action  In  equity,  making  his  alleged  trust- 
ees co-defendants,  alleging  in  the  complaint  fraud  on  the  part  of 
defendants,  and  praying  for  a  discovery  of  all  property  belonging 
to  H.,  and  that  it  be  applied  to  the  payment  oi  his  debt,  but  not 
alleging  that  the  secured  property  had  been  sold,  or  asking  that  the 
trust  deed  be  foreclosed,  there  being  no  allegation  of  insolvency  or 
that  defendant  was  not  possessed  of  other  property  than  that  men- 
tioned sufficient  to  satisfy  plaintifTs  debt.  Held,  that  the  com- 
plaint does  not  state  such  a  cause  of  action  as  will  warrant  any 
equitable  relief.    Hood  v.  Saunders,  106. 

2.  A  complaint  in  the  nature  of  a  creditor's  bill,  showing  on  its  face 
that  part  of  the  indebtedness  upon  which  the  complaint  is  based 
has  not  been  reduced  to  judgment,  is  fatally  defective.    lb, 

CRIMINAL  COURTS: 

A  prosecution  for  violating  a  city  ordinance  by  engaging  in  the 
business  of  a  ticket  broker  without  a  license,  brought  in  the  name 
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of  the  city,  is  not  a  criminal  case,  within  the  meaning  of  the  con- 
stitution, article  6,  section  24,  giving  the  general  assembly  power 
to  create  a  criminal  court  in  each  county  having  a  population  of 
fifteen  thousand,  **  which  court  may  have  concurrent  jurisdiction 
with  the  district  courts  in  all  criminal  cases  not  capital."  Garland 
V.  City  of  Denver,  634 

CRIMINAL  PROCEDURE: 

1.  The  connection  of  the  district  attorney  with  the  defense  of  an- 
other case,  the  facts  of  which  were  interwoven  with  the  facts  in 
the  case  at  bar,  held  sufficient  to  warrant  his  being  excused  from 
prosecuting.    Roberts  v.  People,  218. 

2.  A  motion  to  compel  the  prosecutor  to  elect  upon  which  count  in 
an  indictment  he  will  proceed,  when  such  indictment  contains  more 
than  one  count,  each  charging  a  felony,  is  addressed  to  the  discre- 
tion of  the  court;  in  such  case  this  court  will  not  on  review  inter- 
fere, except  an  abuse  of  the  discretion  clearly  appears.     lb. 

8.  Witnesses  familiar  with  ore  taken  from  a  certain  mine  may 
testify  as  to  its  identity  in  the  same  manner  and  same  sense  as 
to  the  identity  of  other  personal  property.     Tb. 

4.  While  direct  evidence  of  the  corpus  delicti  is  always  desirable, 
it  should  not.  in  prosecutions  for  the  larceny  of  ores,  be  held  indis- 
pensable, but  the  circumstantial  evidence  relied  upon  should  be 
such  as  to  exclude  all  reasonable  doubt.     lb. 

5.  The  general  rule  is  that  the  extrajudicial  confessions  of  a  pris- 
oner are  not  snffirient  to  warrant  a  conviction  with  proof  aliunde 
of  the  corpus  delicti.     lb. 

6.  While  the  entire  confession  of  the  prisoner  must  be  received, 
it  is  for  tiie  jury  to  say  wliether  exculpatory  facts  conlaine<l  in  his 
confession  are  true.    lb. 

7.  Where  two  or  more  persons  are  engaged  in  the  execution  of  a 
common  plan  to  commit  a  larceny,  each  may  bo  equally  guilty  of 
the  larceny.     lb. 

8.  As  a  matter  of  theory,  one  charged  with  crime  may  be  con- 
victed upon  the  evidence  of  an  accomplice  alone;  as  a  matter  of 
practice,  courts  caution  juries  against  reliance  upon  the  testimony 
of  accomplices  unless  corroborated  by  independent  evidence.     lb. 

9.  On  the  trial  of  an  indictment  for  burglary,  an  accomplice,  as 
a  witness  for  the  prosecution,  after  testifying  that  he  toldM.  where 
the  jewelry  was  that  was  taken,  was  asked  if  he  went  with  M,  to 
show  him  where  the  jewelry  was.  Held  not  objectionable  on  the 
ground  '*  that  the  declarations  of  one  of  several  persons  engaged  iu 
a  common  unlawful  purpose  are  not  admissible  against  the  otiiers  if 
made  after  the  completion  of  the  unlawful  purpose.  Wisdom  r. 
People,  170. 

10.  An  instruction  that,  **  to  render  proof  of  alibi  satisfactory, 
the  evidence  must  cover  the  whole  time  of  the  transaction  in  ques- 
tion, BO  as  to  render  it  impossible  that  the  defendant  setting  up 
such  defense  could  have  committed  the  act,"  heid  liable  to  mislead 
the  jury,  and  ground  for  new  trial.     lb. 

11.  An  instruction  that  *'  an  accomplice  is  a  competent  witness, 
and  if  the  jury,  weighing  the  probabilities  of  his  evidence,  think 
him  worthy  of  belief,  a  conviction,  supported  by  such  testimony 
alone,  is  legal."  is  correct,  the  jury  being  further  instructed  that 
*'  evidence  from  an  accomplice  should  be  received  with  great  cau- 
tion."   lb. 

12.  On  an  indictment  for  murder,  a  verdict  finding  **  defendant 
guilty  in  manner  and  form  as  charged  in  the  indictment,"  but 
failing  to  find  whether  defendant  is  guilty  in  the  first  or  second 
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degree,  as  required  by  Laws  of  1883,  p.  160,  is  insufficient.  Kearney 
V,  People,  258. 

18.  On  a  trial  for  murder  it  is  error  to  charge  that  •*  if  you  believe 
from  the  evidence  that  defendant  fired  the  shot  that  caused  the 
death  of  the  deceased,  and  that  at  the  time  of  the  controversy  de- 
fendant was  in  such  a  mental  condition  as  to  distinguish  the  differ- 
ence  between  right  and  wrong,  then  he  was  responsible  for  his 
act,  and  you  must  convict ; "  such  charge  not  stating  a  complete 
legal  proposition.     lb, 

14.  It  is  error  to  put  a  defendant  on  trial  on  an  indictment  which 
was  not  returned  in  open  court,  and  this  can  only  be  shown  by 
the  record.     Thomell  v.  People,  305. 

15.  Where  defendant  was  indicted  for  embezzling  the  funds  of 
a  corporation  of  which  he  was  treasurer,  evidence  that  he  was  di- 
rected to  pay  a  certain  debt  in  full  before  paying  other  claims,  and 
that  he  dinobeyed  the  direction,  was  inadmissible  as  irrelevant, 
and  tending  to  prejudice  the  jury.     lb. 

16.  A  failure,  on  the  trial  of  an  indictment,  to  show  where  or  in 
what  county  the  offense  was  committed,  is  fatal.     lb. 

17.  A  person  convicted  by  a  justice  of  the  peace  is  given  the 
right  of  appeal  to  the  county  court  by  General  Statutes  of  1883, 
section  3315,  and  the  county  judge  is  the  proper  person  with  whom 
to  file  the  record  on  appeal,  and  to  approve  the  appeal  bond;  sec- 
tion 1082  so  providing  in  civil  and  section  2047  in  criminal  cases. 
Knight  v.  People,  308. 

18.  Under  the  Criminal  Code,  section  272  (Gen.  St.  1883.  §960), 
which  enacts  that  all  trials  for  criminal  offenses  shall  be  conducted 
according  to  the  common  law,  unless  otherwise  provided,  it  is 
error  to  try  a  defendant  for  a  misdemeanor  punishable  by  fine 
and  imprisonment  in  jail,  in  the  absence  of  himself  and  attorney, 
notwithstanding  the  case  is  an  appeal  from  a  justice  of  the  peace, 
and  that  the  bond  in  such  case  is  for  the  payment  of  the  fine,  and 
not  for  the  appearance  of  the  defendant  before  the  appellate  court. 
Laion  r.  People,  343. 

CROSS-VEINS:    See  MINING  CLAIMS, 4.  9. 
CRUELTY:    See  DIVORCE. 

DAJIAGES: 

1.  In  an  action  for  damages  to  abutting  property  by  reason  of 
the  construction,  operation  and  maintenance  of  a  railway  through 
the  street,  plaintiffs  husband  testified  as  to  the  value  of  the  property, 
and  that  after  the  construction  of  the  railway  it  would  not  sell  at 
all,  and  that  the  rental  value  had  decreased.  Held,  that  a  question 
on  cross-examination  as  to  what  he  paid  for  the  premises  in  1874 
was  irrelevant,  and  plaintiff*s  objection  thereto  was  properly  sus- 
tained.   Denver  &  R.  O.  Ky  Co.  v.  Schmitt,  56. 

2.  Where  the  record  shows  that  an  objection  to  a  question  put  to 
a  witness  on  cross-examination  was  afterwards  withdrawn,  the 
witness  permitted  to  fully  answer  the  question,  and  the  trial  court 
made  no  ruling  thereon,  there  is  no  error.     lb. 

8.  Upon  the  trial  of  an  action  for  damages  to  abutting  property 
against  a  railway  company',  defendants  requested  an  instruction 
that,  in  determining  the  damages,  the  jury  may  consider  the  nature 
of  the  property,  and  the  tendency  to  great  fluctuations  in  value  in 
the  community,  and  that  it  must  appear  that  the  construction  of 
defendant's  track  had  been  the  sole  cause  of  the  depreciation,  etc. 
Held  erroneous,  as  excluding  from  the  consideration  of  the  jury 
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the  effect  of  the  operation  and  maintenance  of  the  railway,  and  the 
trial  court  properly  modified  such  instruction  in  that  particu- 
lar,    lb. 

4.  If  a  railway  company  constructs  and  operates  a  railroad  in  a 
public  street  it  is  liable  to  the  owner  of  property  abutting  on  such 
street,  notwithstanding  an  ordinance  of  the  municipality  in  terms 
authorized  such  use  of  the  street,  for  the  actual  diminution  in  market 
value  of  the  property  for  any  use  to  which  it  may  be  reasonably 
put,  occasioned  by  the  construction  and  operation  of  the  railway 
through  such  street.     Denver  <fc  R.  O.  Ry  Co.  v.  Bourne,  59. 

5.  On  the  trial  of  an  action  for  damages  for  the  depreciation  in 
value  of  plaintiff's  property,  occasioned  by  the  construction  and  oper- 
ation of  defendant's  railway  in  the  streets  upon  which  plaintiff*s 
property  abuts,  plaintiff  and  others,  against  the  objection  of  de- 
fendant, testified  as  to  the  decrease  in  the  rents  and  rental  value 
of  the  property  by  reason  of  the  construction  of  the  railroad,  but 
that  they  did  not  know  its  market  value  before  or  since  the  build- 
ing of  the  said  railroad.  Held,  that  this  evidence,  having  been 
properly  qualified  by  the  instructions  given,  was  admissible  to  aid 
in  determining  the  actual  depreciation  of  the  realty  and  improve- 
ments in  market  value.     lb, 

6.  In  an  action  for  damages  for  the  depreciation  in  value  of 
property,  occasioned  by  the  construction  and  operation  of  a  rail- 
way iu  the  street  on  which  the  property  abuts,  where  there  is  a 
conflict  in  the  evidence  as  to  the  amount  of  depreciation  of  the 
property,  part  of  the  witnesses  placing  it  as  greater  than  that  found 
by  the  jury,  and  the  jury  having  viewed  the  premises,  the  verdict 
will  not  be  set  aside  as  excessive.    lb. 

7.  In  an  action  by  an  employee  to  recover  damages  against  a 
railroad  company  for  injuries  sustained,  the  presumption  is  that 
the  employer  has  discharged  its  duty  tx)  the  employee,  and  the 
employee  must  overcome  the  presumption  by  showing  negligence 
upon  the  part  of  the  company.  Murray  v.  Denver  <St  R,  G.  R'y 
Co.,  124. 

8.  Where  the  fee  of  an  individual,  although  an  abutting  lot 
owner,  is  not  sought  to  be  taken,  he  cannot,  unaer  the  constitution 
or  under  the  statute  on  eminent  domain,  enjoin  the  construction 
and  operation  of  a  railroad  merely  because  the  damages  to  hia 
premises  are  not  compensated  in  advance;  provided  the  company 
act  under  sufficient  legislative  and  municipal  authority.  Ndt  can 
the  abutting  owner  in  such  case  interpose  the  objection  that  the 
use  of  the  street  is  not  necessary.  Denver  A  S.  F.  K.  Co.  v.  Domke, 
247. 

9.  Plaintiff  telegraphed  to  a  bank  not  to  pay  a  check, but  the  mes- 
sage was  not  delivered  until  after  the  bank  had  opened  and  the  chHck 
been  paid.  The  message  was  sent  upon  a  blank  containing  a  clause 
that  no  claim  for  damages  for  delay  in  delivering  a  message  '*  shall 
be  valid  unless  presented  within  thirty  days  after  sending:''  but 
plaintiff,  while  admitting  bis  signature,  denied  the  execution  of 
the  printed  contract,  and  testified  that  the  agent  agreed  to  deliver 
the  message  before  the  bank  opened.  Held,  the  provision  requir- 
ing claims  to  be  presented  within  thirty  days  is  a  reasonable  one; 
and,  as  plaintiff  failed  to  claim  damages  within  that  time,  his  right 
of  recovery  is  extinguished.  Western  Union  Tel.  Co,  v.  Dunfieid, 
885. 

10.  Exemplary  damages  cannot  be  recovered  in  a  civil  action,  al- 
though the  tort  causing  the  injury  sued  for  is  wilful,  and  is  ni>t 
punishable  criminally.     Oreeley,  8,  L.  db  P.  Ry  Co.  v.  Yeager,  845. 
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DAMAGES  —  Continued, 

11.  Where,  in  an  action  for  services  as  foreman  in  a  brick-yard, 
defendant  counter-claimed  for  damages  caused  by  unskilfulness  of 
plaintiff,  which  plaintiff  alleged  was  in  work  which  he  was  not 
hired  to  perform,  and  only  one  witness  testified  in  support  of  the 
counter-claim,  and  his  testimony  was  denied  by  plaintiff,  a  finding 
for  plaintiff  cannot  be  disturbed.  Denver  Fire  Brick  Co.  v,  Piatt, 
609. 

12.  General  Statutes,  section  2038,  provides  that  in  replevin  be- 
fore justices  of  the  peace,  where  the  property  has  not  been  taken 
on  the  writ,  the  action  may  proceed  as  one  for  damages.  On  the 
trial  of  an  appeal  from  a  justice  in  a  replevin  suit,  in  which  there 
were  no  written  pleadings,  the  jury  found  for  the  plaintiff,  and  as- 
sessed her  damages  at  $225 ;  for  which  sum  the  court  entered  judg- 
ment, reciting  therein  that  it  appeared  by  the  records  and  evidence 
that  the  property  in  controversy  had  never  been  replevied  or  de- 
livered to  plaintiff.  Held,  that*  the  verdict  and  judgment  were 
sufficiently  responsive  to  the  issues.     Witcher  v.  Watleins,  548. 

13.  Where  defendant  leased  to  plaintiff  a  building  with  defective 
walls,  plaintiff  having  full  opportunity  to  observe  and  ascertain 
its  ruinous  condition,  which  was  apparent  to  the  most  casual  ob- 
server, in  the  absence  of  an  express  warranty,  or  of  fraud  or  mis- 
representations, defendant  is  not  liable  for  damages  resulting  to 
plaintiff  from  the  fall  of  the  walls.    Davidson  v.  Fischer,  583. 

14.  General  Statutes,  chapter  93,  section  15,  provided  that  a  rail- 
road company  should  file  with  the  county  clerk  notice  of  a  station 
at  which  a  book  should  be  kept  for  entering  a  description  of 
animals  killed,  under  a  penalty  of  double  damages  for  any  stock 
killed.  Act  of  M-irch  31,  1885  (Sess.  Laws,  33S),  amended  the  stat- 
ute, omitting  the  section  requiring  notice.  £f6/d„that  the  omitted 
section  was  repealed,  and  that,  the  statute  being  penal,  a  judgment 
for  double  damages  for  failure  to  file  such  notice,  in  a  case  p>euding 
on  appeal  at  the  time  of  the  repeal,  must  be  reversed,  and  the  suit 
dismissed.     Denver  <Sb  R.  O.  R'y  Co.  v.  Crawford,  598. 

DECLARATION  OF  ACCOMPLICE: 

On  the  trial  of  an  indictment  for  burglary,  an  accomplice,  as 
a  witness  for  the  prosecution,  after  testifying  that  he  told  M.  where 
the  jewelry  was  that  was  taken,  was  asked  if  he  went  with  M.  to 
show  him  where  the  jewelry  was.  Held  not  objectionable  on  the 
ground  **  that  the  declarations  of  one  of  several  persons  engaged  in 
a  common  unlawful  purpose  are  not  admissible  against  the  others 
if  made  after  the  completion  of  the  unlawful  purpose."  Wiwiom 
V.  People,  170. 

DEED : 

Where  a  deed,  executed  by  a  probate  judge  under  act  of  Col- 
orado of  March  11,  1864,  regulating  the  entry  and  conveyance  of 
town-sites  as  provided  in  acts  of  congress  of  May  23,  1844,  and  May 
28,  1864,  authorizing  the  entry  of  town-sites  in  trust  for  the  benefit 
of  occupants,  recites  that  entry  and  conveyance  was  made  under 
authority  of  law,  and  that  the  grantee  was  entitled  to  the  land,  and 
the  improvements  thereon,  such  recitals  are  sufficient  to  raise  a 
presumption  that  the  preliminary  requisites  of  law  have  been  com- 
plied with,  and  the  deed  is  not  open  to  attack  for  defects  or  omis- 
sions in  the  initiatory  proceedings,  in  an  action  of  ejectment 
brought  by  one  holding  a  subsequent  deed  from  the  probate  judge. 
Homer  v,  Chever,  68. 

DEED  OF  TRUST:    See  TRUST  DEED. 
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DEPOSIT: 

Money  deposited  with  a  banker  by  a  customer  in  the  ordinary  way 
is  money  lent  to  the  bank,  with  the  superadded  obligation  that  it  is 
to  be  paid  when  demanded  by  check.    Adams  v.  Schiffer  et  al.,  15. 

DILIGENCE : 

1.  Where  defendants  in  an  action  of  replevin  do  not  appear,  re- 
lying upon  the  assurance  of  the  constable,  to  whom  they  give  up 
the  property,  that  they  need  do  nothing  further,  and  that  he  will 
have  the  suit  dismissed,  there  is  not  such  diligence  as  entitles  them 
to  certiorari  to  the  county  court,  under  General  Statutes,  1883,  sec- 
tion 1995,  relating  to'certiorari,    Austin  v.  Bush^  198. 

2,  The  care  required  of  a  municipal  corporation  undertaking  to 
supply  to  residents  water  for  irrigation,  and  using  its  street  gutter.* 
for  that  purpose,  is  such  as  a  man  of  average  prudence  and  intelli- 
gence would  employ,  under  like  circumstances,  to  protect  his  own 
property.     City  of  Boulder  v.  Fowler^  896. 

DISBARMENT: 

1.  A  candidate  for  the  office  of  district  judge  refused  an  ofiFer  of 
money  for  campaign  purposes,  made  on  condition  that  he  appoint 
the  party  making  it  clerk  of  the  court  in  case  of  his  election,  but, 
upon  consultation  with  friends,  who  advised  him  that  such  party 
was  a  dangerous  politician,  and  would  do  him  much  injury  if  he 
did  not  accept,  executed  a  written  promise  to  make  such  appoint- 
ment, and  gave  it  to  a  friend  to  deliver,  charging  him  not  to  accept 
any  mone}'.  The  money  was,  however,  tendered,  and,  acting  upon 
the  suggestion  that  the  party  still  had  it  iu  his  power  to  injure 
him,  he  accepted  it,  but  returned  it  after  the  election.  Held  ihat, 
while  the  entire  transaction  had  a  very  discreditable  appearance, 
it  did  not  warrant  the  disbarment  of  the  candidate  after  his  elec- 
tion. While  an  attack  upon  his  professional  character  as  a  lawyer, 
not  involving  any  professional  engagement,  it  was  in  fact  an 
attack  upon  his  character  and  standing  as  a  judge,  and  this  was 
not  an  appropriate  remedy  for  judicial  misconduct.  People  ex  rel. 
V.  Ooddard,  258. 

2.  A  proceeding  against  a  judicial  officer,  which,  while  nomi- 
nally assailing  his  character  as  a  lawyer,  indirectly  attacks  hi^ 
judicial  character,  and  is  instituted  for  the  purpose  of  disgracing 
and  injuring  him  in  his  official  capacity,  is  a  proceeding  of  ques- 
tionable policy  and  dangerous  tendency.     lb, 

DISCOVERY:     See  MINING  CLAIMS. 

DISTRESS: 

Under  the  General  Statutes,  chapter  17,  adopting  "  the  common 
law  of  England,  so  far  as  the  same  is  applicable  and  of  a  general 
nature,"  and  all  English  statutes,  with  certain  exceptions,  **  prior 
to  the  fourth  year  of  the  reign  of  James  I.,*'  a  landlord  cannot 
distrain  for  rent  in  the  absence  of  an  express  agreement  therefor; 
the  law  of  England,  as  it  stood  prior  to  the  fourth  year  of  James 
I.,  not  authorizing  distress  for  rent  in  such  case.  The  territory  em- 
bract'd  in  the  state  of  Colorado  having  been  governed  according 
to  the  civil  law  before  its  acquisition  by  the  United  States,  no  com- 
uion  law  exists  here  independent  of  legislative  enactments.  Herr 
V.  Johnson,  893. 

DISTRICT  ATTORNEY: 

The  connection  of  the  district  attorney  with  the  defense  of 
another  case,  the  facts  of  which  were  interwoven  with  the  facts  in 
the  case  at  bar,  held  sufficient  to  warrant  his  being  excused  from 
prosecuting.    Roberts  v.  People^  218. 
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district  judges: 

1.  The  constitution  of  Colorado,  article  6,  section  12,  provides  that 
district  judges  shall  be  elected  for  a  term  of  six  years.  Section  15 
provides  that  the  terms  of  all  district  judges  shall  expire  on  the 
same  day.     Section  20,  providing  for  vacancies,  authorizes  those 

•  elected  to  hold  their  office  for  the  unexpired  term.  Section  14,  as 
it  stood  in  1878,  provided  for  an  increase  in  the  number  of  districts 
and  judges  not  oftener  than  once  in  six  years.  By  the  amendment 
of  188(5  such  increase  can  be  made  at  any  legislative  session,  and 
such  an  increase  was  made  in  1887.  Held  that,  in  order  to  cause 
the  expiration  of  all  terms  on  the  same  day,  the  provision  of  sec- 
tion 12  is  to  be  considered  as  so  far  modified  that  the  judges  of  new 
districts,  and  additional  judges  of  old  districts,  hold  only  until  the 
next  regular  election  of  judges.  In  re  Election  of  District  Judges, 
873. 

2.  The  term  *'  vacancy  "  applies  to  an  existing  office  without  an 
incumbent,  although  the  office  has  never  before  been  filled.     Jb, 

DIVORCE: 

1.  Acts  which  tend  to  destroy  the  peace  of  mind  are  well  calcu- 
lated ro  impair  health  and  endanger  life.     Sylvia  v.  Sylvis,  310. 

2.  There  is  no  inflexible  rule  in  this  state  which  precludes  the 
granting  of  a  divorce  upon  the  uncorroborated  testimony  of  the 
plaintiff  in  the  suit.     lb. 

3.  To  authorize  a  divorce  on  the  ground  of  cruelty  the  evidence 
should  show  that  the  acts  complained  of  are  such  as  that  danger 
to  life,  limb  or  health  will  naturally  arise  from  the  continued  com- 
mission of  such  acts;  it  is  not  necessary  to  show  that  actual  phys- 
ical violence  has  been  used.     lb. 

DONATIO  MORTIS  CAUSA: 

1.  A  certificate  of  deposit  may  be  the  subject  of  gift  cav^a  mor- 
tis, and  if  delivered  by  the  donor  during  her  last  illness,  in  antici- 
pation of  death,  to  a  third  person  for  the  use  of  the  donee,  the 
title  passes  upon  her  death,  though  the  certificate  is  payable  to  the 
donor's  order,  and  has  not  been  Indorsed  by  her.  Conner  v.  Root, 
183. 

2.  Where  there  is  evidence  that  a  married  woman  made  a  gift 
causa  mortis  to  a  person  other  than  her  husband,  evidence  that  her 
iUness  was  caused  l)y  her  husband*s  ill-treatment  of  her  is  admissible 
as  tending  to  show  a  motive  and  a  reason  for  making  the  gift,  and 
so  preventing  the  property  from  descending  to  her  husband.     lb, 

3.  Under  the  statutes  a  married  woman  is  under  no  disability 
as  to  making  a  gift  causa  mortis  by  reason  of  coverture.     lb, 

4.  In  an  action  between  the  administrator  of  a  deceased  woman 
and  one  claiming  certain  property  as  a  gift  causa  mortis  from  her, 
the  subject  of  the  litigation  being  the  validity  of  the  gift,  the  bus- 
band  and  heir  of  deceased  is  not  a  competent  witness  on  behalf 
of  the  administrator  as  to  matters  occurring  before  his  wife's  death, 
under  General  Statutes  1883,  chapter  116,  section  1,  which  provides 

*that  no  party  to  an  action,  or  pereon  directly  interested  in  the  event 
thereof,  shall  testify  therein  of  his  own  motion  when  any  adverse 
party  sues  or  defends  as  the  executor  or  administrator  of  any  de- 
ceased person.    i&. 

DURESS: 

Where  a  party  has  possession  or  control  of  the  property  of  an- 
other, and  refuses  to  surrender  it  to  the  control  and  use  of  the 
owner,  except  upon  compliance  with  an  unlawful  demand,  a  con- 
tract made  or  money  paid  by  the  o\N'ner  under  such  circumstances 
to  emancipate  the  property  is  to  be  regarded  as  made  under  com- 
pulsion.   Adams  V.  Schiffer  et  ah,  15. 
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easement: 

1.  Unless  a  stato  statute  imposing  an  easement  upon  mining 
claims  is  in  accord  with  the  state  constitution  it  cannot  be  enforced 
by  our  courts.    People  ex  rel.  v.  District  Court,  147. 

2.  The  constitution  recognizes  the  right  to  appropriate  private 
property  for  private  ways  of  necessity,  but  not  for  the  construction 
upon  and  over  it  of  private  railroads.    lb, 

EJECTMENT: 

Where  the  finding  and  judgment,  in  an  action  of  ejectment,  in  ef- 
fect, are  that  plaintiff  had  neither  title  nor  right  of  possession,  an 
irregularity  as  to  the  form  of  the  judgment  is  without  prejudice  to 
the  plaintiff.    Homer  y,  Chever,  68. 

EMINENT  DOMAIN: 

1.  When,  in  proceedings  to  condemn  lands  for  a  private  rail- 
road, the  judge,  under  tho  eminent  domain  act,  enters  an  inter- 
locutory order  granting  the  petitioners  possession  of  the  land 
pending  the  proceedings,  it  is  not  error  for  the  court,  when  it  sus- 
tains a  general  demurrer  to  the  petition,  to  vacate  such  rule,  as  the 
statute  referred  to  leaves  the  matter  of  granting  such  a  rule,  in  the 
first  place,  entirely  in  the  discretion  of  the  court.  People  ex  rd. 
V,  District  Courts  147. 

2.  Where,  in  proceedings  under  the  eminent  domain  act  to  con- 
demn lands  for  a  private  railroad,  the  judge  vacates  an  oixler  grant- 
ing the  petitioners  possession  of  the  land  pending  the  proceedings, 
he  cannot  be  said  to  have  abused  his  discretion  when  it  appears 
that  the  right  to  condemn  the  land  in  controversv  did  not  exist. 
lb. 

8.  Unless  a  state  statute  imposing  an  easement  upon  mining 
claims  is  in  accord  with  the  state  constitution  it  cannot  be  enforced 
by  our  courts.     lb, 

4.  The  constitution  recognizes  the  right  to  appropriate  private 
property  for  private  ways  of  necessity,  but  not  for  the  construc- 
tion upon  and  over  it  of  private  railroads.    lb, 

EQUITY: 

1.  The  code  abolislied  forms  of  action,  but  did  not  undertake  to 
do  away  with  the  distinction  between  legal  and  equitable  causes  of 
action. "  Danielson  v.  Oude,  87. 

2.  A  court  of  equity  having  obtained  jurisdiction  of  the  subject- 
matter  may  retain  such  jurisdiction  for  the  purpose  of  deciding  the 
whole  controversy.     lb, 

8.  Where  two  causes  were  consolidated,  one  to  construe  a  deed  for 
real  estate  as  a  mortgage,  and  the  other  carrying  into  effect  a  chat- 
tel mortgage,  held,  that  in  the  decree  of  foreclosure  the  court  should 
have  limited  the  amount  to  be  made  by  the  sale  of  the  personal 
property  to  the  sum  for  which  such  chattel  mortgage  was  given. 

4.  Whether  any  questions  of  fact,  and  what  questions  of  fact, 
shall  be  submitted  to  a  jury  in  a  cause  where  the  court  is  not  in  any 
manner  controlled  by  the  verdict,  is  a  matter  resting  wholly  in  the 
discretion  of  the  court ;  and  when  the  court  in  such  case  submits  to 
the  jury  certain  specific  facts,  neither  party  has  the  right  to  ask 
the  court  to  instruct  the  jury.    lb, 

5.  When,  through  fraud,  mistake,  or  for  any  reason  recognized  as 
a  ground  of  equitable  interference,  the  legal  title  to  any  portion  of 
the  public  domain  has  been  obtained  by  a  party,  when  in  equity 
and  good  conscience  another  was  better  entitled,  a  court  of  equity 
will  treat  the  patentee  as  a  trustee,  and  compel  hiqi  to  convey. 
Bcusick  M.  Co,  v,  Davis,  180. 
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EQUITY  —  Continued. 

6.  Where  the  facts  do  not  appear  on  the  face  of  a  complaint  so  us 
to  admit  of  a  demurrer,  the  defense  of  bona  fide  purchaser  for  value 
without  notice  must  be  pleaded  to  be  available.    lb, 

ERROR:  * 

1.  If  tliere  were  defects  of  proofs  upon  the  part  of  the  plaintiff, 
and  the  evidence  offered  by  the  defendant  after  his  motion  for  non- 
suit was  overruled  supplied  such  defects,  then  error  cannot  be  as- 
signed on  the  action  of  the  court  denying,  the  motion  for  nonsuit. 
HochHtadter  v,  Haya,  118. 

2.  On  a  writ  of  error  it  is  not  permissible  to  assign  error  on  an 
order  made  after  final  judgment.     Hughes  v,  Felton,  489. 

ESCROW: 

Where  a  deed  was  deposited  with  a  bank  as  an  escrow,  to  be  de- 
livered upon  payment  of  the  balance  of  the  purchase  money,  and 
.  payment  was  made  in  accordance  with  the  escrow  conditions,  held, 
in  this  case,  that  the  payment  was  an  absolute  and  irrevocable  pay- 
ment under  the  contract  between  the  parties.  Atkinson  v.  Tabor, 
277. 

ESTOPPEL: 

1.  Plaintiff  sold  out  his  interest  in  a  partnership,  the  incoming 
partner  agreeing  to  pay  certain  debts  of  tlje  firm.  A  schedule  of 
such  debts  was  made  by  plaintiff,  which  was  intended  and  sup- 
posed by  plaintiff  and  his  copartner  to  include  all  the  debts  of  the 
firm,  but  by  mistake  certain  debts  were  left  out,  and  these  plaintiff 
afterwards  paid.  In  an  action  against  his  former  partner  to  re- 
cover one-half  the  amount  thus  paid,  held,  that  plaintiff  was  not 
estopped  by  the  fact  that  he  made  the  schedule  and  told  defendant 
that  it  contained  all  the  firm  debts.     Mussetter  v,  Timmerman,  201. 

2.  Plaintiff's  husband,  owning  a  house  and  lot,  executed  a  deed 
of  trust  thereon  to  secure  a  debt  due  C.  Before  the  debt  was  paid 
he  conveyed  to  C,  who,  by  quitclaim  deed,  conveyed  to  plaintiff, 
both  deeds  being  without  consideration,  the  intent  being  to  vest 
plaintiff  with  the  rights  of  her  husband  subject  to  the  claim  of  O. 
for  his  debt,  plaintiff  having  full  knowledge  of  the  facts.  Defend- 
ant afterwards,  having  no  actual  notice,  although  plaintiff's  deed 
was  recorded,  in  good  faith  bought  the  lot  of  C.  believing  him  the 
owner,  for  the  full  value  thereof,  which  went  to  pay  C.'s  debt. 
Plaintiff,  for  a  long  time  prior  to  defendant's  purchase,  treated  C. 
as  owner,  and  paid  him  rent,  and  told  defendant,  upon  inquiry ^ 
that  the  property  was  C.'s,  and  that  she  had  no  claim  on  it,  and 
that  if  defendant  bought  of  C.  she  would  move  out  and  give  pos- 
session, which  she  accordingly  did.  Held,  that  plaintiff  was  es- 
topped to  claim  title  to  the  property.    Birch  v.  Steppler,  400. 

EVIDENCE: 

1.  In  an  action  against  a  railroad  company  for  the  loss  of  goods 
.  shipped  over  its  road  plaintiff  alleged  the  undertaking  on  the  part 

of  defendant  to  carry  the  goods  saiely,  the  negligence  on  the  part 
of  the  company,  and  the  consequent  loss  of  the  goods.  Defendant 
made  a  specific  denial  of  each  allegation  of  the  complaint.  Held, 
that  evidence  that  the  road  was  not  in  the  control  of  the  defendant, 
but  was  in  the  hands  of  a  receiver,  was  admissible.  Kansas  Pac. 
Ky  Co.  V.  Sear  ley  1. 

2.  The  declarations  of  an  agent  in  charge  of  his  principal's  busi- 
ness, made  in  good  faith  toward  his  principal  while  acting  in  the 
line  of  his  duty,  on  the  ground  and  shortly  at'cer  the  uecideut,  con- 
cerning the  cause  thereof,  being  closely  connected  with  the  prin- 
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cipal  fact,  may  be  received  in  evidence  as  part  of  the  resgestas  in 
the  sound  discretion  of  the  court.  New  York  iSt  Con,  M,  S.  dt  Co. 
V,  Rogers,  6. 

3.  Id  an  action  for  damages  to  abutting^  property  by  reason  of 
the  construction,  operation  and  maintenance  of  a  railway  through 
the  street,  plaintiff's  husband  testified  as  to  the  value  of  the  prop- 
erty, and  that  after  the  construction  of  the  railway  it  would  not 
sell  at  all,  and  that  the  rental  value  had  decreased.  Held,  that  a 
question  on  cross-examination  as  to  what  he  paid  for  the  premises 
in  1874  was  irrelevant,  and  plaintiff's  objection  thereto  was  prop- 
erly sustained.    Denver  6t  R,  O,  Ky  Co,  v.  Schmitt,  56. 

4.  Where  the  record  shows  that  an  objection  to  a  question  put  to 
a  witness  on  cross-examination  was  afterwards  withdrawn,  the 
witness  permitted  to  fully  answer  the  question,  and  the  trial  court 
made  no  ruling  thereon,  there  is  no  error.     Ih. 

5.  Plaintiff  alleged  that  he  was  wrongfully  discharged  by  de- 
fendant. 'This  defendant  denied;  and  the  parties,  without  objec- 
tion to  the  state  of  the  pleadings,  went  to  trial.  Held  error  for  the 
court  to  exclude  testimony  showing  misconduct  of  plaintiff  in  his 
employment  a  month  prior  to  discharge.   Little  v.  DougJierty,  103. 

6.  In  an  action  to  recover  the  valucof  certain  ore,  the  defeudanL 
pleaded  in  defense  that  he  had  taken  the  ore  from  his  own  vein, 
the  Silver  Bell,  which  crossed  the  vein  of  the  plaintiff  known  as 
the  Butler  vein,  and  the  court  refused  to  allow  proof  that  the  Silver 
Bell  vein  entirely  crosses  the  Butler  vein.  Heldf  that  the  fact  that 
there  were  two  such  veins  as  the  Silver  Bell  and  the  Butler  was 
necessarily  involved  in  the  proof  of  the  fact  alleged  in  the  answer, 
and  such  proof  was  improperly  refused.  Morgenson  v.  Middlesex 
M,  <fc  M,  Co,,  176. 

7.  Delendaut  wrote  to  plaintiff:  **It  will  be  all  right  for  you  to 
do  wiiatever  surveying  my  man  requires.  '  In  an  action  to  recover 
for  services  rendered  m  pursuance  of  this  letter,  evidence  of  any 
instructions  from  defendant  to  his  agent,  not  communicated  to 
plaintiff,  is  not  admissible.     Hamill  v,  Ashley ^  180. 

8.  In  an  action  against  a  former  partner  to  recover  one-half  the 
amount  of  a  firm  debt  paid  by  plaintiff  after  the  dissolution  of  the 
firm,  duplicate  bills  of  the  goods  so  paid  and  of  the  prices  of  such 
goods  are  admissible  in  evidence,  plaintiff  having  testified  that 
such  bills  contained  a  correct  statement  of  the  goods  and  the  prices 
at  which  they  were  bought.     Miissetter  v,  Timmernian,  201. 

9.  Witnesses  familiar  with  ore  taken  from  a  certain  mine  may 
testify  as  to  its  identity  in  the  same  manner  and  same  sense  as  to 
the  identity  of  other  personal  property.     Roberts  v.  People,  2V6, 

10.  In  an  action  on  a  contract,  evidence  is  not  admissible,  under 
a  general  denial,  to  establish  a  counter-claim  against  plaintiff's 
husband,  who  is  not  a  party  to  the  suit,  such  counter-claim  against 
the  husband  having  been  stricken  out  of  the  answer  as  irrclevaut. 
Parker  v.  Cochrane,  bG3. 

11.  Evidence  that  defendant  placed  her  husband  in  apparent 
charge  and  control  of  her  retail  grocery  business  does  not  show 
authority  in  the  husband  to  employ  another  to  sell  out  the  entire 
business  in  one  tratisaction.     VesceLius  v.  Martin,  391. 

12.  Defendant  took  two  depositions  of  a  witness,  and  at  the  trial 
read  in  evidence  the  second  one.  Held  that,  for  the  purpose  of 
showing  that  the  witness  had  made  contradictory  statemeniB 
therein,  plaintiff  could  rt-ad  the  former  deposition  in  evidence, 
without  laying  the  ordinary  foundation  therefor  by  interrogating 
tiie  witness  as  to  whether  he  had  made  such  statements,  giving 
time  and  place,  etc.     Thompson  v.  Gregor,  531. 
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18.  In  replevin  the  evidence  showed  that  the  cattle  sued  for  were 
in  the  possession  of  plaintitf' s  intestate,  and  branded  with  his  brand : 
that  defendant  claimed  and  took  them  as  his  own;  and  alleged  and 
gave  evidence  that  they  had  fraudulently  been  branded  with  the 
brand  of  plaintiffs  intestate  over  his  own  brand.  Held,  that  a  ver- 
dict for  plaintiff  was  warranted  by  the  evidence.  Gross  v.  Wat- 
kins,  550. 

14.  Where  the  uncontradicted  evidence  shows  that  claims  a^aiost 
a  corporation  were  approved  by  a  majority  of  the  board  of  directors, 
acting  separately,  in  accordance  with  a  customary  usage,  tliis  must 
be  held,  as  a  matter  of  law,  to  constitute  a  sufficient  approval  in 
the  absence  of  any  law  or  by-law  restricting  the  directors  to  a  dif- 
ferent mode.    Longmont  Supply  Ditch  Co,  v,  Coffmaiiy  551. 

EXEMPLARY  DAMAGES: 

Exemplary  damages  cannot  be  recovered  in  a  civil  action,  al- 
though the  tort  causing  the  injury  sued  for  is  wilful,  and  is  not 
punisliable  criminally.     Qreeley,  S,  L,  <&  P.  Ry  Co.  v,  Yeager,  345. 

EXEMPTION: 

1.  The  horse,  wagon  and  harness  of  an  unmarried  man  engaged 
in  the  business  of  assaying  and  sampling  ores,  and  necessarily  used 
in  the  prosecution  of  his  business,  are  exempt  from  execution, 
under  the  proviso  at  the  end  of  General  Statutes,  section  32,  page 
602.  that  the  tools,  etc.,  of  a  mechanic,  miner  or  other  person,  not 
exceeding  $300  in  value,  shall  be  exempt  from  levy  and  sale.  Wat- 
son V.  Lederer,  577. 

2.  A  judi;ment  against  a  constable  for  the  seizure  of  exempt 
property  cannot  be  sustained  where  the  constable  has  surrendered 
a  portion  of  tbe  property  claimed ;  there  being  no  evidence  that 
the  property  surrendered  was  not  of  the  value  limited  by  the  stat- 
ute as  exempt,     lb, 

FEDERAL  COURTS: 

A  federal  court,  out  of  which  an  attachment  writ  has  been  issued 
and  served,  has  authority  to  grant  permission  to  proceed  in  a  state 
court  by  replevin  against  the  marshal  who  executed  such  writ. 
Weil  r.  Smith,  310. 

FRAUD: 

1.  A  misrepresentation  goes  for  nothing  unless  it  is  a  proximate 
and  immediate  cause  of  the  transaction.  It  is  not  enough  that  it 
may  have  remotely  or  indirectly  contributed  to  the  transaction,  or 
may  have  supplied  a  motive  to  the  other  party  to  enter  into  it.  The 
representation  must  be  the  very  ground  on  which  the  transaction 
has  taken  place.     Adams  v.  Schiffer  et  al.,  15. 

2.  A  fraud  must  relate  to  the  tacts  then  existing,  or  which  had 
previously  existed ;  hence  non-performance  of  a  promise  made  in  the 
course  of  negotiations  is  not  of  itself  either  a  fraud  or  the  evidence 
of  fraud,     lb, 

GAMBLING  DEBT: 

Defendant,  while  playing  at  ** poker,**  bought  ** chips'*  to  the 
amount  of  1^1,500,  and  paid  therefor,  after  the  keeper  of  the  house 
had  refused  to  sell  him  on  credit,  by  assignment  of  a  certificate  of  de- 
posit, and  lost  the  entire  sum.  At  the  close  of 'the  game,  on  defend- 
ant's request,  and  his  stating  that  he  had  a  note  of  )|4U0  to  take  up 
in  bank,  the  keeper  of  the  house  loaned  him  that  sum  and  took  his 
note  therefor.  Held,  that  the  loan  was  not  a  gambling  debt,  and 
that  a  note,  including  the  loan,  was  not  infected  with  a  gaming 
consideration.    Eobei'ta  v.  Blair,  64. 
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GARNISHMENT: 

Under  the  statute  a  municipal  corporation  is  liable  to  garnish- 
ment upon  a  judgment  obtained  in  a  district  court.  City  of  Den- 
ver V.  BrowOy  337 

HOTEL  BILL: 

1.  Tiie  term  ''hotel  bill/*  when  used  in  a  contract  guaranteeing 
payment  of  such  a  bill,  includes  board  and  lodging,— items  which 
every  common  innkeeper  is  bound  to  furnish  each  guest, —  but  ex- 
cludes billiards,  cigars  and  liquors.     Patterson  v.  Gage  et  aL,  50. 

2.  Defendant  signed  and  delivered  the  following  guaranty:  *'I 
will  be  responsible  fur  the  hotel  bill  of  H.,  and  will  see  it  paid  within 
twenty  days."  Held,  this  bound  defendant  for  the  debt  of  H.  as 
it  stood  at  that  date,  but  for  nothing  furnished  after  delivery  of 
such  guaranty.    lb. 

HUSBAND  AND  WIFE: 

1.  The  husband's  assent  is  presumed  to  all  contracts  of  the  wife\s 
for  necessaries,  unless  the  contrary  appears.  The  burden  is  on  the 
husband  to  show  the  contrary.  And  a  subsequent  ratification  by 
him  of  the  wife's  unauthorized  act  is  equivalent  to  prior  consent. 
Hardenbrook  v.  Harrison,  9. 

2.  In  an  action  on  a  coniract,  a  counter-claim  against  plain tifTs 
husband,  who  was  not  a  party  to  the  suit,  pleaded  in  the  answer 
after  a  general  denial,  should  be  stricken  out  as  irrelevant,  being 
in  legal  effect  merely  a  denial  that  plaintiff  is  the  party  in  interest 
in  the  suit,  which  was  already  at  issue  under  the  general  denial. 
Parker  v.  Cochrane.  363. 

3.  In  an  action  for  the  purchase  money  of  chattels  purchased  by 
defendants  of  plaintiff's  husband,  as  her  agent,  plaintiff  having 
shown  her  ownership  of  the  chattels,  and  her  right  to  recover  the 
purchase  price,  and  defendants  merely  proving  that  the  fact  of  the 
agency  was  not  disclosed  to  them  at  the  time  of  the  sale,  a  judg- 
ment for  defendant  is  erroneous,     lb. 

4..  In  an  action  on  a  contract,  evidence  is  not  admissible,  under 
a  general  denial,  to  establish  a  counter-claim  against  plaintiff's 
husband,  who  is  not  a  party  to  the  suit,  such  counter-claim  against 
the  husband  having  been  stricken  out  of  the  answer  as  irrelevant. 
lb. 

5.  Evidence  that  defendant  placed  her  husband  in  apparent 
charge  and  control  of  her  retail  grocery  business  does  not  show 
authority  in  the  husband  to  employ  another  to  sell  out  the  entire 
business  in  one  transaction.     Vescelius  v.  Martin,  391. 

INDICTMENT: 

A  motion  to  compel  the  prosecutor  to  elect  upon  which  count  in 
an  indictment  he  will  proceed,  when  such  indictment  contains 
more  than  one  count,  each  charging  a  felony,  is  addressed  to  the 
discretion  of  the  court;  in  such  case  this  court  will  not  on  review 
interfere,  except  an  abuse  of  the  discretion  clearly  appears.  Rob- 
erts V.  People,  213.' 

INJUNCTION: 

1.  A  temporary  restraining  order  prohibiting  defendant  to  pay 
certain  rents  is  no  defense  to  an  action  for  the  same  after  the  dis- 
solution of  the  injunction.     McRobbie  v.  Higginbotham,  312. 

2.  In  an  action  to  enjoin  the  collection  of  taxes  alleged  to  have 
been  illegally  assessed,  the  fact  that  the  validity  of  the  taxes  in  ques- 
tion had  been  fully  adjudicated  in  a  prior  suit  between  the  same 
parties,  involving  the  same  issues  as  the  second  suit,  is  a  complete 
defense.     Breeze  v.  Haley,  351. 
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8.  Such  defense  does  not  constitute  new  matter,  and  may  properljr 
be  set  up  by  answer,  although  the  complaint  iu  the  second  suit  sets 
up  some  additional  grounds  for  relief,  when  such  grounds  existed 
at  the  time  of  the  former  suit,  and  it  is  not  alleged  that  they  were 
then  unknown  to  the  plaintiff.     76. 

4.  When  the  valid  portion  of  a  tax  can  be  easily  distinguished 
from  the  portion  alleged  to  be  invalid,  and  it  has  been  neither  paid 
nor  tendered,  the  collection  of  the  tax  will  not  be  enjoined  pend- 
ing a  litigation  which  is  to  determine  the  validity  of  the  disputed 
portion.    lb, 

5.  Where,  on  the  hearing  of  a  motion  by  defendant  to  dissolve  an 
injunction,  the  record  recites  that  plaintiff  objected  to  the  setting  up 
of  new  or  affirmative  matter,  and  authorities  were  read  by  plaintiff 
showing  such  to  be  the  law,  and  the  defendant,  by  counsel,  said  he 
supposed  such  to  be  the  law,  upon  the  authorities  read,  such  rec- 
ord does  not  amount  to  an  agreement  by  counsel  that  the  defense 
set  up  by  the  answer  should  not  be  considered,  and  does  not  bind 
the  supreme  court,  on  appeal,  to  disregard  such  defense  in  deter- 
mining the  case.    lb. 

6.  Where  the  main  object  of  a  ? uit  was  to  restrain  the  threatened 
sale  of  property  named  in  a  trust  deed,  and  for  an  accounting, 
costs  may  be  awarded  the  plaintiff,  he  being  the  successful  party. 
Beckwith  v,  Beckwithj  568. 

INNKEEPER: 

A  livery -stable  keeper,  who  is  also  an  innkeeper,  and  who  fails  to 
show  that  the  owner  of  horses  which  he  has  Kept  and  cared  for 
was  his  guest,  cannot  set  up  the  innkeeper's  lien  at  common  law. 
Wall  V,  Garrison,  516. 

INQUEST:    See  CORONER. 

INSOLVENT  DEBTOR: 

Where  an  insolvent  debtor  makes  with  his  creditors  a  composi- 
tion agreement,  whereby  each  was  to  accept  a  part  of  his  debt  for 
his  whole  claim,  and  execute  and  deliver  to  the  debtor  a  release  of 
the  balance  due,  the  unpaid  part  of  such  debt  does  not  constitute  a 
sufficient  consideration  for  a  new  note,  drawn  after  the  agreement 
has  been  fully  carried  out  by  the  parties.  Raamussen  v.  State 
Nat,  Bk,,  801. 

INSTRUCTIONS: 

1.  Under  the  trial  of  an  action  for  damages  to  abutting  property 
against  a  railway  company,  defendants  requested  an  instruction 
that,  in  determimng  the  damages,  the  jury  may  consider  the  nature 
of  the  property,  and  the  tendency  to  great  fluctatious  in  value  in 
the  community,  and  that  it  must  appear  that  the  construction  of 
defendant's  truck  had  been  the  sole  cause  of  the  depreciation,  etc. 
Held  erroneous,  as  excluding  from  the  consideration  of  the  jury 
the  effect  of  the  operation  and  maintenance  of  the  railway,  and  the 
trial  court  properly  modified  such  instruction  m  that  particular. 
Denver  <fc  R,  O.  Ry  Co,  v.  Schmitt,  56. 

2,  In  suit  on  verbal  contract  for  work  and  labor,  the  terms  of  the 
contract  and  the  fact  and  manner  of  performance  being  in  issue, 
the  jury  should  be  instructed  to  find  what  the  contract  was,  and  as 
to  performance,  or  waiver  and  modification  thereof,  without  assum- 
ing any  material  fact     Brooklyn  C.  M,  Co.  v,  Peterson^  80. 

8.  An  instruction  that,  ''to  render  proof  of  an  alibi  satisfactory, 
the  evidence  must  cover  the  whole  time  of  the  trausuctton  in  ques- 
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tion,  80  as  to  render  it  impossible  that  the  defendant  setting:  up 
such  defense  could  have  committed  the  act,"  held  liable  to  mislead 
the  jury,  and  ground  for  new  trial.    Wisdom  v.  People,  170. 

4.  Au  instruction  that  "an  accomplice  is  a  competent  witness, 
and  if  the  jury,  weighing  the  probabilities  of  his  evidence,  think 
him  worthy  of  belief,  a  conviction,  supported  by  such  testimony 
alone,  is  legal,*'  is  correct,  the  jury  being  further  instructed  that 
"  evidence  from  an  accompKce  should  be  received  with  great  cau- 
tion."   lb, 

5.  When  the  same  proposition  of  law  contained  in  an  instruction 
refused  was  embraced  in  another  instruction  given,  error  may  not 
be  assigned  on  such  refusal.     City  of  Boulder  v.  Fowler,  396. 

6.  If  the  action  of  the  trial  court  in  giving  or  refusing  to  give  in- 
structions is  sought  to  be  reviewed,  the  instructions  must  be  incor- 
porated into  the  record  by  a  bill  of  exceptions;  and,  where  such  bill 
18  stricken  from  the  record,  the  action  of  the  trial  court  will  not  be 
considered.     Banks  v,  Hoyt,  399. 

7.  The  court  properly  refused  to  give  the  following  instruction: 
"Defendant  asks  the  court  to  instruct  the  jury  that  plaintiff  is 
bound  by  the  statement  contained  in  the  deposition  [the  first  one 
taken]  read  by  him,  as  by  reading  the  same  he  put  it  in  evidence 
and  vouched  for  its  credibility."     TJiompson  v.  Uregor,  531. 

8.  Instructions  given  and  refused,  but  not  incorporated  in  the 
bill  of  exceptions,  do  not  become  a  part  of  the  record,  and  error 
assigned  thereon  will  not  be  considered.    Witcher  v,  Watkins,  548. 

INSURANCE  COMPANIES:    See  CORPORATIONS,  9-14. 

INTENDMENT: 

When  the  nature  of  a  wrongful  act  is  such  that  it  not  only  in- 
flicts an  injury,  but  takes  away  the  means  of  proving  the  nature  and 
extent  of  the  loss,  the  law  will  aid  the  reine<\y  against  the  wrong- 
doer, and  supply  the  deficiency  of  proof  caused  by  his  misconduct, 
by  making  every  reasonable  intendment  against  him  and  in  favor 
of  the  party  injured.  It  is  upon  the  consideration  of  the  relative 
situation  of  the  parties,  disclosed  by  the  character  and  nature  of  the 
transaction,  that  the  rule  is  adopted.  Little  P.  C,  M,  Co,  v.  Little 
C,  C,  M,  Co,,  223. 

INTEREST: 

A  note  naming  the  rate  of  interest  at  two  per  cent,  per  month 
was  indorsed  by  an  agreement  to  pay  compound  interest  at  fifteen 
per  cent,  per  annum  on  a  sum  named  as  the  amount  then  due.  This 
sum  was  arrived  at  by  compounding  the  interest  quarterly,  with- 
out the  knowledge  of  plaintiff,  according  to  an  alleged  oral  agree- 
ment, which  plaintiff  denied.  In  an  accounting  the  judgment  was 
for  the  amount  of  the  note,  with  interest  at  two  per  cent,  per  month 
to  the  date  of  the  indorsement,  and  from  that  time  to  the  date  of 
the  decree  at  fifteen  per  cent,  per  annum.  Held  no  error,  since  the 
alleged  agreement  before  the  date  of  the  indorsement  for  com- 
pounding the  interest  quarterly  was  without  effect,  under  General 
iStaiutes  of  Colorado,  section  1708,  providing  that  a  higher  rate  of 
interest  than  ten  per  cent,  may  be  lawful  and  enforced,  if  stipu- 
lated for  in  writing.     Beckwith  v,  Beckwith^  568. 

INTERVENOR: 

Under  the  code,  chapter  1,  section  22,  providing  that  any  person 
having  an  interest  in  the  matter  in  litigation  may  intervene  by  pe- 
tition filed  in  the  action,  setting  forth  the  grounds  thereof,  the  peti- 
tion of  an  inter  venor  in  an  action  for  rent  due  upon  a  lease  contract. 
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in  which  he  had  no  interest,  setting  up  his  ouster  bv  the  plaintiffs, 
and  cJaiming  the  property,  is  properly  dismissed.  Lirnberg  v.  Hig- 
ginhotham,  i5l6. 

IRRIGATION:    See  WATER  RIGHTS. 

JUDGMENTS: 

1.  Where  the  finding  and  judgment,  in  an  action  of  ejectment, 
in  effect,  are  that  plaintiff  had  neither  title  nor  right  of  possession. 
an  irregularity  as  to  the  form  of  the  judgment  is  without  prejudice 
to  the  plaintiff.     Chever  v.  Homer  et  ah,  68. 

2.  A  correct  conclusion  is  not  to  be  overthrown  because  it  is 
reached  by  illogical  reasoning,  or  upon  some  grounds  which  are 
false;  thus  where  there  are  sufficient  facts  reported  by  a  referee, 
as  found  by  him,  to  warrant  a  judgment,  the  judgment  will  not  be 
disturbed  on  review.  Little  Pittaburg  G.  M.  Co,  v.  Little  Chief  C. 
M.  Co.,  223. 

JUDGMENT  BY  CONFESSION: 

1.  Upon  application  for  judgment  by  confession'  against  the 
maker  of  a  judgment  note  it  is  sufficient  to  establish  by  afiidavit 
the  genuineness  of  the  defendant's  signature.  Cross  et  aL  v.  Mof- 
fat, 2X0, 

2.  Where  c^artners  retired  from  a  firm,  leaving  one  member 
sole  owner  of  the  partnership  property,  who  confessed  judgment 
in  favor  of  his  individual  creditors,  making  the  statement  required 
by  statute,  no  fraud  being  shown,  such  individual  creditors  are  en- 
titled to  the  proceeds  of  the  property  received  from  the  firm  in  pref- 
erence to  firm  creditors.     Brown  v.  Miller,  431. 

3.  Under  the  Code,  sections  219-221,  providing  for  confessions  of 
judgments,  and  requiring  a  statement  of  the  facts  out  of  which  the 
debt  arose,  a  confession  naming  certain  transactions  and  loans  out 
of  which  the  debt  arose,  giving  the  names  of  the  parties,  the  dates 
and  amounts,  is  sufficient.     lb. 

JUDGMENT  NOTE: 

1.  Upon  application  for  judgment  by  confession  against  the 
maker  of  a  judgment  note  it  is  sufficient  to  establish  by  affidavit 
the  genuineness  of  the  defendant's  signature.  Cross  et  al.  v.  Mof- 
fat, 210. 

2.  A  warrant  of  attorney  to  confess  judgment  on  a  promissory 
note  is  a  security,  and  when  the  note  is  negotiated  the  transfer  car- 
ries with  it  the  security.     lb. 

JURISDICTION: 

1.  The  statute  requiring  suit  to  be  brought  before  a  justice  of  the 
peace  in  the  township  where  the  defendant  resides,  the  cause  of 
action  accrues  or  is  made  payable,  confera  a  personal  privilege 
for  tiie  convenience  of  the  debtor,  and  may  be  waived,  and  is 
waived  by  appearing  and  going  to  trial  without  objection.  Har- 
denbrook  v.  Harrison,  9. 

2.  Constitution  of  Colorado,  article  6,  sections  2  and  11,  providing 
that  the  district  and  supreme  courts  of  the  state  shall  liave  appel- 
late jurisdiction,  does  not  by  implication  limit  appellate  jurisdic- 
tion to  such  courts;  and  appellate  jurisdiction  may  be  conferred  on 
county  courts  under  Constitution,  article  6,  section  23,  providing 
thaw  no  appeal  shall  lie  to  the  district  court  from  any  judgment 
given  by  the  county  court  upon  an  appeal  from  a  justice  of  the 
peace.    Jeffries  v.  Harrington,  191. 
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3.  By  appeariDg  in  the  county  court,  and,  without  questioning  its 
jurisdiction  on  the  ground  of  non-residence,  entering  on  trial  on 
the  merits,  a  defendant  gives  that  court  complete  jurisdiction  of 
the  action.     Reed  v,  Cates,  527. 

4.  The  appearance  of  a  railway  company  before  a  justice,  in  re- 
sponse to  a  summons  served  on  a  station  agent,  though  limited  to 
the  purpose  of  a  motion  to  quash  the  service  of  the  suniniona, 
when  followed  by  a  full  appearance  and  a  motion  for  a  nonsuit, 
waives  any  objection  to  the  service.  Colorado  Central  R,  Co,  v. 
Caldwell f  645. 

5.  An  appeal  by  defendant  from  the  judgment  of  the  justice  in 
such  action  gives  the  county  court  jurisdiction  of  defendant,  and 
is  a  waiver  of  such  defective  service.     lb. 

See  CRIMINAL  COURTa 

LANDLORD  AND  TENANT: 

1.  In  an  action  of  unlawful  detainer,  plaintiff  having  proved  the 
execution  of  a  lease  and  defendant's  possession  under  it,  defendant 
offered  to  show  that  his  wife  had  erected  buildings  on  the  leased 
premises  and  claimed  ownership.  Held  that,  as  lessee  of  plaintiff, 
defendant  could  not  deny  his  title,  nor  set  up  an  outstanding  title 
in  another,  and  the  evidence  was  properly  rejected.  Ecklea  v. 
Booco,  522. 

2.  Where  defendant  leased  to  plaintiff  a  building  with  defective 
walls,  plaintiff  having  full  opportunity  to  observe  and  ascertain  its 
ruinous  condition,  which  was  apparent  to  the  most  casual  observer, 
in  the  absence  of  an  express  warranty,  or  of  fraud  or  misrespresen- 
tations,  defendant  is  not  liable  for  damages  resulting  to  plaintiff 
from  the  fall  of  the  walls.    Davidson  v,  Fischer,  583. 

LARCENY: 

Where  two  or  more  persons  are  engaged  in  the  execution  of  a 
common  plan  to  commit  a  larceny,  each  may  be  equally  guilty  of 
the  larceny.    Roberts  v.  People,  213. 

LEASE: 

In  an  action  of  unlawful  detainer,  plaintiff  having  proved  the 
execution  of  a  lease  and  defendant's  possession  under  it,  defend- 
ant offered  to  show  that  his  wife  had  erected  buildings  on  the 
leased  premises  and  claimed  ownership.  Held  that,  as  lessee  of 
plaintitf ,  defendant  could  not  deny  his  title,  nor  set  up  an  outstand- 
ing title  in  another,  and  the  evidence  was  properly  rejected. 
Eckles  V.  Booco,  523. 

"LEGACIES  AND  BEQUESTS:" 

General  Statutes  of  Colorado,  1S83,  section  8627,  provides  that 
where,  upon  renunciation  by  the  widow,  '* legacies  and  bequests" 
to  other  persons  named  in  the  will  are  increased  or  diminished, 
the  court  shall,  in  settling  the  estate,  take  from  or  add  to  them  so 
as  to  put  them  upon  the  same  relative  footing  they  have  had  under 
the  will.  Held,  that  '* legacies  and  bequests,"  as  used  in  the  stat- 
ute, embraced  **  devises,*'  and  that  upon  renunciation  by  the  widow, 
under  section  2270,  giving  her  in  such  case  half  of  the  whole  es- 
tate, the  will  was  not  revoked  as  to  a  devise  to  one  not  an  heir  at 
law,  but  that  such  a  devise  abated  one-half.    Logan  v.  Logan,  44 

LEGISLATURE: 

1.  A  statute  of  a  legislature  which  was  regularly  organized  and 
fully  recognized  by  the  executive,  and  which  bad  no  rival  organi- 
zation, is  not  invalid  because  the  members  were  elected  under  an 
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apportionment  act  which  contained  no  proTision  for  the  represen- 
tation of  one  of  the  counties.    Hughes  v,  Felton,  489. 

2.  In  proceedings  under  such  a  statute  the  legality  of  the  legisla- 
ture thus  constituted  cannot  be  inquired  into  under  constitution, 
article  5,  section  10,  providing  that  each  house  shall  judge  of  the 
election  and  qualilication  of  its  members;  nor  under  the  rule  that, 
for  the  purpose  of  determining  the  validity  of  a  legislative  act,  the 
courts  will  not  consider  evidence  outside  the  act  itself,  the  en- 
rolled bill,  and  the  journals,    lb, 

LEX  LOCI: 

1.  Under  the  statutes  of  this  state  a  married  woman  is  no  longer 
9uh  potestaie  viri  as  at  common  law.  She  may  sue  and  be  sued  and 
contract  as  a  feme  sole.  But  it  is  a  familiar  principle  that  the  nat- 
ure, validity,  obligation  and  interpretation  of  contracts  are  to  be 
governed  by  the  lex  loci,     Hochstadter  v.  Hays,  118. 

2.  Plaintiffs  brought  an  action  for  the  price  of  goods  sold  a  tirm,  of 
which  defendant,  a  married  woman,  was  a  member,  in  July,  1880, 
in  Missouri.  As  the  law  then  stood  in  that  state,  a  married  woman's 
contracts  were  valid  only  as  against  her  separate  estate  in  equity. 
Held,  that  this  action,  being  in  the  nature  of  an  action  at  law,  and 
seeking  a  personal  judgment,  cannot  be  maintained,    lb. 

LIENS: 

1.  Where  plaintiffs  performed  work  on  a  mine  after  defendant's 
deed  tliereto,  which  she  claimed  was  in  reality  a  mortgage,  was  re- 
corded, under  a  contract  with  her  husband  and  another,  who  were 
not  her  agents,  and  the  only  evidence  tending  to  connect  her  with 
the  work  was  that  in  a  conversation  with  plaintiffs  she  said  her 
husband  wanted  the  mine  worked  and  he  would  see  that  they  were, 
paid,  plaintiffs  were  not  entitled  to  a  lien  as  against  her,  under 
Greneral  Statutes,  1883,  ^§  2131,  2137,  giving  mechanics  and  miners 
a  lien  for  work  done  on  real  estate  under  a  contract  with  the  owner 
of  the  premises.    Folsom  v.  Cragen  et  al„  205. 

2.  And  defendant's  deed,  if  in  fact  a  mortgage,  being  recorded  be- 
fore the  plaintiffs'  contract  was  made  or  work  commenced  there- 
under, would,  under  General  Statutes,  1883,  section  2149,  take  pi*e- 
cedence  of  the  mechanic's  lien.     lb. 

3.  A  notice  of  a  mechanic's  lien  described  the  premises  upon  which 
the  lien  was  claimed  as  lots  1  and  4,  block  83,  Highland  subdivision. 
The  proper  description  was,  lots  1  and  4,  block  33,  Highlands  in  the 
town  of  Higiilatid.  Defendant  owned  no  other  lots  in  the  county. 
Held,  und(;r  the  mechanic's  lien  law,  which  requires  the  lien  notice 
to  contain  a  description  of  the  premises,  that  the  error  would  not, 
at  least  so  far  as  the  owner  was  concerned,  vitiate  the  lien.  Mar- 
tin V.  Simmons,  411. 

4.  In  such  case,  plaintiff  having  rested  his  case,  and  defendant 
having  moved  for  a  nonsuit,  plaintiff  should  have  been  allow«d  to 
amend  his  complaint  to  make  the  description  of  the  lots  correspond 
with  the  proof.     lb. 

5.  A  livery-stable  keeper,  who  is  also  an  innkeeper,  and  who 
fails  to  show  that  the  owner  of  horses  which  he  has  kept  and  oared 
for  was  his  guest,  cannot  set  up  the  innkeeper's  lien  at  common 
law.     Wall  1.'.  GarrxHon,  515. 

.'  6.  Act  of  C.'lurado,  February  18, 1881,  on  the  subject  of  liens,  jen- 
titled  *'  An  act  to  amend  chapter  59  of  the  General  Laws,  and  to 
repeal  all  laws  inconsistent  therewith,"  being  obnoxious  to  the  con-t 
stitutional  requirement  that  the  subject  of  an  act  shall  be  stated  in 
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the  title,  cannot  be  sustained  as  an  independent  act,  and,  the  act 
which  it  purports  to  amend  having  been  repealed,  it  is  void.  lb. 
7.  The  superior  court  of  Denver  has  jurisdiction  both  over  the 
'  cause  of  action  and  person  of  the  defendant  in  an  action  to  fore- 
close a  mechanic's  hen,  brought  by  a  materiai-man  against  a  non- 
resident of  the  county  who  contracted  for  the  erection  of  certain 
buildings  in  said  city;  the  material  having  been  furnished  with 
the  knowledge  and  cousent  of  defendant,  and  process  served  upon 
him  within  the  territorial  jurisdiction  of  the  court.  Weiner  v. 
Rumble,  607. 

LOCATION  CERTIFICATE:    See  MINING  CLAIMS. 

MANDAMUS :    See  WARRANTS,  4. 

MARRIED  WOMEN: 

1.  Under  the  statutes  of  this  state  a  married  woman  is  no  longer 
sub  potentate  viri  as  at  common  law.  She  may  sue  and  be  sued  and 
contract  as  v^feme  sole.  But  it  is  a  familiar  principle  that  the  nat- 
ure, validity,  obligation  and  interpretation  of  contracts  are  to  be 
governed  by  the  lex  loci.     Hochstadter  v.  Ilays,  118. 

2.  Plaintiffs  brought  an  action  for  the  price  of  goods  sold  a  firm, 
of  which  defendant,  a  married  woman,  was  a  member,  in  July, 
18^0,  in  Missouri.  As  the  law  then  stood  in  that  state,  a  married 
woman^s  contracts  were  valid  only  as  against  her  separate  estate  in 
equity.  Held^  that  this  action  being  in  the  nature  of  an  action  at 
law,  and  seeking  a  personal  judgment,  cannot  be  maintained.    lb. 

3.  Where  there  is  evidence  that  a  married  woman  made  a  gift 
causa  viortin  to  a  person  other  than  her  husband,  evidence  that 
her  illness  was  canned  by  her  husband's  ill-treatment  of  her  is  ad- 
missible as  tending  to  show  a  motive  and  a  reason  for  making  the 
gift,  and  so  preventing  the  property  from  descending  to  her  hus- 
band.    Conner  v.  Root,  183. 

4.  Under  the  statutes  a  married  woman  is  under  no  disability  a? 
to  making  a  gift  causa  mortis  by  reason  of  coverture.     lb. 

5.  In  an  action  between  the  administrator  of  a  deceased  woman 
and  one  claiming  certain  property  as  a  gift  causa  mortis  from  her, 
the  subject  of  the  litigation  being  the  vali<Jity  of  the  gift,  the  hus- 
band and  heir  of  deceased  is  not  a  competent  witness  on  behalf  of 
the  administrator  as  to  matters  occurring  irefore  his  wife's  death, 
under  General  Statutes  1883,  chapter  116,  section  1,  which  provides 
that  no  party  to  an  action,  or  person  directly  inttM-ested  in  the 
event  thereoi,  ahall  testify  therein  of  his  own  motion  when  any 
adverse  party  sues  or  defends  as  the  executor  or  administrator  of 
any  deceased  person.     lb. 

MASTER  AND  SERVANT: 

1.  In  ibe  purchase  of  safe  machinery  and  appliances  the  master 
is  required  to  exercise  ordinary  care  and  diligence,  such  care  and 
diligence  being  proportioned  to  the  dangers  of  tlie  service.  New 
York  <&  C.  M.  S.  <Sb  Co.  v.  Rogers,  6. 

2.  Defendant  sent  a  telegram  to  plaintiff  saying:  **  Will  you  accept 
[employment]  on  two  years'  guaranty  at  j^  1,400?"  Plaintiff  an- 
swered by  telegram  saying  that  he  accepted,  and  would  be  on  hand 
to  commence  work  January  lOth.  Defendant  sent  a  telegram  in 
response  saying:  *•  I  will  accept  you  January  lOth."  Held^  that  the 
contract  of  hiring  for  two  years  was  reduced  to  writing,  and 
signed,  so  as  to  take  it  out  of  the  statute  of  frauds.  Little  r. 
Dougherty,  103. 
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3.  Plaintiff  alleged  that  he  was  wronp^fully  discharged  by  de- 
fendant. This  defendant  denied ;  and  the  parties,  without  objec- 
tion to  the  state  of  the  pleadings,  went  to  trial.  Held  error  for 
the  court  to  exclude  testimony  showing  misconduct  of  plaintiff  in 
his  employment  a  month  prior  to  discharge.    lb. 

4.  In  an  action  by  an  employee  to  recover  damages  against  a 
railroad  company  for  injuries  sustained,  the  presumption  is  that 
the  employer  has  discharged  its  duty  to  the  employee,  and  the  em- 
ployee must  overcome  the  presumption  by  snowing  negligence 
upon  the  part  of  the  company.  Murray  v.  Denver  A  R.  O.  R^y 
Co.,  124. 

MEDICAL  EXAMINERS: 

1.  There  is  nothing  in  the  constitution  of  this  state  which  requires 
that  each  school  of  medicine  named  in  the  statute  should  be  repre- 
sented by  equal  niunbers  on  the  state  board  of  medical  examiners. 
Brovmv.  The  People,  109. 

2.  The  state  board  of  medical  examiners  appointed  under  the  pro- 
visions of  General  Statutes  of  Colorado,  773,  entitled  **  An  act  to 
protect  the  public  health  and  regulate  the  practice  of  medicine  in 
the  state  of  Colorado,"  being  de  facto  the  state  board  of  medical 
examiners,  acting  under  the  provisions  of  the  statute,  its  certificate 
protects  the  holder  from  prosecution  under  the  statute,  notwith- 
standing the  mode  of  appointment  might  be  unconstitutional.    lb. 

MESNE  PROFITS: 

1.  In  an  action  for  mesne  profics  plaintiff  declared  on  the  com- 
mon count  for  money  had  and  received.  Defendants  answered, 
denying  the  allegations  made  in  the  complaint,  and  averring  that 
they  were  informed  that  the  action  was  for  mesne  profits  of  certain 
real  estate,  and  setting  up  a  defense  thereto.  Held,  that  the  defect 
in  plaintiff's  complaint  in  not  setting  out  the  facts  constituting  his 
cause  of  action  was  cured  by  defendants'  answer.  Liinberg  v. 
Higginbotham,  156. 

2.  In  an  action  for  mesne  profits  it  is  error  to  exclude  evidence  to 
show  the  amount  of  rents  received  by  defendants  upon  the  ground 
that  such  rents  include  the  use  of  improvements  erected  by  defend- 
ants,    lb. 

8.  Under  Code,  section  8,  requiring  actions  to  be  brought  in  the 
name  of  the  real  party  in  interest,  an  action  may  be  maintained  by 
a  purchaser  against  trespassers  for  mesne  profits  accruing,  pending 
ejectment  by  his  grantor,  after  his  purchase,  and  before  delivery 
of  seizin.    lb. 

4.  The  recovery  of  nominal  damages  in  an  action  of  ejectment  is 
no  bar  to  an  action  for  mesne  profits,     lb. 

MINING  CLAIMS: 

1.  Any  neglect  to  do  the  annual  assessment  work  required  by  the 
Colorado  statutes  relating  to  mines  is  not  excused  by  the  failure  of 
one  or  more  joint  owners  to  do  such  work  under  a  promise  to  his 
co-owners  to  that  effect;  and  a  valid  relocation,  by  a  stranger,  for 
such  neglect,  is  not  effected  by  such  understanding  between  the 
original  owners.     Doherty  v.  Morris,  12. 

2.  An  *' adverse  claim"  is  not  available  to  an  original  owner 
seeking  to  establish  an  equitable  title  in  and  not  against  a  relocation 
of  an  abandoned  lode.     lb. 

3.  In  an  **  adverse  claim  "  the  fact  that  one  of  the  original  own- 
ers conspired  with  the  person  who  relocated  the  property  as  an 
abandoned  lode  to  make  default  on  the  assessment  work  is  im- 
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material  wlien,  as  a  matter  of  fact,   the  annual  work  was  not 
done.    lb, 

4.  Under  Revised  Statutes  of  United  States,  sections  28S2,  2386, 
defining  the  rights  of  junior  and  senior  locators  of  cross-veins,  where 
a  junior  mining  location  crosses  a  senior  location,  and  the  veins 
therein  are  cross-veins,  the  junior  locator  is  entitled  to  all  the  ore 
found  in  his  vein  within  the  side  lines  of  the  senior  location,  except 
at  the  space  of  intersection  of  the  two  veins ;  and  the  junior  locator 
has  a  right  of  way  for  the  purpose  of  excavating  and  taking  away 
the  mineral  contained  in  the  cross-vein.  Morgenson  v.  Middlesex 
M,  <&  M.  Co.,  116. 

5.  A  notice  of  discovery,  posted  by  the  discoverers  of  a  lode  of 
mineral  at  the  point  of  discovery,  containing  a  specification  of  the 
extent  of  the  claim,  although  no  such  specification  was  required  to 
be  made  by  statute,  will  protect  the  full  extent  of  the  claim  against 
an  overlapping  claim,  during  the  period  allowed  by  statute  for 
sinking  a  discovery  shaft,  even  though  the  boundaries  had  not  been 
marked.     Omar  v.  Soper,  880. 

6.  Where  one  of  two  discoverers  of  a  lode  of  mineral  acquired  the 
interest  of  the  other,  erased  the  name  of  the  latter  from  the  discovery- 
stake,  and  changed  the  date  thereon  from  the  time  of  discovery  to 
the  time  of  acquiring  the  whole  interest,  but  remained  in » actual 

'  possession,  continuing  the  work  of  development,  and  claiming  in 
good  faith  to  be  the  owner,  he  did  not  forfeit  any  rights  acquired 
by  the  prior  discovery.    lb. 

7.  Under  the  Gener^  Statutes,  section  241 1,  providing  for  the  relo- 
cation of  abandoned  lode  claims  by  sinking  a  new  discovery  shaft  or 
deepening  the  old  one,  fixing  new  boundaries  or  adopting  the  old 
ones,  renewing  the  boundary  posts,  erecting  a  new  location  stake, 
and  stating  in  the  certificate  of  location  that  the  whole  or  part  is 
located  as  abandoned  property,  the  surveying,  staking  and  record- 
ing of  a  location  certificate  of  territory  previously  located,  which 
overlapped  the  territory  of  the  abandoned  claim,  does  not  consti- 
tute a  relocation  of  that  claim.    lb. 

8.  The  failure  to  record  a  location  certificate  within  three  months 
from  the  date  of  discovery  of  a  lode  of  mineral,  as  provided  by  stat- 
ute, does  not  inure  to  the  benefit  of  the  owners  of  an  overlapping 
claim  originating  from  a  junior  discovery,  who  made  no  attempt 
to  relocate  the  claim.    lb. 

9.  Revised  Statutes  of  United  States,  section  2336,  providing  that 
when  two  veins  of  mineral  cross  each  other,  or,  approaching  from 
difierent  directions,  unite  in  one,  the  prior  location  shall  take  the 
mineral  at  the  intersection,  or  in  the  vein  after  uniting,  does  not 
apply  to  single  veins.    lb. 

10.  Evidence  that  the  discoverer  of  a  lode  of  mineral  had  worked 
almost  continuously  on  the  lode  from  the  time  of  discovery  to  the 
beginning  of  an  action  contesting  his  claim,  corroborated  by  the 
witnesses  and  by  the  amount  of  work  performed,  is  sufiicient  to 
establish  his  good  faith  in  making  a  claim  to  the  lode.     Jb. 

11 .  Where  defendants  were  in  actual  possession  of  a  mining  claim, 
and  engaged  in  developing  it,  claiming  to  be  the  owners,  plaintiffs 
cannot  initiate  a  title  thereto  by  a  survey  and  the  recording  of  a 
location  certificate.    lb. 

12.  Where  the  claims  of  title  to  a  mining  claim  set  up  by  plaintiffs 
appear  by  the  record  to  be  void  in  their  inception,  plaintiffs  have  no 
standing  in  court  to  question  the  validity  of  defendants'  title.    76, 

18.  In  an  action  to  determine  an  adverse  claim  filed  against  an 
application  for  a  patent  to  a  mining  location,  tlie  issue  is  whether 
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eitber  party  is  entitled  to  a  patent,  and  an  instruction  that  it  is  for 
the  jury  to  detorniine  who  had  possession,  and  who  had  the  right  to 
possession,  at  the  time  of  the  commencement  of  the  action,  is  error, 
and  a  verdict  rendered  thereunder  that  '*the  jury  find  the  issues 
for  the  plaintifiF,  that  he  was  in  possession  *  *  *  at  the  time  of 
the  commencement  of  this  action,  and  is  now  entitled  to  posses- 
sion thereof,"  is  bad.     Manning  v.  Strehlow,  451. 

14.  In  an  action  to  determine  an  adverse  claim  to  the  ''Mountain 
Boy  Lode,"  the  objection  that  plaintiff  had  parted  with  his  interest 
in  the  same  is  not  sustained  by  proof  of  a  deed  by  him  of  the  "First 
National  Lode,"  by  which  name  the  Mountain  Boy  lode  was  called 
many  years  before,  the  evidence  as  to  whether  the  identical  terri- 
tory was  known  by  both  names  being  conflicting,  and  the  grantee 
testifying  that  she  knew  both  claims,  and  that  her  deed  did  not 
cover  any  part  of  the  Mountain  Boy  lode.    lb, 

15.  In  an  action  to  determine  the  right  to  a  patent  to  a  mining 
claim,  where  plaintiff  claims  under  an  original  location  and  defend- 
ant under  a  relocation,  defendant's  allegation  that  plaintiff's  claim 
was  abandoned  by  allowing  his  interest  to  be  sold  under  execution, 
from  which  sale  he  had  not  redeemed,  is  properly  stricken  out,  and 
evidence  thereof  properly  excluded,  in  the  absence  of  any  allegation 
that  the  sheriff  executed  a  deed  to  the  purchaser.    lb. 

MUNICIPAL  CORPORATION: 

1.  Under  the  statute  a  municipal  corporation  is  liable  to  gar- 
nishment upon  a  judgment  obtamed  in  a  district  court.  City  of 
Deliver  r.  Broxon,  a37. 

2.  The  care  required  of  a  municipal  corporation  undertaking  to 
supply  to  residents  water  for  irrigation,  and  using  its  street  gutters 
for  that  purpose,  is  such  as  a  man  of  average  prudence  and  intel- 
ligence would  employ,  under  like  circumstances,  to  protect  his 
own  property.     City  of  Boulder  v.  Fowler,  896. 

3.  Under  tne  General  Statutes,  section  8324,  providing  that,  on  the 
passage  or  adoption  of  an  order  or  resolution  of  a  municipal  cor- 
poration, the  yeas  and  nays  shall  be  called  and  recorded,  and  that 
a  majority  of  all  the  members  elected  to  the  council  must  con- 
cur therein,  an  order  accepting  a  bid  for  street  work,  the  record 
not  showing  the  concurrence  of  such  majority,  nor  the  call  of  the 
yeas  and  nays,  is  invalid,  and  a  contract  for  such  w*ork  based 
thereon  not  binding  on  the  city.    Sullivan  v.  City  of  Leadville,  488. 

4.  The  law  is  well  settled  timt  a  party  dealing  with  a  municipal 
corporation  is  bound  to  see  to  it  that  ail  mandatory  provisions  of 
the  law  are  complied  with,  and  if  he  neglects  such  precautions  he 
becomes  a  mere  volunteer  and  must  suffer  the  consequences,    lb. 

MURDER: 

1.  Ou  an  indictment  for  murder,  a  verdict  finding  **  defendant 
guilty  in  manner  and  form  as  charged  in  the  indictment,'*  but 
failing  to  find  whether  defendant  is  guilty  in  the  first  or  second 
decree,  as  required  by  Laws  of  1883,  p.  150,  is  insufficient.  Kearney 
V.  People,  258. 

2.  On  a  trial  for  murder  it  is  error  to  charge  that  '*  if  you  believe 
from  the  evidence  that  defendant  fired  the  shot  that  caused  the 
death  of  the  deceased,  and  that  at  the  time  of  the  controversy  de- 
fendant was  in  such  a  mental  condition  as  to  distinguish  the  differ- 
ence between  right  and  wrong,  then  he  was  responsible  for  his  act, 
and  you  must  convict ; "  such  charge,  standing  alone,  not  stating  a 
correct  legal  proposition.     lb. 


646  Ind£X. 

NEGLIGENCE: 

1.  In  an  action  against  a  railroad  company  for  the  loss  of  goods 
shipped  over  its  road  plaintiff  alleged  the  undertaking  on  the  part 
of  defendant  to  carry  the  goods  safely,  the  negligence  on  the  part  of 
the  company,  and  the  conp.equent  loss  of  the  goods.  Defendant  made 
a  specific  denial  of  each  allegation  of  the  complaint.  Held,  that 
evidence  that  the  road  was  not  in  the  control  of  the  defendant,  but 
was  in  the  hands  of  a  receiver,  was  admissible.  Karisaa  Pac  Ry 
Co.  V.  Searle,  1. 

2.  In  the  purchase  of  safe  machinery  and  appliances  the  master 
is  required  to  exercise  ordinary  care  and  diligence,  such  care  and 
diligence  being  proportioned  to  the  dangers  of  the  service.  New 
York  <&  C.  M,  S.  <fc  Co.  v.  Rogers,  6. 

3.  Plaintiff,  a  carpenter  in  defendant's  employ,  was  sent  by  it  to 
remove  one  of  its  electric  lamps  and  connect  the  wires  with  the  cir- 
cuit. The  evidence  showed  that  the  usual  time  for  turning  on  the 
electric  current  was  4:30  P.  M.  on  cloudy  days,  and  4:45  P.  M.  on  clear 
days.  Plaintiff  testified  that  when  he  reached  the  lamp  and  began 
work  it  was  barely  4:15  p.  M.,  and  that  the  day  was  clear;  that  he 
knew  nothing  about  electric  wires,  the  work  assigned  him  being 
outside  the  scope  of  his  employment;  that,  while  handling  the 
wires,  the  current  was  turned  on  and  he  received  a  shock,  produc- 
ing the  injuries  sued  for.  Heid,  that  a  nonsuit  was  pi*operly  re- 
fused; the  questions  of  negligence  and  contributory  negligence 
being  for  the  jury.     Colorado  Electric  Co.  v.  Lubbers,  505. 

4.  The  court  charged  that  plaintiff  had  a  right  to  believe  that  the 
electric  current  would  not  be  turned  on  the  wires  earlier  than 
usual ;  and  if  they  believed  that,  on  that  day,  the  electric  current 
was  turned  on  earlier  than  usual,  and  plaintiff  was  injured  in  con- 
sequence, the  company  was  guilty  of  negligence.  Held  no  error. 
lb. 

5.  Plaintiff  was  allowed  to  prove  that,  subsequent  to  the  accident, 
defendant  posted  notices  at  its  works  warning  all  employees  at  work 
on  its  lines  and  circuits  to  quit  such  work  at  4  o'clock,  and  not  to 
continue  the  same  without  notifying  the  officers  at  the  works. 
Held,  that  the  admission  of  this  evidence  was  erroneous,     lb, 

6.  Plaintiff's  cow  was  struck  at  a  crossing  in  a  city  by  an  engine 
running  at  from  ten  to  twelve  miles  an  hour,  which  was  much  faster 
than  allowed  by  the  city  ordinance.  The  view  of  the  crossing  was 
unobstructed  for  two  hundred  and  fifty  feet.  The  speed  of  the 
train  was  not  slackened,  nor  the  bell  or  whistle  sounded.  Either 
the  engineer  or  fireman,  and  perhaps  both,  were  looking  out  of  the 
window  at  a  public  gatliering,  at  the  time.  Held  negligence  at 
common  law.     Colorado  Central  R.  Co.  v.  Caldwell,  545. 

NEGOTIABLE  INSTRUMENTS: 

Under  the  General  Statutes,  chapter  0,  sections  3-5,  providing 
that  instruments  of  writing  whereby  one  person  acknowledges  any 
sum  to  be  due  to  any  otiier  shall  be  taken  to  be  due  and  payable  to 
whom  such  writing  is  made,  making  it  assignable  by  indorsement 
as  bills  of  exchange  are,  and  authorizing  the  assignee  to  sue  iu  his 
own  name,  a  city  warrant  directing  the  city  treasurer  to  pay  to  the 
order  of  the  payee  a  certain  sum,  reciting  that  it  is  issued  by  order 
of  the  city  council,  and  signed  by  the  mayor  and  city  clerk,  is  a 
negotiable  instrument,  and  an  allegation  of  consideration  in  an  ac- 
tiqu  thereon  is  not  necessary.     Travelers^  Ins.  Co,  v.  Denver,  434. 

NEW  TRIAL: 

Under  the  Code,  section  193,  which  provides  that  a  new  trial  may 
be  granted  ''for  error  in  law  oocurring  at  the  trial,  and  excepted 
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to  by  the  party  making  the  application/'  and  section  414,  which 
provides  tiiat  "exceptions  taken  to  opinions  or  decisions  of  the  dis- 
trict and  county  courts  overruling  *  *  *  motions  for  new- 
trials  *  *  *  shall  bo  allowed,  and  the  party  excepting  may  as- 
sign for  error  any  opinion  so  excepted  to,"  error  can  be  assigned  on 
appeal  upon  an  exception  to  the  overruling  of  a  motion  for  a  new 
trial,  based  upon  an  alleged  error  of  the  court  below  in  giving  an 
instruction  to  which  an  exception  had  been  duly  taken.  Oreeley, 
8.L,<SkP,  K^Co,  V.  Yeager,  345. 

NONSUIT: 

1.  If  there  were  defects  of  proofs  upon  the  part  of  the  plaintiff, 
and  the  evidence  offered  by  the  defendant  after  his  motion  for 
nonsuit  was  overruled  supplied  such  defects,  then  error  cannot  be 
assigned  on  the  action  of  the  court  denying  the  motion  for  nonsuit. 
Hochstadter  v.  Hays,  118. 

2.  It  is  a  statutory  ground  of  nonsuit  under  the  code  where  a 
plaintiff  fails  to  prove  a  sufficient  case  for  the  jury.  Murray  v. 
Denver  dt  R.  O.  My  Co.,  124. 

3.  Plaintiff,  a  carpenter  in  defendant*8  employ,  was  sent  by  it  to 
remove  one  of  its  electric  lamps  and  connect  the  wires  with  the 
circuit.  The  evidence  showed  that  the  usual  time  for  turning  on 
the  electric  current  was  4:30  P.  M.  on  cloudy  days,  and  4:4o  P.  M.  on 
clear  days.  Plaintiff  testified  that  when  he  reached  the  lamp  and 
began  work  it  was  Liarely  4:15  P.  BC.,  and  that  the  day  was  clear; 
that  he  knew  nothing  about  electric  wires,  the  work  assigned  him 
being  outside  the  scope  of  his  employment;  that,  while  handling 
the  wires,  the  current  was  turned  on  and  he  received  a  shock,  pro- 
ducing the  injuries  sued  for.  Held,  that  a  nonsuit  was  properly 
refused;  the  questions  of  negligence  and  contributory  negligence 
being  for  the  jury.     Colorado  Electric  Co,  v.  Lubbers,  505. 

NOTICE: 

A  director  of  a  land  company,  who  was  also  probate  judge,  at  the 
grantor's  request  drew  a  deed,  in  the  .presence  of  the  president  and 
executive  board  of  said  company,  conveying  to  a  third  person  cer- 
tain lots,  and  took  the  acknowledgment  of  the  same.  Afterwards, 
and  before  such  deed  was  recorded,  the  company  purchased  the 
same  lots  from  the  same  grantor.  Held,  that  the  company  had  no 
such  knowledge  of  the  identity  of  the  lots  purchased  by  it  with 
those  formerly  conveyed  as  would  charge  it  with  notice  of  such 
former  conveyance.     Armstrong  v.  Abbott,  220. 

OFFICE: 

Constitution  of  Colorado,  article  7.  section  6,  provides:  **  No 
person  except  a  qualitied  elector  sliall  be  elected  or  appointed  to 
any  civil  or  military  office  in  this  state."  Held,  that  the  word 
"office,*' as  used  therein,  does  not  include  deputy  clerkships  of 
county  courts,  and  women  may  hold  such  deputy  clerkships.  Jef- 
fries V,  Harrington,  191. 

OFFICER: 

Under  the  constitution  the  official  acts  of  a  county  commis- 
sioner whose  term  of  office  has  expired,  but  whose  successor  has  not 
qualified,  are  valid.     People  ex  rel.  v.  Reid,  138. 

ONUS  PROBANDI: 

The  burdeu  of  proof  of  a  fact  is  upon  him  who  affirms  it:  Little 
P.  C.  M.  Co.  V.  Little  C.  C.  M.  Co,,  223. 
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ordinances: 

1.  Courts  cannot,  at  the  suit  of  a  private  party,  no  fraud  being  im- 
puted to  the  municipal  authorities,  in  a  collateral  proceeding  ig- 
nore or  modify  the  language  used  in  an  ordinance  on  the  ground  of 
deception  connected  with  its  original  adoption.  Denver  6t  8.  F. 
R,  Co,  V.  Domke,  %^1, 

2.  Under  the  General  Statutes,  section  8334,  providing  that,  on 
the  passage  or  adoption  of  an  order  or  resolution  of  a  municipal 
corporation,  the  yeas  and  nays  shall  be  called  and  recorded,  and 
that  a  majority  of  all  the  members  elected  uf  the  council  must 
concur  therein,  an  order  accepting  a  bid  for  street  work,  the  rec- 
ord not  showing  the  concurrence  of  such  majority,  nor  the  call  of 
the  yeas  and  nays,  is  invalid,  and  a  contract  for  such  work  based 
thereon  not  binding  on  the  city.  Sullivan  v.  City  of  LeadviUe, 
483. 

3.  The  law  is  well  settled  that  a  party  dealing  with  a  municipal 
corporation  is  bound  to  see  to  it  that  all  mandatory  provisions  of 
the  law  are  complied  with,  and  if  he  neo^lects  such  precautions  he 
becomes  a  mere  volunteer  and  must  suffer  the  consequences.     lb, 

4.  A  prosecution  for  violating  a  city  ordinance  by  engaging  in  the 
business  of  a  ticket  broker  without  a  license,  brought  in  the  name 
of  the  city,  is  not  a  criminal  case,  within  the  meaning  of  constitu- 
tion, article  6,  section  24,  giving  the  general  assembly  power  to 
create  a  criminal  court  in  each  county  having  a  population  of  fifteen 
thousand,  '*  which  court  may  have  concurrent  jurisdiction  with  the 
district  courts  in  all  criminal  cases  noc  capital."  Oarland  v.  City 
of  Denver^  634. 

5.  The  supreme  court  cannot  take  judicial  notice  of  a  city  ordi- 
nance,   lb. 

PARTNERSHIP: 

1 .  A  partner  who  admits  that  he  made  a  contract  for  cutting  part- 
nership hay,  agreeing  to  pay  for  it  himself  and  charge  it  to  the  firm, 
and  that,  when  the  hay  was  cut,  he  was  paying  men  employed  on 
the  ranch  out  of  his  own  funds,  the  pannersliip  having  been  in 
process  of  dissolution  when  the  contract  was  made,  may  be  sued 
alone  for  the  services,  though  plaintiff  knew  of  the  partnership. 
Cowks  V,  Robinson,  5«7. 

2.  The  action  being  for  services  in  cutting  the  hay,  evidence  of  a 
transaction  in  which  defendant  sold  a  portion  of  the  hay  to  plaintiff, 
and  plaintiff  resold  the  hay  to  defendant,  and  which  is  afterwards 
regarded  by  them  as  canceled,  is  improperly  admitted ;  but,  a  judg- 
ment having  been  given  for  plaintiff  for  the  services,  without  any 
charge  for  the  hay  resold,  its  admission  is  not  reversible  error.  lb, 

PARTY  TO  ACTION:    See  PARTNERHIP. 

PAYMENT: 

WJiere  a  deed  was  deposited  with  a  bank  as  an  escrow,  to  be  de- 
livered upon  payment  of  the  balance  of  the  purchase  money,  and 
payment  was  made  in  accordance  with  the  escrow  conditions,  liML, 
in  this  case,  that  the  payment  was  an  absolute  and  irrevocable  pay- 
ment under  the  contract  between  the  parties.  Atkinson  v.  Tcibar^ 
277. 

PENAL  STATUTE: 

General  Statutes,  chapter  93,  section  15,  provided  that  a  railroad 
company  should  file  witti  the  county  clerk  nutice  of  a  station  at 
which  a  book  should  be  kept  for  entenng  a  description  of  animals 
killed,  under  a  penalty  of  double  damages  for  any  stock  killed.  Act 
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of  Marcli  31, 1885  (Sess.  Lawe,  838),  amended  the  statute,  omittiDg 
the  section  requiring  notice.  Held,  that  the  omitted  section  was  re- 
pealed, and  that,  the  statate  being  penal,  a  judgment  for  double 
daninges  for  failure  to  file  such  notice,  in  a  case  pendmg  on  appeal 
at  tlie  time  of  the  repeal,  must  be  reversed,  and  the  suit  dismissed. 
Denver  &  R  O.  Ry  Co,  v.  Crawford,  598. 

PHYSICIANS: 

1.  The  fact  that  the  coroner,  in  drawing  a  certificate  of  $100  for 
the  attendance  of  two  physicians  employed  by  him  to  conduct  an 
inqui'St.  based  his  allowance  upon  an  estimate  of  $50  to  each,  is  not 
conclusive  against  a  joint  employment,  and  proceedings  against  the 
county  may  be  maintained  on  such  certificate  by  the  physicians 
joiritly.     Com'ra  Pueblo  Co.  v.  Marshall  et  aL,  84. 

2.  The  coroner  is  a  public  officer,  charged  with  the  duty  of  hold- 
ing inquests,  and  is  clothed  with  general  powers  for  that  purpose, 
among  which  is  the  power  to  summon  physicians  to  make  scien- 
tific examination  of  the  body,  when  the  jury  shall  deem  such  ex- 
amination requisite.    Jb, 

8.  It  is  not  required  of  the  person  summoned  by  the  coroner  to 
make  a  post-mortern  examination  to  see  if  the  jury  deem  it  requi- 
site.  He  has  a  right  to  rely  upon  the  official  act  of  the  coroner.    76. 

4.  The  state  board  of  medical  examiners  appointed  under  the 
provisions  of  General  Statutes  of  Colorado,  77a,  entitled  **  An  act 
to  protect  the  public  health  and  regulate  the  practice  of  medicine 
in  the  state  of  Colorado,"  being  de  facto  the  state  board  of  medical 
examiners,  acting  under  the  provisions  of  the  statute,  its  cei*tificate 
protects  the  holder  from  prosecution  under  the  statute,  notwith- 
standing the  mode  of  appointment  might  be  unconstitutional. 
Broom  v.  People^  109. 

PLACE  OF  TRIAL:    See  VENUE. 

PLEADING: 

1.  A  demurrer  being  waived  and  no  answer  to  the  complaint  be- 
ing interposed,  every  material  allegation  in  the  complaint  must, 
for  the  purposes  of  the  action,  be  taken  as  true.  Danielson  v, 
Gude,  87. 

2.  A  complaint  in  the  nature  of  a  creditor's  bill,  showing  on 
its  face  that  part  of  the  indebtedness  upon  which  the  complaint  is 
based  has  not  been  reduced  to  judgment,  is  fatally  defective. 
Hood  V.  Saunders,  106. 

3.  In  an  action  for  mesne  profits  plaintiff  declared  on  the  com- 
mon count  for  money  had  and  received.  Defendants  answered, 
denying  the  allegations  made  in  the  complaint,  and  averring  that 
they  were  informed  that  the  action  was  for  mesne  profits  of  certain 
real  estate,  and  setting  up  a  defense  thereto.  Held,  that  the  defect 
in  plaintiff's  complaint  in  not  setting  out  the  facis  constituting  his 
cause  of  action  was  cured  by  defendants'  answer.  Limberg  v. 
Higginbotham,  156. 

4.  A  complaint  alleged  that  plaintiff  and  defendant  together  ex- 
ecuted a  certain  note;  that  subsequently,  for  a  valuable  considera- 
tion, defendant  agreed  to  pay  the  whole  of  said  note ;  that  defendant 
failed  to  pay,  and  plaintiff  was  forced  and  compelled  to  pay  said  note. 
The  answer  denied  that  defendant  agreed  to  pay  said  note  to  plaint- 
iff;  that  plaintiff  was  forced  or  compelled  to  pay  the  same;  or  that 
the  same  was  paid  by  plaintiff  for  the  use  and  at  the  request  of  de- 
fendant. Held,  that  such  answer  raibed  no  issue.  Buell  v.  Burlin- 
garue,  164. 
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5.  Where  an  action  is  brought  by  two  persons  as  partners,  and 
it  is  shown  that  they  are  not  partners,  and  that  one  of  thein  alone 
is  tlie  real  party  in  interest,  the  court  may,  under  Code  of  Civil 
Procedure,  sections  78,  81,  relating  to  amendment  of  pleadings, 
deny  a  nonsuit,  and  allow  the  complaint  to  l^  amended  bv  strik- 
ing out  the  name  of  the  other  party.     HamUl  v.  Ashley,  183. 

6.  Plaintiff  soM  to  K.  an  interest  in  certain  mines.  As  part  of  the 
purchase  price  K.  assumed  and  agreed  to  pay  certain  incumbrances 
against  the  property,  and  agreed  that,  after  reimbursing  himself 
for  such  payment  from  the  proceeds  of  the  property,  he  would  pay 

•  plaintiff  $2'>,000  as  fast  as  the  same  could  be  realized  from  the 
property.  K.  took  possession  of  the  property,  and  fifteen  days  later 
sold  it  to  H.,  without  the  knowledge  or  consent  pf  plaintiff.  In  an 
action  by  plaintiff  against  K.  and  H.  to  recover  the  $'25,OO0«  held, 
that  a  complaint  which  failed  to  allege  that  the  sale  by  K.  to  H. 
was  fraudulent  or  unreasonable,  or  that  K.  realized,  or  could  have 
realized,  eitlier  by  a  sale  of  the  premises  or  by  working  them,  a 
surplus  above  the  incumbrances  assumed  by  him,  did  not  state  a 
cause  of  action.     Alden  v.  Karrickj  104. 

7.  It  is  good  pleading  to  deny  wholly  the  wrong  with  w'hich  one  is 
charged,  putting  the  party  alleging  it  to  the  proof,  relying  upon  his 
inability  to  make  any  proof,  or  proof  of  the  whole  wrong;  but  the 
fact  that  the  party  complaining  does  succeed  in  proving  a  part  only 
or  all  the  wrongs  alleged  is  no  evidence  that  his  opponent  is  sur- 
prised in  either  fact  or  law.  Little  P,  C,  M.  Co,  v.  Little  C,  C.  M. 
Co.,  223. 

8.  Where  a  defendant  neglects  to  have  a  general  statement  in  a 
complaint  made  more  specific,  this  court  cannot  on  appeal  say  that 
such  statement  is  insufficient  to  permit  the  giving  of  evidence  in 
suppoVt  of  it,  and  if  evidence  is  received  without  objection,  show- 
ing acts  which  tended  to  prove  the  statement,  it  cannot  be  said  the 
proof  does  not  correspond  to  the  allegation.     Sylvis  v,  Sylvia,  319. 

9.  A  construction  will  not  be  put  upon  a  pleading  that  will  ren- 
der it  meaningless  if  a  construction  can  be  given  which  makes  the 
allegation  consistent  with  the  object  sought  by  the  pleading,  and 
also  harmonizes  with  other  allegations  in  the  pleading.     lb. 

10.  The  general  denial  puts  in  issue  all  the  material  averments  of 
the  complaint,  and  permits  the  defendant  to  prove  any  and  all 
facts  which  tend  to  negative  those  averments,  or  some  one  or 
more  of  them.     lb. 

11.  New  matter  must,  in  effect,  confess  and  avoid.  A  statement 
of  facts  by  way  of  defense  being  merely  inconsistent  wiih  those 
stated  by  the  plaintiff,  is,  in  effect,  a  denial.  A  replication  is  neces- 
sary only  when  new  matter  is  set  up  by  way  of  defense,     lb. 

12.  In  an  action  against  a  corporation,  a  complaint  stating  the 
full  amount  of  capital  stock,  and  the  amount  subscribed  by  four 
stockholders,  joined  as  defendants,  does  not  imply  that  all  the 
stockholders  were  joined,  or  that  the  stock  subscribed  by  them  was 
the  total  amount  subiscribed ;  and  the  fact  that  all  the  capital  stoek 
was  not  subscribed,  not  appearing  in  the  complaint,  cannot  be 
reached  on  demurrer,  but  must  be  pleaded  in  defense.  Tabor  v. 
Go8s  <&  P.  M.  Co,,  419. 

13.  In  an  action  on  a  policy  of  insurance,  the  omission  to  allege 
in  the  complaint  an  insurable  interest  in  plaintiff  at  the  time  of  in- 
surance is  not  ground  for  demurrer,  but  such  issue  must  be  raised 
in  the  answer ;  ilie  policy  itself  being  prima  facie  proof  of  such 
interest,     lb, 

14.  A  complaint  in  an  action  against  an  insurance  company  alleg- 
ing that  defendant  insured  certain  property  of  plaintiff,  the  total 
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destructioif  of  the  property  by  fire,  the  loss  incurred,  that  proof  of 
loss  was  received  by  the  company  without  objection,  that  the  fire 
did  not  happen  from  any  cause  mentioned  in  the  policy  as  relieving 
the  company  from  liability,  and  that  it  occurred  without  fault  of 
the  insured,  is  not  demurrable  on  the  ^ound  of  a  failure  to  allege 
performance  of  the  conditions  of  the  policy  by  the  insured.     lb. 

15.  By  filing  an  answer  and  going  to  trial  on  the  merits,  after  the 
overraling  of  a  demurrer  to  the  complaint,  defendant  waives  the 
objections  of  defect  of  parties  defendant  and  that  the  complaint  is 
ambiguous,  unintelligible  and  uncertain.     Barth  v.  Deuel,  494. 

16.  Plaintiff,  in  an  action  to  recover  for  labor  and  services,  pleaded 
the  common  count.  The  answer  denied  that  defendant  '^owes  the 
plaintiff  the  sum  of  ^394.50  [the  amount  sued  for],  or  any  sum 
whatsoever,  on  account  orotlierwise."  fiieZci,  that  this  was  merely 
a  denial  of  a  legal  conclusion,  insufficient  under  the  code  practice, 
and  that  plaintiff  was  entitled  to  judgment.     Gale  v.  James,  540. 

17.  To  a  complain  t  alleging  that  defendant  was  indebted  to  plaint- 
iff in  the  sum  of  $294.50  for  labor  and  services,  defendant,  without 
making  any  sufficient  denial  of  the  allegations  of  the  complaint,  an- 
swered that  he,  together  with  others,  was  jointly  intereafed  in  work- 
ing a  mine,  and  that  they  jointly,  and  not  otherwise,  employed 
plaintiff  therein,  ''and  that  there  is  now  due  said  plaintiff  for  said 
work  and  labor,  from  this  defendant  and  his  said  joint  owners," 
a  balance  of  $219.o0.  Held,  that  the  answer  was  merely  an  at- 
tempted plea  in  abatement ;  that  there  was  nothing  to  indicate  that 
the  work  and  labor  therein  mentioned  was  the  same  as  alleged  in 
tlie  complaint;  and  that  there  was  no  error  of  which  defendant 
could  complain  in  rendering  judgment  for  plaintiff  on  the  pleadings 
for  $219.50.     lb, 

18.  The  right  to  complain  of  the  court's  ruling  in  striking  an 
answer  from  the  files  is  waived  by  filing  an  amended  answer.     lb. 

19.  In  detei  mining  the  sufficiency  uf  an  answer,  the  fact  that  a 
replication  was  filed  cuts  no  figure,  where  the  replication  was,  by 
leave  of  court,  withdrawn  before  motion  for  judgment.     lb. 

20.  Under  Code  Civil  Procedure,  section  76.  providing  that  "the 
court  may,  ♦  *  *  after  notice  to  the  adverse  party,  allow  upon  such 
terms  as  may  be  just  an  amendment  to  an}'  pleading,  *  *  * 
and  may,  upon  such  terms  as  may  be  just,  and  upon  payment  of 
the  costs,  relieve  a  party,  or  his  legal  representative,  frona  a  judg- 
ment, *  *  *  and  the  court  or  judge  at  chambei*s  in  vacation 
may  grant  the  relief,  upon  application  made,  within  a  reasonable 
time;"  and  sections  89?,  89b,  defining  an  application  tor  an  order 
as  a  motion,  and  requiring  written  notices  of  motions  to  be  made 
in  all  cases  except  those  made  during  the  progress  of  the  trial,  an 
order  reinstating  a  cause  made  and  entered  by  a  judge  in  vacation 
without  notice  to  the  adverse  party  is  unwarranted.  Hughes  v. 
McCoy,  591. 

POST-MORTEM  EXAMINATION: 

1.  The  fact  that  the  coroner,  in  drawing  a  certificate  of  $100  for 
the  attendance  of  two  physicians  employed  by  him  to  conduct  an  in- 
quest, based  his  allowance  upon  an  estimate  of  $r)0  to  each,  is  not 
conclusive  against  a  joint  employment,  and  proceedings  against  the 
county  may  be  maintained  on  such  certificate  by  the  physicians 
jointly.     ConVrs  Pueblo  Co.  v.  Marshall  et  al.,  84. 

2.  The  coroner  is  a  public  officer,  charge  1  with  the  duty  of 
holding  inquests,  and  is  clothed  with  general  powers  for  that  pur- 
pose, among  which  is  the  power  to  summon  physicians  to  make 


652  '  Index. 

POST-MORTEM  EXAMINATION —Continued. 

scientific  examination  of  the  body,  when  the  jury  shall  deem  such 
examination  requisite.     lb. 

8.  It  is  not  required  of  the  person  summoned  by  the  coroner  to 
make  a  post  mortem  examination  to  see  if  the  jury  deem  it  reouisite. 
He  has  a  right  to  rely  upon  the  official  act  of  the  coroner.     lb. 

POWERS:    See  TRUST  DEED. 

POWER  OF  ATTORNEY: 

1.  A  warrant  of  attorney  to  confess  judgment  on  a  promissory 
note  is  a  security,  and  wiien  the  note  is  ne|]:otiated  the  transfer 
carries  with  it  the  security.     Cross  et  al.  v.  Moffat,  210. 

2.  It  appears  by  the  pleadings  in  this  case  that  tiie  bar  of  the  stat- 
ute of  limitations  did  nut  apply;  the  statute  gives  a  personal  priv- 
ilege, to  be  relied  on  or  not  as  tlie  debtor  chouses;  this  court  cannot 
presume  that  a  warrant  of  attorney  is  void  after  the  lapse  of  six 
years.     lb, 

PRACTICE: 

1.  Upon  appeal  to  the  district  court  from  the  county  court,  the 
appellant  having  answered  and  gone  to  trial  without  calling  the  at- 
tention of  the  district  court  to  his  motion  maile  in  the  county  court 
to  set  aside  a  default  for  want  of  service  of  summons,  must  beheld 
to  have  waived  his  motion.     Cooper  v,  McKeen,  41. 

2.  Permission  given  to  plaintiff  ta  amend  his  complaint  by  allef^- 
ing  a  date  when  the  claim  sued  upon  became  due,  Md  to  be  a  mat- 
ter witliin  the  discretion  of  the  court  and  in  harmony  with  the 
spirit  of  the  code.     15. 

3.  In  an  action  for  damages  to  abutting  property  by  reason  of 
the  construction,  operation  and  maintenance  of  a  railway  through 
the  street,  plaintiff's  husband  testified  as  to  the  value  of  the  prop- 
erty, and  that  after  the  construction  of  the  railway  it  would  not 
sell  at  all,  and  that  the  rental  value  had  decreased.  Held,  that  a 
question  on  cross-examination  as  to  what  he  paid  for  the  premises 
in  lb74  was  irrelevant,  and  plaintiff^s  objecticm  thereto  was  prop- 
erly sustained.     Denvei'  &  R,  O.  Ry  Co.  v.  Schviitt.  56. 

4.  Where  the  record  shows  that  an  objection  to  a  question  put  to 
a  witness  on  cross-examination  was  afterwards  withdrawn,  the  wit- 
ness permitted  to  fully  answer  the  question,  and  the  trial  court 
made  no  ruling  thereun,  there  is  no  error.     lb. 

5.  An  aftiduvit  for  a  continuance  which  states  that  afliant*s  wife, 
a  witness  in  the  case,  is  expected  to  be  confined  in  a  few  days :  that, 
when  the  case  was  called  two  days  before,  afHant  believed  she 
could  attend,  but  afterwards  his  family  physician  informed  him  it 
would  be  dangerous  for  her  to  do  so;  and  in  a  general  way  what 
her  testimony  would  be,  held  insufficient.     Danielson  v.  Oude,  87. 

6.  The  question  whether  an  issue  »f  fact  must  be  tried  by  a  jury 
or  by  the  court  is  not  to  be  determined  from  the  nature  of  the 
issue,  but  from  the  character  of  the  action  in  which  such  issue  is 
joined.  The  code  abolished  forms  of  action,  but  did  not  undertake 
to  do  away  with  the  distinction  between  legal  and  equitable  causes 
of  action.     lb. 

7.  W^hen  defendants  enter  upon  and  proceed  to  trial  upon  the 
merits  withuut  demanding  a  ruling  upon  a  demurrer  they  waive  the 
demurrer.  The  demurrer  being  waived  and  no  answer  to  the 
coniphiint  being  interposed,  every  material  allegation  in  the  com- 
plaint must,  for  the  purposes  of  the  action,  be  tuken  as  true.    lb. 

8.  A  court  of  equity  having  obtiiined  jurisdiction  of  the  subject- 
mat  ler  may  retain  such  jurisdiction  for  the  purpose  of  deciding  the 
whole  controversy.     lb. 
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9.  Where  two  causes  were  consolidated,  one  to  construe  a  deed 
for  real  estate  as  a  mortgage,  and  the  other  carrying  into  effect  a 
chattel  mortgage,  heldt  that  in  the  decree  of  foreclosure  the  court 
should  have  limited  the  amount  to  be  made  by  the  sale  of  the  per- 
sonal property  to  the  sum  for  which  such  chattel  mortgage  was 
given.     76. 

10.  Whether  any  questions  of  fact,  and  what  questions  of  fact, 
shall  be  submitted  to  a  jury  in  a  cause  where  the  court  is  not  in 
any  manner  controlled  by  the  verdict,  is  a  matter  resting  wholly 
in  the  discretion  of  the  court;  and  when  the  court  in  such  case 
submits  to  the  jury  certain  specific  facts,  neither  party  has  the 
right  to  ask  the  court  to  instruct  the  jury.     lb, 

11.  Where  an  action  is  commenced  in  a  justice*s  court,  and 
taken  by  appeal  to  the  county  court,  it  is  not  error  in  the  county 
court  to  refuse  to  exclude  certain  evidence  on  the  ground  thatsucn 
evidence  had  not  been  introduced  in  the  justice's  court.  Brown  v. 
London,  162. 

12.  Judgment  by  default  was  rendered  against  defendant,  which 
afterwards,  on  her  motion,  was  set  aside,  and  she  answered,  and 
judgment  was. rendered  against  heron  the  trial.  Held  that,  even 
if  the  proceedings  which  resulted  in  the  order  setting  aside  the  de- 
fault were  invalid,  the  judgment  rendered  on  trial  would  not  on 
that  account  be  set  aside.     Buell  v,  Burlingame,  161. 

18.  Where  an  action  is  brought  by  two  persons  as  partners,  and 
it  is  shown  that  they  are  not  partners,  and  that  one  of  them  alone  is 
the  real  party  in  interest,  the  court  may,  under  Code  of  Civil  Pro- 
cedure, sections  78,  81,  relating  to  amendment  of  pleadings,  deny 
a  nonsuit,  and  allow  the  complaint  to  be  amended  by  striking  out 
the  name  of  the  other  party.     Hamill  v,  Ashley,  180. 

14.  A  court  of  general  jurisdiction,  in  passing  upon  the  findings  of 
law  and  fact  contained  in  a  referee's  report  in  a  case  of  trespass,  sus- 
tained exceptions  to  several  conclusions  of  law  therein  contained, 
and  also  sustained  a  motion  to  enter  such  a  judgment  as  the  facts 
proven  and  the  law  warrant.  Held,  that  there  was  nothing  in 
these  facts,  or  the  language  used,  to  show  tliat  the  court  disregarded 
the  findings  of  fact  by  the  referee,  and  proceeded  on  its  own  find- 
ings.    Little  P.  C.  M.  Co,  v.  Little  C,  C,  M.  Co.,  223. 

15.  Where,  by  stipulation,  the  evidence  is  taken  by  a  notary  pub- 
lic, and  submitted  to  a  referee,  and  the  oath  taken  by  the  referee 
bears  date  ouiy  two  days  prior  to  the  filing  of  his  report,  but  objec- 
tion to  the  taking  of  the  oath  is  first  raMed  on  appeal,  the  objection 
is  waived.     Atkinson  v.  Tabor,  277. 

16.  A  federal  court,  out  of  which  an  attachment  writ  has  been 
issued  and  served,  has  authority  to  grant  permission  to  proceed  in 
a  state  court  by  replevin  against  the  marshal  who  executed  such 
writ.     WeU  v.  Smith,  810. 

17.  An  order  dismissing  the  petition  of  an  intervenor  is  no  ground 
of  appeal  for  the  defendant.    McHobbie  v,  Higginbotham,  812. 

18.  A  temporary  restraining  order  prohibitmg  defendant  to  pay 
certain  rents  is  no  defense  to  an  action  for  the  same  after  the  dis- 
solution of  the  injunction.     lb, 

10.  Where  the  report  of  a  referee  presents  some  statements  of  fact 
sworn  to,  and  conclusions  which  may  be  the  conclusions  of  the 
witness  or  of  the  referee,  and  no  objection  is  made  by  either  party 
to  the  meLliod  of  reporting  the  testimony,  the  conclusions  stated 
should  be  deemed  as  having  been  properly  drawn  from  the  facts 
sworn  to.    Sylvis  v.  Sylvis,  319. 

20.  The  general  rule  is  that  where  a  party  intends  to  avail  himself 
of  an  adjudication  upon  the  subject-muiter,  and  not  merely  to  prove 
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collaterally  that  the  decree  was  made,  he  mnat  show  the  proceed- 
ings upon  which  the  decree  was  founded.     lb. 

21.  Under  the  Code,  section  193,  which  provides  that  a  new  trial 
may  be  granted  '*  for  error  in  law  occurring  at  the  trial,  and  ex- 
cepted to  by  the  party  making  the  application,"  and  section  414, 
which  provides  that  ** exceptions  taken  to  opinions  or  decisions  of 
the  district  and  county  courts  overruling  »  *  ♦  motions  for 
new  trials  ♦  ♦  •  shall  be  allowed,  and  the  party  excepting  may 
assign  for  error  any  opinion  so  excepted  to."  error  can  be  assigned 
on  appeal  upon  an  exception  to  the  overruling  of  a  motion  for  a 
new  trial,  based  upon  an  alleged  error  of  the  court  below  in  giving 
an  instruction  to  which  an  exception  had  been  duly  taken.  Greeley. 
S.  L.  <fc  P.  Ry  Co.  t\  Yeager,  345. 

23.  By  iiling  an  answer  and  going  to  trial  on  the  merits,  after  the 
overruling  of  a  demurrer  to  the  complaint,  defendant  waives  the 
objections  of  defect  of  parties  defendant  and  that  the  complaint  is 
ambiguous,  unintelligible  and  uncertain.    Barth  v.  Deuel,  494. 

23.  Under  the  Code  of  Civil  Procedure,  1883.  section  39,  providing 
that  a  summons  shall  be  served  by  the  sheritf  of  the  county  where 
defendant  is  found,  or  by  his  deputy,  and  that  it  shall  be  returned, 
with  the  certificate  of  the  officer  of  the  service,  to  the  office  from 
which  it  issued;  and  section  47,  providing  that  such  certificate 
shall  be  proof  of  service, —  a  return  dated  at  the  office  of  the  sher- 
iff of  the  county  of  defendant's  residence,  stating  that  th^  sum- 
mons was  served  personally  by  delivering  a  copj'  to  defendaut,  and 
signed  by  the  sheriff,  by  his  deputy,  is  sufficient.  Thomas  v.  Colo- 
rado Ncit  Bk.,  511. 

2i.  Under  liie  Code  of  Civil  Procedure,  1883,  which,  after  provid- 
ing for  the  place  of  bringing  actions,  not  mentionirjg  notes,  provides, 
in  section  t38,  tiiat  in  all  other  cases  the  <iction  shall  be  tried  in  the 
county  in  whicli  either  plaintiff  or  defendant  resides,  and  that  ac- 
tions on  notes  may  be  tried  in  the  county  where  made  payable,  an 
action  on  a  note  may  be  brought  in  the  county  of  plaintiff's  resi- 
dence, though  defendant  resides,  and  the  note  is  made  payable, 
in  another;  and  defendant,  having  elected  to  stand  on  his  assertion 
that  the  court  is  without  jurisdiction,  is  in  default,  and  judgment 
may  be  entered  against  hint,    lb, 

25.  By  appearing  in  the  county  court,  and,  without  questioning 
its  jurisdiction  on  the  ground  of  non-residence,  entering  on  trial 
on  the  merits,  a  defendant  gives  that  court  complete  jurisdiction 
of  the  action.     Reed  v.  Gates,  527. 

26.  A  bill  of  exceptions  not  sealed  by  the  trial  judge  cannot  be 
considt-^red.     76. 

27.  Defendant  took  two  depositions  of  a  witness,  and  at  the  trial 
read  in  evidence  the  second  one.  .  Held  tha^,  for  the  purpose  of 
showing  that  the  witness  had  made  contradictory  statements 
therein,  plaintiff  could  read  the  former  deposition  in  evidence, 
without  laying  the  ordinary  foundation  therefor  by  interrogating 
the  witness  as  to  whether  he  had  made  such  statements,  giving 
time  and  place,  etc.     Thompson  v,  Gregor,  581. 

28.  The  court  properly  refused  to  give  the  following  instruction: 
'' Defendant  asks  the  court  to  instruct  the  jury  that  plaintiff  is 
bound  by  the  statement  contained  in  the  deposition  {the  first  one 
taken]  read  by  him,  as  by  reading  the  same  he  put  it  in  evidence 
and  vouched  for  its  credibility."    lb. 

29.  Under  the  Code,  section  180,  in  an  action  for  the  recovery  of 
money  only,  it  is  a  matter  within  the  discretion  of  the  jury  as  to 
whether  they  shall  render  a  general  or  special  verdict,     lb. 
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30.  Under  the  General  Statutes,  section  1979,  allowing  appeals 
from  justice's  of  the  peace,  provided  the  party  appealing  shall 
wilhm  ten  days  give  bond  and  pay  the  cost  of  granting  the  ap- 
peal, it  is  not  necessary,  in  order  to  perfect  the  appeal,  that  thp 
costs  be  paid  to  the  justice  personally  when  the  appeal  bond  is  filed 
in  the  county  court,  as  allowed  by  sections  1952,  19iS3,  which  re- 
quire that  upon  the  bond  being  filed  and  approved  the  clerk  shall 
issue  a  supersedeas  enjoining  tne  justice  from  further  proceedings. 
Dinver  <Sb  H.  G.  Ry  Co,  v.  Rader,  636.  ' 

81.  Under  the  General  Statutes,  section  1983.  requiring  the  justice, 
on  the  issue  of  a  supersedeas  by  the  clerk  of  the  county  court,  to  re- 
turn all  (he  papers  and  transcript  of  the  judgment,  the  filing  of  the 
transcript  is  necessary  to  give  the  appellate  court  sufficient  juris- 
diction of  the  subject-matter  to  warrant  a  dismissal  of  the  appeal. 
lb. 

l2.  The  riglit  to  complain  of  the  court's  ruling  in  striking  an 
answer  from  the  files  is  waived  by  filing  an  amended  answer. 
Gale  i\  JumeSy  540. 

33.  Ill  determining  the  sufiiciency  of  an  answer,  the  fact  that  a 
replication  was  filed  cuts  no  figure,  where  the  replication  was,  by 
leave  of  court,  withdrawn  before  motion  (or  judgment,     lb. 

34.  The  appearance  of  a  railway  company  before  a  justice,  in  re- 
sponse lo  a  summons  served  on  a  station  agent,  though  limited  to 
the  pur|  ose  of  a  motion  to  quash  the  service  of  the  summons, 
when  followed  by  a  full  appearance  and  a  motion  for  a  nonsuit, 
waives  any  objection  to  the  service.  Colorado  Central  R,  Co.  v. 
Caldwell,  545. 

o5.  An  appeal  by  defendant  from  the  judgment  of  the  justice  in 
such  action  gives  the  county  court  juristliction  of  defendant,  and 
is  a  waiver  of  such  defective  service,     lb. 

30.  The  question  whether  defendant  was-a  resident  of  the  county 
wherein  the  suit  was  brought,  not  having  been  raised  in  the  county 
court,  will  be  considered  waived,     lb, 

37.  Under  General  Statutes,  section  499,  providing  that,  where 
the  judgment  rendered  in  the  county  court  shall  have  been  for  the 
payment  of  money,  the  party  desiring  an  appeal  to  the  district 
court  ''shall,  withm  a  reasonable  time,  to  be  fixed  by  the  court, 
give  good  and  sufficient  bond  '*  in  double  the  amount  of  such  judg- 
ment, to  be  duly  approved,  where  the  time  fixed  by  the  court  ex- 
pires before  the  bond  is  filed  the  court  ma^',  at  any  time  within  the 
same  term,  extend  the  time  for  filmg  the  bond.  Remington  v. 
McSally.  557. 

3y.  Where  the  record  is  silent  as  to  whether  the  appellee  had  no- 
tice ot  the  application  to  the  county  court  for  an  order  extending 
the  time  within  which  to  file  the  appeal  bond,  it  will  not  be  pre- 
sumed that  no  notice  was  given  of  such  application,     lb. 

39.  Under  Code  Civil  Procedure,  section  78,  providing  that  **the 
court  may,  *  *  •  after  notice  to  the  adverse  party,  allow  upon 
feut.h  terms  as  may  be  just  an  amendment  to  any  pleading,  *  *  * 
a: id  may,  upon  such  terms  as  may  be  just,  and  upon  payment  of 
the  costs,  relieve  the  party,  or  his  legal  representative,  from  a 
judgment,  *  »  *  and  the  court  or  judge  at  chambers  in  vaca- 
iion  may  grant  the  relief,  upon  application  made,  within  a  reason- 
able time;"  and  sections  397,  89S,  defining  an  application  for  an 
order  as  a  uiotion,  and  requiring  written  notices  of  motions  to  be 
made  in  all  cases  except  those  made  during  the  progress  of  the 
tiial,  an  order  reinstating  a  cause  made  and  entered  by  a  judge  in 
vacatiou  without  notice  to  the  adverse  party  is  unwarranted. 
Hughes  v.  McCoy,  591. 
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40.  Where  a  judge  acting  in  a  matter  within  his  jurisdiction 
enters  such  order  without  notice  he  is  not  liable  to  the  party  ag- 

frieved  thereby,  though  the  act  was  in  excess  of  his  jurisdiction. 
b. 

PRACTICE  IN  THE  SUPREME  COURT: 

1.  A  writ  of  error  to  a  final  judgment  brings  up  for  review  an 
order  made  discharging  an  attachment.  Breene  v,  Merdiants^  Bk, 
et  al. ,  97. 

2.  OrigfVial  proceedings  in  the  supreme  court  by  information  in 
the  nature  of  quo  waiirantotSLkfi  place  under  the  constitution;  the 
code  chapter  relating  to  the  usurpation  of  offices  or  franchises  has 
no  application ;  the  sufficiency  of  the  pleadings  in  such  coses  must 
be  test('d  by  common-law  rules.     People  ex  rel.  v.  heid,  UiS. 

8.  Where  no  exception  is  taken  to  a  judgment  of  the  county 
court  the  supreme  court  cannot  review  such  judgment  upon  the 
evidence.    Brown  v,  Landon,  162. 

4.  Under  the  present  practice  this  court  cannot  review  by  writ  of 
error  proccedmgs  had  subsequent  to  final  judgment.  Cross  et  al. 
V.  Moffat,  210. 

5.  A  bill  of  exceptions  to  rulings  of  the  court  below,  which  is  not 
sealed  by  the  judge,  will  not  be  considered  in  the  supreme  court. 
Gates  V.  People,  292. 

6.  If  the  action  of  the  trial  court  in  giving  or  refusing  to  give  in- 
structions is  sought  to  be  reviewed,  the  instructions  roust  be  incor- 

E orated  into  the  record  by  a  bill  of  exceptions ;  and,  where  such 
ill  is  stricken  from  the  record,  the  action  of  the  trial  court  will 
not  be  considered.     Banks  v.  Hoyt,  399. 

7.  Assignments  of  error,  based  upon  the  overruling  of  a  motion 
to  strike  out  certain  allegations  in  a  replication,  and  on  the  giv- 
ing of  instructions  requested  by  appellee,  are  not  brouglit  before 
the  supreme  court  by  the  record  proper,  and  cannot  be  considered 
without  a  bill  of  exceptions.     Brink  v,  Posey,  521. 

8.  A  bill  of  exceptions  not  'sealed  by  the  trial  judge  cannot  be 
considered.     Heed  v.  Cates,  527. 

9.  Instructions  given  and  refused,  but  not  incorporated  in  the 
bill  of  exceptions,  do  not  become  a  part  of  the  record,  and  error  as- 
signed thereon  will  not  be  considered.     Witcher  v,  Watkins,  548. 

10.  An  assigned  error  that  the  court  erred  in  denying  a  motion 
to  strike  out  an  amended  answer,  where  the  motion  to  strike  out, 
and  the  exceptions  to  the  ruling  of  the  court  thereon,  are  not  pre- 
served in  tlie  bill  of  exceptions,  will  not  be  oonndered  on  afipeai. 
Whitney  v.  Teichfuss,  555. 

PRE-EMPTION  CLAIM: 

One  who  files  a  pre-emption  claim  upon  government  land,  and 
afterwards  proves  up  and  gets  the  receiver's  receipt,  is  vested  with 
title  thereto,  which  title  relates  back  to  the  date  of  tiling,  from 
which  time  he  can  recover  against  a  person  using  or  trespassing 
upon  said  land.    St.  Onge  v.  Day,  368. 

PRINCIPAL  AND  AGENT: 

1.  Defendant  wrote  to  plaintiff;  *'  It  will  be  all  right  for  you  to 
do  whatever  surveying  my  man  requires."  In  an  action  to  recover 
for  services  rendered  in  pursuance  of  this  letter,  evidence  of  any 
instructions  from  defendant  to  his  agent,  not  communicated  to 
plaintitr,  is  not  admissible.     Hamill  v.  Ashley,  160. 

2.  A  principal  is  bound  to  know  what  an  agent  does  in  the  course 
of  his  employment,  and  particularly  so  when  the  profits  x>f  the 
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conduct  of  the  agent  go  to  the  principa].    Little  P.  C.  M,  Co,  v. 
Little  C.  a  M,  Co.,  228. 

8.  The  scope  of  an  agent's  employment  is  to  be  determined,  not 
alone  from  what  the  principal  may  have  told  the  agent  to  do,  but 
from  what  he  knows,  or,  in  the  exercise  of  ordinary  care  and  pru- 
dence, ought  to  know,  the  agent  is  doing  in  the  transaction.   Ih. 

4.  If  the  agent  violates  his  duty  to  his  principal,  and  is  guilty  of 
a  wrong  to  a  stranger,  whereby  the  employer  is  directly  and  pecun- 
iarily benefited,  such  wrong  is  in  point  of  law  the  wrong  of  the 
latter.     lb. 

PROHIBITION,  WRIT  OF: 

That  a  district  court  has  overruled  an  objection  to  its  jurisdiction 
of  the  subject-matter  of  an  action  pending  before  it,  and  is  about  to 
adjudicate  the  cause  on  the  merits,  will  not  authorize  a  writ  of 
prohibition,  as  the  objection  may  be  examined  on  appeal  or  error. 
jpeople  ex  ret,  v.  District  Court,  574. 

PROMISSORY  NOTES: 

1.  Defendant,  when  she  made  an  assignment  for  the  benefit  of 
creditors,  was  indebted  to  plaintiff  on  three  several  notes,  each 
drawing  interest  at  one  per  cent,  a  month.  She  was  also  indebted 
on  a  note  drawing  two  per  cent,  a  month,  executed  by  herself  and 
plaintiff,  the  whole  of  which  she  had  agreed  to  pay.  The  share 
due  plaintiff  from  the  assignee  on  his  three  notes  was,  by  plaintiff's 
direction,  applied  on  the  note  signed  by  himself  and  defendant, 
drawing  two  per  cent,  a  month.  Held,  that  this  application  was 
to  defendant's  advantage,  and  she  could  not  object  thereto.  Buell 
V,  Burlingame,  164. 

2.  Where  an  insolvent  debtor  makes  with  his  creditors  a  composi- 
tion agreement,  whereby  each  was  to  accept  a  part  of  his  debt  for 
his  whole  claim,  and  execute  and  deliver  to  the  debtor  a  release  of 
the  balance  due,  the  unpaid  part  of  such  debt  does  not  constitute  a 
sufficient  consideration  for  a  new  note,  drawn  after  the  agreement 
has  been  fully  carried  out  by  the  parties.  Rasmuasen  v.  State  Nat, 
Bk,,  801. 

8.  Under  the  Code  of  Civil  Procedure,  1888,  which,  after  provid- 
ing for  the  place  of  bringing  actions,  not  mentioning  notes,  pro- 
vides, in  section  28,  that  in  all  other  cases  the  action  shall  be  tried 
in  the  county  in  which  either  plaintiff  or  defendant  resides,  and 
that  actions  on  notes  may  be  tried  in  the  county  where  made  pay- 
able, an  action  on  a  note  may  be  brought  in  the  county  of  plaintifTs 
residence,  though  defendant  resides,  and  the  note  is  made  payable, 
in  another;  and  defendant,  having  elected  to  stand  on  his  assertion 
that  the  court  is  without  jurisdiction,  is  in  default,  and  judgment 
may  be  entered  against  him.    Thomae  v.  Colorado  Nat  Bk,j  511. 

4.  A  note  naming  the  rate  of  interest  at  two  per  cent,  per  month 
was  indorsed  by  an  agreement  to  pay  compound  interest  at  fifteen 

?Br  cent,  per  annum  on  a  sum  named  as  the  amount  then  due. 
his  sum  was  arrived  at  by  compounding  the  interest  quarterly, 
without  tlie  knowledge  of  plaintiff,  according  to  an  alleged  oral 
agreement,  which  plaintiff  denied.  In  an  accounting  the  judgment 
was  for  the  amount  of  the  note,  with  interest  at  two  per  cent,  per 
month  to  the  date  of  the  indorsement,  and  from  that  time  to  the 
date  of  the  decree  at  fifteen  per  cent,  per  annum.  Held  no  error, 
since  the  alleged  agreement  before  the  date  of  the  indorsement 
for  comi)ounding  the  interest  quarterly  was  without  effect,  under 
General  Statutes  of  Colorado,  section  1708,  providing  that  a  higher 
rate  of  interest  than  ten  per  cent,  may  be  lawful  and  enforced,  if 
stipulated  for  in  writing.    Beckwith  v,  Beckwith,  568. 
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ptjbchase  money: 

In  an  action  for  the  purchase  money  of  chattels  purchased  by 
defendants  of  plaintiff's  husband,  as  her  agent,  plaintiff  having 
shown  her  ownership  of  the  ch&ttels,  and  her  right  to  recover  the 
purchase  price,  and  defendants  merely  proving  that  the  fact  of  the 
agency  was  not  disclosed  to  them  at  the  time  of  the  sale,  a  judg- 
ment for  defendant  is  erroneous.    Parker  v.  Cochrane,  363. 

PURCHASER  FOR  VALUE: 

Where  the  facts  do  not  appear  on  the  face  of  a  complaint  so  as 
to  admit  of  a  demurrer,  the  defense  of  bona  fide  purchaser  for 
value  without  notice  must  be  pleaded  to  be  available.  Bassick  M. 
Co,  V,  Davis,  180. 

QUO  WARRANTO: 

1.  Original  proceedings  in  the  supreme  court  by  information  m 
the  nature  of  quo  warranto  take  place  under  the  constitution;  the 
code  chapter  relating  to  the  usurpation  of  offices  or  franchises  has 
no  application ;  the  sufficiency  of  the  pleadings  in  such  cases  roust 
be  tested  by  common-law  rules.    People  ex  rel,  v.  Reid,  138. 

2.  An  appointment  to  fill  a  vacancy  in  the  office  of  county  treas- 
urer, made  by  the  vote  of  a  county  commissioner  whose  term  of 
office  expired  at  midnight  the  night  before,  is  invalid.  People  ex 
rel  V.  Reid,  141. 

RAILWAYS: 

1.  If  a  railway  company  contracts  and  operates  a  railroad  m  a 
public  street  it  is  liable  to  the  owner  of  property  abutting  on  such 
street,  notwithstanding  an  ordinance  of  the  municipality  in  terms 
authorized  such  use  of  the  street,  for  the  actual  diminution  in  mar- 
ket value  of  the  property  for  any  use  to  which  it  may  be  reason- 
ably put,  occasioned  by  the  construction  and  operation  of  the  rail- 
way through  such  street.     Denver  <fc  JB.  O.  Ky  Co,  v.  Bourne,  59. 

2.  On  the  trial  of  an  action  for  damages  for  the  depreciation  in 
value  of  plaintiff's  property,  occasioned  by  the  construction  and 
operation  of  defendant's  railway  in  the  streets  upon  which  plaint- 
iff's property  abuts,  plaintiff  and  others,  against  the  objection  of 
defendant,  testified  as  to  Ihe  decrease  in  the  rents  and  rental  value 
of  the  property  by  reason  of  the  construction  of  the  railroad,  but 
that  they  did  not  know  its  market  value  before  or  since  the  build- 
ing of  the  said  railroad.  Held,  that  this  evidence,  havine  been  prop- 
erly qualified  by  the  instructions  given,  was  admissime  to  aid  in 
determining  the  actual  depreciation  of  the  realty  and  improve- 
ments in  market  value.    Ih.  \ 

8.  In  an  action  for  damages  for  the  depreciation  in  value  of 
property,  occasioned  by  the  construction  and  operation  of  a  rail- 
way in  the  street  on  which  the  property  abuts,  where  there  is  a 
conflict  in  the  evidence  as  to  the  amount  of  depreciation  of  the 

Croperty ,  part  of  the  witnesses  placing  it  as  greater  than  that  found 
y  the  juiy,  and  the  jury  having  viewed  the  premises,  the  verdict 
will  not  be  set  aside  as  excessive.    lb. 

RECEIVER: 

In  an  action  against  a  railroad  company  for  the  loss  of  goods 
shipped  over  its  road  plaintiff  alleged  the  undertaking  on  the  part 
of  defendant  to  carry  the  goods  safelv,  the  negligence  on  the  part 
of  the  company,  and  the  consequent  loss  of  the  goods.  Defendant 
made  a  specific  denial  of  each  allegation  of  the  complaint.  Heid, 
that  evidence  that  the  road  was  not  in  the  control  of  the  defend- 
ant, but  was  in  the  hands  of  a  receiver,  was  admissible.  Kanmu 
Pac  Ry  Co,  v,  Searle,  1. 
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RENTS: 

1.  Where  the  widow  renounces  under  General  Statutes  of  Col- 
orado, 1883,  section  2270,  giving  her  in  such  case  one-half  of  the 
whole  estate,  and  the  estate  is  solvent,  she  is  entitled  to  half  the 
rents  arising  out  of  land  devised  under  the  will  to  one  not  an  heir 
at  law  of  the  testator.    Logan  v.  Logan,  44. 

2.  Under  the  General  Statutes,  chapter  17,  adopting  '<the  com- 
mon law  of  England,  so  far  as  the  same  is  applicable  and  of  a  gen- 
eral nature,*'  and  all  English  statutes,  with  certain  exceptions. 
**  prior  to  the  fourth  year  of  the  reign  of  James  I.,"  a  landlord  can- 
not distrain  for  rent  in  the  absence  of  an  express  agreement  there- 
for ;  the  law  of  England,  as  it  stood  prior  to  the  fourth  year  of 
James  I.,  not  authorizing  distress  for  rent  in  such  ca^.  The  ter- 
ritory embraced  in  the  state  of  Colorado  having  been  governed  ac- 
cording to  the  civil  law  before  its  acquisition  by  the  United  States, 
no  common  law  exists  here  independent  of  legislative  enactments. 
Herr  t».  Johnson,  3U3. 

REPLEVIN: 

1.  Under  the  Code,  section  207,  providing  that  in  replevin  **  juag- 
ment  for  the  defendant  may  be  for  a  return  of  the  property,  or  the 
value  thereof  in  case  a  recovery  cannot  be  had,  and  damages  for 
taking  and  withholding  the  same,"  the  amount  of  the  judgment 
recovered  by  defendant  is  conclusive  in  a  subsequent  suit  upon  the 
replevin  bond.     CantrU  v.  Babcock,  148. 

2.  Where  property  in  the  hands  of  the  United  States  marshal  has 
been  wrongfully  replevied  in  a  state  court,  such  court  may  properly 
render  judgment  for  a  return  to  the  marshal  of  such  property,  or 
payment  to  him  of  the  value  if  return  be  not  made,  although  the 
merits  of  plaintiffs  claim  are  not  adjudicated.    lb. 

8.  General  Statutes,  section  2083,  provides  that  in  replevin  before 
justices  of  the  peace,  where  the  property  has  not  been  taken  on  the 
writ,  the  action  may  proceed  as  one  for  damages.  On  the  trial  of 
an  appeal  from  a  justice  in  a  replevin  suit,  in  which  there  were  no 
written  pleadings,  the  jury  found  for  the  plaintiff,  and  assessed 
her  damages  at  $'325 ;  for  which  sum  the  court  entered  judgment, 
reciting  therein  that  it  appeared  by  the  records  and  evidence  that 
the  property  in  controversy  had  never  been  replevied  or  delivered 
to  plaintiff.  Held,  that  the  verdict  and  judgment  were  sufficiently 
responsive  to  the  issues.     Witcher  v,  Watkins,  548. 

4.  In  replevin  the  evidence  showed  that  the  cattle  sued  for  were 
in  the  possession  of  plaintiff's  intestate  and  branded  with  his  brand : 
that  defendant  claimed  and  took  them  as  his  own ;  and  alleged  and 
gave  evidence  that  they  had  fraudulently  been  branded  with  the 
brand  of  plaintiff's  intestate  over  his  own  brand.  Held,  that  a  ver- 
dict for  plaintiff  was  warranted  by  the  evidence.  Chrosa  v.  Wat- 
kins,  550. 

5.  The  cattle  sought  to  be  replevied  were  bought  by  the  defend- 
ant from  a  butcher,  who  had  bought  them  from  plaintiff's  herder, 
employed  by  her  husband,  who  managed  her  business  as  his  own. 
Defendant  and  the  butcher  each  testified  that  the  husband  had 
told  him  that  the  herder  was  authorized  to  sell  cattle,  and  this  tes- 
timony was  corroborated  by  that  of  other  witnesses.  Held  suf- 
ficient to  sustain  a  verdict  for  defendant,  though  plaintiff  and  her 
husband  testified  that, the  herder  did  not  have  that  authority. 
Parker  v.  Freeman,  576. 

RESCISSION: 

1.  Where  it  was  the  intention  of  both  grantor  and  grantee  that  the 
conveyance  should  be  of  land  on  which  stood  a  building,  and  that 
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was  the  main  inducement  to  the  purchase,  but  by  mutual  mistake 
as  to  its  location  the  conveyance  did  not  include  it,  the  grantee  is 
entitled  to  a  rescission,  and  where  at  the  time  of  the  contract  she 
was  paying  rent  for  the  building  to  the  grantor,  who  received  it  as 
owner,  she  was  entitled  to  assume  that  he  was  such  owner  and  to 
act  accordingly.    Barth  v,  Deuel^  494 

2.  Though  a  trust-deed  given  bv  the  grantee  to  secure  the  unpaid 
purchase  money  cannot  be  directly  annulled  in  a  suit  for  rescission 
to  which  the  trustee  is  not  a  party,  yet  that  result,  and  record  evi- 
dence thereof,  are  properly  effected  by  a  decree  canceling  the 
indebtedness,  in  view  of  the  policy  of  legislation  in  this  state  (Gen. 
Stat.  §  234),  to  make  record  evidence  of  the  payment  of  a  debt 
equivalent  to  a  release  of  a  security  executed  according  to  the  for- 
malities for  conveyances,    lb, 

8.  A  decree  denying  a  rescission  and  recovery  of  the  amount  paid, 
and  enjoining  the  collection  of  the  unpaid  balance,  and  canceling  the 
notes  therefor  and  the  trust-deed,  is  improper,  so  far  as  it  attempts 
to  make  a  new  contract  and  decree  specific  performance  thereof. 
lb, 

4.  In  such  case  the  judgment  should  be  reversed  and  remanded, 
with  directions  that,  on  proof  that  the  deed  tendered  in  rescission  by 
plaintiff  to  defendant  conveys  free  from  incumbrance  by  plaintiff, 
except  the  trust-deed  given  to  secure  the  price,  a  decree  be  entered 
for  rescission  and  for  the  recovery  of  the  amount  paid,  and  the 
cancellation  of  the  notes  for  the  price  and  the  trust-deed  securing 
the  same,     lb, 

RES  GEST-^: 

The  declarations  of  an  agent  in  charge  of  his  principars  business, 
made  in  good  faith  towara  his  principal  while  acting  in  the  line  of 
his  duty,  on  the  ground  and  shortly  after  the  accident,  concerning 
the  cause  thereof,  being  closely  connected  with  the  principal  fact, 
may  be  received  in  evidence  as  part  of  the  res  geatoe  in  the  sound 
discretion  of  the  court.  New  York  <Sb  O,  M,  S,  i  Co,  v.  Rogers,  6. 

RESOLUTIONS:    See  ORDINANCES,  2. 

RIGHT  OF  WAY: 

The  owner  of  land  through  which  a  railway  company  haa  the 
right  of  way,  actually  in  use  for  railway  purposes,  cannot  himself 
use  such  right  of  way,  or  recover  for  trespasses  committed  thereon 
by  others ;  the  railway  company  being  entitled  to  the  exclusive  use 
thereof.    St  Onge  v.  Day,  868. 

RIPARIAN  OWNER: 

1.  One  who  has  made  an  appropriation  of  the  waters  of  a  stream 
for  irrigation  acquires  a  prior  right  thereto,  as  against  a  riparian 
owner  who  obtained  a  patent  from  the  United  States  after  such  ap- 
propriation, and  before  the  act  of  congress  of  July  9,  1870,  amend- 
ing act  of  July  26,  1886,  providing  that  patents  thereafter  issued 
shall  be  subject  to  any  vested  or  accrued  water-rights.  Hammond 
V.  Rose,  524. 

2.  A  valid  appropriation  of  the  waters  of  a  stream,  to  the  exclu- 
sion of  a  riparian  owner,  may  be  made  for  the  purpose  of  irrigation, 
though  the  lands  to  be  irrigated  are  not  located  on  the  banlu  or  in 
the  neighborhood  of  the  stream,     lb, 

SALE: 

1.  A  written  contract  stipulating  for  a  lease  of  personal  property, 
valued  at  a  fixed  sum,  with  an  agreement  for  monthly  payments 
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therefor;  the  provisions  that  if  the  lessee  should  be  in  defaujt 
thereof  she  would  return  it  or  pay  interest  on  the  deferred  instal- 
ments at  the  owner's  option ;  that  the  property  should  not  be  re- 
moved from  the  premises;  and  that  no  agreement  of  sale  should  be 
implied,  and  that  no  sale  of  it  should  be  valid  without  the  owner's 
receipt,  is  to  be  construed  as  a  conditional  sale  and  not  a  chattel 
mortgage.     Oerow  v.  Castello,  560. 

2.  The  owner  can  recover  such  property  from  a  vendee  of  the 
purchaser  under  such  contract,  having  knowledge  of  the  non-com- 
plianoe  with  the  terms  and  conditions  thereof.    lb, 

SEAL: 

Under  Session  Laws  of  1879,  page  170,  providing  that  a  scroll 
affixed  to  any  writing  by  way  of  seal  constitutes  a  private  seal, 
having  the  same  effect  and  obligation,  to  all  intents,  as  if  said  in- 
strument were  sealed,  a  bill  of  exceptions  signed  by  a  judge,  with 
the  letters  **  L.  s.,"  included  in  brackets,  placed  immediatelv  after 
his  name,  is  sealed  in  compliance  with  the  law  requiring  bills  of 
exceptions  to  be  sealed,  iforgenaon  v,  Middlesex  M,  db  M,  Co,, 
176. 

SPECIFIC  PERFORMANCE: 

Specific  performance  of  a  contract  of  sale  should  be  granted 
where  the  preponderance  of  the  evidence  and  the  findings  of  the 
jury  are  to  the  effect  that  the  contract  was  not  fraudulently  pro- 
cured by  misrepresentations  of  the  vendees,  although  they  may 
have  made  erroneous  statements,  and  the  vendors  may  have  de- 
rived therefrom  incorrect  impressions  as  to  the  le^al  effect  of  a 
minor  provision  of  the  contract     Wilson  v,  McLaughlin^  465. 

STATE  SOVEREIGNTY: 

1.  The  power  of  congress  to  govern  a  territory  of  the  United  States 
is  conceded  to  be  supreme.  It  may  authorize  the  organization  of  a 
local  government,  with  authority  to  enact  laws,  and  it  may  legis- 
late directly  for  the  government  of  the  territory.  But  u|;>on  the 
admission  of  a  territory  into  the  Union  as  a  sovereign  state  the 
right  of  local  self-government  passes  to  the  state.  People  ex  rel. 
V,  District  Court,  147. 

2.  Subject  to  exceptions  falling  within  the  enumerated  powers  of 
the  federal  government,  a  state  has  the  exclusive  power  to  regu- 
late its  own  domestic  affairs,    lb, 

STATUTE  OF  FRAUDS: 

1.  Defendant  sent  a  telegram  to  plaintiff  saying:  "  Will  you  ac- 
cept [employment]  on  two  years'  guaranty  at  $1,400?  "  Plaintiff 
answered  by  telegram  saying  that  he  accepted,  and  would  be  on 
hand  to  commence  work  January  lOth.  Defendant  sent  a  telegram 
in  response  saying:  *'I  will  accept  you  January  10th."  Held,  that 
the  contract  of  hiring  for  two  years  was  reduced  to  writing,  and 
signed,  so  as  to  take  it  out  of  the  statute  of  frauds.  Little  v. 
Dougfierty,  103. 

2.  Where  a  third  person  agreed  to  pay  the  debt  of  another,  after 
attachment  proceedings  had  been  instituted  against  the  debtor,  but 
before  levy,  and  the  attachment  suit  was  dismissed,  but  no  agree- 
ment made  to  forbear  further  prosecution  of  proceedings  to  collect 
the  debt,  it  was  a  promise  without  consideration,  and  also  void,  not 
being  in  writing.    Maxwell  v,  Dell,  415. 
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STATUTE  OF  LIMITATIONS: 

1.  Where  plaintiff  and  defendant  together  executed  a  note,  and 
afterwards  defendant,  for  a  valuable  consideration,  agreed  to  pay 
the  whole  of  it,  but  failed  so  to  do,  and  plaintiff  paid  it,  held,  that 
the  statute  of  limitations  commenced  to  run  against  plaintiff  from 
the  time  he  paid  the  note,  and  not  from  the  time  the  note  became 
due  and  payable.    Budl  v.  Burlingame,  164. 

2.  It  appears  by  the  pleadings  in  this  case  that  the  bar  of  the 
statute  of  limitations  did  not  apply ;  the  staiute  gives  a  personal 
privilege,  to  be  relied  on  or  not  as  the  debtor  chooses;  this  court 
cannot  presume  that  a  warrant  of  attorney  is  void  after  the  lapse 
of  six  years.     Cross  et  al.  v.  Moffat,  210. 

STOCKHOLDERS:    See  CORPORATIONS. 

STREETS: 

1.  The  constitution  and  statute  contemplate  the  use  of  streets  in 
the  city  of  Denver  by  ordinary  railroads,  and  there  is  clearly  im- 
plied, if  not  express,  legislative  sanction  empowering  the  city 
council  to  permit  such  use.      Denver  db  S,  F.  JR.  Co.  v,  Domke,  247. 

2.  Under  the  statute  this  use  is,  however,  an  unusual  and  ex- 
traordinary use ;  and  the  authority  of  the  council  to  permit  the  use 
is  a  **  special  power."  There  is  a  distinction,  as  to  the  abutting 
owners'  right  to  compensation,  between  such  use  and  the  reason- 
able and  careful  improvement  of  the  street  for  local  convenience 
and  traffic.    lb, 

8,  Abutting  owners  who  purchase  after  the  construction  of  such 
a  road  in  the  street,  and  those  who,  without  objection,  permit  such 
construction,  taking  no  legal  steps  within  six  years,  cannot  obtain 
injunctive  relief  forbidding  the  operation  of  the  road.    lb. 

SUMMONS: 

1.  Under  section  267,  General  Statutes,  for  the  purpose  of  serving 
a  summons  a  defendant  corporation  is  to  be  found  only  in  the 
county  where  the  principal  office  of  the  corporation  is  kept,  or  its 
principal  business  carried  on,  subject  to  the  exceptions  named  in 
the  section.     Western  Union  T,  Co,  v.  Conant,  111. 

2.  Where  a  certified  copy  of  a  summons  obtained  from  the  clerk 
of  the  court  below,  and  purporting  to  have  been  served  on  defend- 
ant, is  deficient  in  naming  the  parties,  but  the  copy  of  the  sum- 
mons certified  to  the  court  in  the  transcript  of  the  record  as  served 
on  the  defendant  does  not  show  such  deficiency,  an  objection  that 
the  summons  served  in  the  action  did  not  name  the  parties  will  not 
be  considered.     Tabor  v,  Ooss  &  P.  M.  Co,,  419. 

3.  The  failure  to  show,  in  the  return  on  a  summons  served  upon 
a  corporation,  that  service  was  had  in  the  county  where  said  com- 
pany kept  its  principal  office  or  carried  on  its  principal  business^ 
does  not  render  the  return  defective ;  the  law  in  force  at  the  time 
of  service  not  containing  such  requirements.     lb, 

4.  Under  the  Civil  Code;  section  35,  providing  that  the  summons 
shall  state  the  cause  and  general  nature  of  the  action,  a  summons 
in  an  action  against  an  insurance  company  stating  the  amount  sued 
for,  that  it  was  due  on  a  certain  policy  of  insurance  described  in 
the  complaint,  and  that  interest  was  claimed  from  November  4, 
1882,  is  not  deficient  as  failing  to  show  the  cause  and  general  nature 
of  the  action ;  the  plaintiff  named  being  the  party  insured,  the  de- 
fendant the  insurance  company  that  issued  the  policy,  and  Novem- 
ber 4,  1882,  being  the  day  on  which  the  officers  of  the  company 
acknowledged  the  receipt  of  proof  of  loss,    lb. 


Index.  663 

SUMMONS  —  Continued, 

5.  Under  the  Code  of  Civil  Procedure,  1883.  section  39,  providing 
that  a  summons  nhall  be  served  by  the  sheriff  of  the  county  where 
defendant  is  found,  or  by  his  deputy,  and  that  it  shall  be  returned, 
with  the  certlHcute  of  the  officer  of  the  service,  to  the  office  from 
which  it  issued;  and  section  47,  providing  that  such  certificate 
shall  be  proof  of  service, —  a  return  dated  at  the  office  of  the  sher- 
iff Q^  the  cuuuty  of  defendant's  residence,  stating  that  the  sum- 
mons was  served  personally  by  delivering  a  copy  to  defendant,  and 
signed  by  the  sheriff,  by  his  deputy,  is  sufficient.  Thomas  v.  Colo- 
rado Nat.  Bk.t  511. 

SUPERIOR  COURTS: 

1.  The  superior  court  of  Denver  has  jurisdiction  both  over  the 
cause  of  action  and  person  of  the  defendant  in  an  action  to  fore- 
close a  mechanic's  lien,  brought  by  a  material-man  against  a  non- 
resident of  the  county  who  contracted  for  the  erection  of  certain 
buildings  in  said  city ;  the  material  having  been  furnished  with  the 
knowledge  and  consent  of  defendant,  and  process  served  upon  him 
within  the  territorial  jurisdiction  of  the  court.  Weiner  t\  Rumble, 
607. 

2.  An  appeal  lies  from  a  judgment  of  a  justice  of  the  peace  in  a 
given  city  or  incorporated  town  to  the  superior  court  of  such  city 
or  town  in  civil  actions  not  involving  the  violation  of  an  ordinance. 
Cochrane  v.  Cowen,  610. 

SUPERSEDEAS: 

1.  Under  the  General  Statutes,  section  1979,  allowing  appeals 
from  the  justices  of  the  peace,  provided  the  party  appealing  shall 
within  ten  days  give  bond  and  pay  the  cost  of  granting  the  appeal, 
it  is  not  necessary,  in  order  to  perfect  the  appeal,  that  the  costs  be 
paid  to  the  justice  personally  when  the  appeal  bond  is  filed  in  the 
county  court,  as  allowed  by  sections  1982,  1983,  which  require  that 
upon  the  bond  being  filed  and  approved  the  clerk  shall  issue  a  su- 
persedeas enjoining  the  justice  from  further  proceedings.  Denver 
<jfc  R.  0.  Ry  Co.  V.  Rader,  536. 

2.  Under  the  General  Statutes,  section  1983,  requiring  the  jus- 
tice, on  the  issue  of  a  supersedeas  by  the  clerk  of  the  county  court, 
to  return  all  the  papers  and  transcript  of  the  judgment,  the  filing 
of  the  transcript  is  necessary  to  give  the  appellate  court  sufficient 
jurisdiction  of  the  subject-matter  to  warrant  a  dismissal  of  the 
appeal,    lb, 

TAXES: 

1.  In  an  action  to  enjoin  the  collection  of  taxes  alleged  to  have 
been  illegally  assessed,  the  fact  that  the  validity  of  the  taxes  in 
questi9n  had  been  fully  adjudicated  in  a  prior  suit  between  the 
same  parties,  involving  the  same  issues  as  the  second  suit,  is  a 
complete  defeuse.     Breeze  v.  Haley,  351. 

2.  Such  defense  does  not  constitute  new  matter,  and  may  prop- 
erly be  set  up  by  answer,  although  the  complaint  in  the  second 
suit  sets  up  some  additional  grounds  for  relief,  when  such  grounds 
existed  at  the  time  of  the  former  suit,  and  it  is  not  alleged  that  they 
were  then  unknown  to  the  plaintiff.     76. 

3.  'When  the  valid  portion  of  a  tax  can  be  easily  distinguished 
from  the  portion  alleged  to  be  invalid,  and  it  has  been  neither  paid 
nor  tendered,  the  collection  of  the  tax  will  not  be  enjoined  pend- 
ing a  litigation  which  is  to  determine  the  validity  of  the  disputed 
portion.    lb. 
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4.  Where,  on  the  hearing  of  a  motion  by  defendant  to  dissolve 
an  injunction,  the  record  recites  that  plaintiff  objected  to  the  set- 
ting up  of  new  or  affirmative  matter,  and  authorities  were  read  by 
plaintiff  showing  such  to  be  the  law,  and  the  defendant,  by  coun- 
sel, said  he  supposed  such  to  be  the  law,  upon  the  authorities  read, 
such  record  does  not  amount  to  an  agreement  by  counsel  that  the 
defense  set  up  by  the  answer  should  not  be  considered,  and  does 
not  bind  the  supreme  court,  on  appeal,  to  disregard  such  defense 
in  determining  the  case.    lb. 

TAX  SALE: 

1.  At  common  law  the  maxim  caveat  emptor  applies  to  a  pur- 
chaser at  a  tax  sale.     Larimer  Co.  v.  Nat.  St.  Bk.  of  Boulder,  664. 

2.  Under  the  Greneral  Statutes  of  1883,  section  2824,  providing^  that 
when  land  has  been  sold  for  taxes,  "on  which  no  tax  was  due  at 
the  time,"  the  county  shall  be  liable  to  the  purchaser  for  the  amount 
paid,  with  interest,  etc.,  does  not  authorize  an  action  against  the 
county  by  a  purchaser  at  tax  sale  to  recover  back  the  amount  of 
personal  property  tax  admitted  to  be  due  and  included  in  the  pur- 
chase price.     Ih. 

8.  Under  the  General  Statutes  of  1883,  section  2912,  authorizing 
the  sale  of  lands  for  **  taxes  and  charges  assessed  against  the  owner 
thereof  for  personal  property,"  is  not  contrary  to  public  policy,  nor 
to  any  constitutional  provision,  in  that  it  authorizes  tne  sale  of 
land  for  personalty  tax.    lb. 

TITLE  OF  ACTS: 

Act  of  Colorado,  February  18,  1881.  on  the  subject  of  liens,  en- 
titled '*  An  act  to  amend  chapter  59  of  the  General  Laws,  and  to 
repeal  all  laws  inconsistent  therewith,"  being  obnoxious  to  the  con- 
stitutional requirement  that  the  subject  of  an  act  shall  be  stated  in 
the  title,  cannot  be  sustained  as  an  independent  act,  and,  the  act 
which  it  purports  to  amend  having  been  repealed,  it  is  void.  Wall 
V.  Garrison,  515. 

TOWN-SITES: 

Where  a  deed,  executed  by  a  probate  judge  under  act  of  Colo- 
rado of  March  11,  1864,  regulating  the  entry  and  conveyance 
of  town-Rites  as  provided  in  acts  of  congress  of  May  23,  1844,  and 
May  28,  1864,  authorizing  the  entry  of  town-sites  in  trust  for  the 
benefit  of  occupants,  recites  that  entry  and  conveyance  was  made 
under  authority  of  law,  and  that  the  grantee  was  entitled  to  the 
land,  and  the  improvements  thereon,  such  recitals  are  sufficient  to 
raise  a  presumption  that  the  preliminary  requisites  of  law  have 
been  complied  with,  and  the  deed  is  not  open  to  attack  for  defects 
or  omissions  m  the  initiatory  proceedings,  in  an  action  of  eject- 
ment brought  by  one  holding  a  subsequent  deed  from  the  probate 
judge.    Chever  v.  Homer  et  aL,  68. 

TRUST: 

1.  The  holder  of  a  certificate  of  purchase  of  state  land,  wnicn  re- 
cited that  the  purchaser,  his  heirs  or  assigns,  would  be  entitled  to 
a  patent  upon  surrender  of  the  certificate  and  payment  of  the  bal- 
ance due  on  the  purcliase  price  with  interest,  deposited  the  certifi- 
.  cate  with  defendant,  to  whom  he  had  given  his  note,  and  signed  a 
memorandum  that,  if  he  should  fail  to  pay  the  note,  the  certificate 
should  be  assigned  to  defendant,  and  afterwards  conveyed  the 

g remises  in  trust  to  secure  the  payment  of  a  note  to  plaintiff,  who 
ad  notice  that  defendant  held  the  certificate  as  security  for  his 
note.    On  default  in  payment  of  plaintiff's  note  the  trustees  sold 
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the  premiseB  to  plaintiff,  after  which  the  certificate  was  assigned  to 
defendant,  who  had  notice  of  the  trust-deed  and  sale  thereunder, 
and  to  whom  a  patent  was  issued.  Held,  that  defendant  held  his 
title  in  trust  for  plaintiff,  but  that  plaintiff  could  enforce  a  con- 
veyance only  on  payment  of  defendant's  demand.  Stewcu't  v. 
McLaughlin,  45^. 

2.  In  an  action  to  compel  a  conveyance  of  land,  where  plaintiff 
obtains  a  decree  which  also  establishes  an  equity  in  favor  of  de- 
fendant not  recognized  in  the  complaint,  the  costs  should  be  borne 
by  the  parties  equally.    J&. 

TRUST  DEED: 

1.  When  it  appears  in  the  recital  of  a  deed  of  trust  that  H.  and  K., 
as  trustees,  *'  have  power  to  act  severally,  and  each  independent  of 
the  other ; "  and  where  it  is  further  provided  in  the  body  of  the 
deed  '*  that  the  proceeds  of  the  sale  under  the  deed  shall  be  paid 
to  the  trustees,  or  either  of  them,"  and  again,  "that  the  receipt  of 
the  trustees,  or  either  of  them,  shall  he  conclusive,"  etc. ;  and 
where  there  is  nothing  in  the  selling  clause  inconsistent  with  the 
general  provision  chat  the  trustees  may  execute  their  trusts  sever- 
ally;  the  intentions  and  agreements  of  the  parties  being  set  out  by 
plain  and  unequivocal  expressions,  not  to  be  rejected  on  account 
of  their  informal  arrangement, —  inference  of  an  intention  to 
except  the  powers  of  sale,  from  the  general  provisions  that  the 
trustees  might  act  separately,  is  inadmissible,  and  the  sale  of  the 
property  under  the  trust  deed  by  one  of  the  trustees,  and  his  deed 
of  sale  to  a  purchaser,  is  valid,  and  not  affected  by  the  non-joinder 
in  the  sale  of  the  other  trustee.    Loveiand  v,  Clark,  265. 

2.  A  notice  of  a  trustee's  sale,  stating  the  general  locality  of  the 
property,  and  its  general  metes  and  bounds,  county,  township, 
range,  section,  and  subdivision  of  section,  though  it  excepts  certain 
portions  in  such  a  way  as  not  to  show  how  much  land  is  actually  to 
be  sold, —  the  description,  too,  being  the  same  as  that  employed  in 
the  deed  of  trust  and  in  the  original  deed  by  which  the  property 
was  conveyed  to  the  grantor  in  the  deed  of  trust, —  is  not  so  defect- 
ive as  to  be  ground  for  setting  aside  the  deed,  in  the  absence  of 
proof  that  the  debtor  was  actually  prejudiced.    /&. 

8.  A  trust  deed  authorizing  the  trustees  '*to  sell  and  dispose  of 
said  premises  "  leaves  them  to  exercise  a  sound  discretion,  and  sell 
the  lands  as  a  whole  or  in  parcels;  and  their  failure  to  advertise 
the  land  in  parcels  will  not  invalidate  the  sale.    /&. 

4.  It  is  competent  for  one  who  sells  and  conveys  his  land  to  an- 
other, and  then  takes  back  a  deed  of  trust  to  secure  the  promised 
payment  of  the  purchase  price,  to  bid,  either  for  himself  or  as 
the  agent  of  another,  in  the  sale  of  the  property  under  the  deed 
of  trust,     ib. 

TRUSTEE: 

When,  through  fraud,  mistake,  or  for  any  reason  recognized  as 
a  ground  of  equitable  interference,  the  legal  title  to  any  x>ortion 
of  the  public  domain  has  been  obtained  by  a  party,  when  in  equity 
and  good  conscience  another  was  better  entitled,  a  court  of  equity 
will  treat  the  patentee  as  a  trustee,  and  compel  him  to  convey. 
Bassick  M,  Co.  v.  Davis,  130. 

TRUSTEE'S  SALE:    See  TRUST  DEED,  2,  8,  4. 

UNLAWFUL  DETAINER: 

In  an  action  of  unlawful  detainer,  plaintiff  having  proved  the 
execution  of  a  lease  and  defendant's  possession  under  it,  defendant 
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offered  to  show  that  his  wife  had  erected  buildings  on  the  leased 
preniises  and  claimed  ownership.  Held  that,  as  lessee  of  plaintiff, 
defendant  could  not  deny  his  title,  nor  set  up  an  outstanding:  title 
in  another,  and  the  evidence  was  properly  rejected.  Eckles  v. 
Booco,  522. 

VACANCY: 

1.  An  appointment  to  fill  a  vacancy  in  the  office  of  county  treas- 
urer, made  by  the  vote  of  a  county  commissioner  whose  term  of 
office  expired  at  midnight  the  night  before,  is  invalid.  People  ex 
rd,  V.  Reid,  141. 

2.  The  constitution  of  Colorado,  article  6,  section  12,  provides 
that  district  judges  shall  be  elected  for  a  term  of  six  years.  Seo 
tion  15  provides  that  the  terms  of  all  district  judges  shall  expire  on 
the  same  day.  Section  29,  providing  for  vacancies,  authorizes  those 
elected  to  hold  their  office  for  the  unexpired  term.  Section  14,  as 
it  stood  in  1878,  provided  for  an  increase  in  the  number  of  districts 
and  judges  nut  of  teuef  than  once  in  six  years.  By  the  amendment 
of  188(5  such  increase  can  be  made  at  any  legislative  session,  and 
such  an  increase  was  made  in  1887.  Held  that,  in  order  to  cause 
the  expiration  of  all  terms  on  the  same  day,  the  provision  of  sec- 
tion 12  is  to  be  considered  as  so  far  modified  that  the  judges  of 
new  districts,  and  additional  judges  of  old  districts,  hold  only  until 
the  next  regular  election  of  judges.  In  re  Election  of  District 
Judges,  873. 

8.  The  term  **  vacancy  "  applies  to  an  existing  office  without  an 
incumbent,  although  the  office  has  never  before  been  flUed.     Ih. 

VENUE: 

Under  the  Code  of  Civil  Procedure,  1883,  which,  after  providing 
for  the  place  of  bringing  actions,  not  mentioning  notes,  provides, 
in  section  28,  that  in  all  other  cases  the  action  shall  be  tried  in  the 
county  in  which  either  plaintiff  or  defendant  resides,  and  that  ac- 
tions on  notes  may  be  tried  in  the  county  where  made  payable,  an 
action  on  a  note  may  be  brought  in  the  county  of  plaintiff^s  resi- 
dence, though  defendant  resides,  and  the  note  is  made  payable,  in 
another ;  and  defendant,  having  elected  to  stand  on  his  assertion 
that  the  court  is  without  jurisdiction,  is  in  default,  and  judgment 
may  be  entered  against  him.     Thomas  v,  Colorado  Nat,  Bk,,  511. 

See  CRIMINAL  PROCEDURE,  16. 

VERDICT: 

1.  When  the  evidence  is  confficting,  a  verdict,  not  clearly  op- 
posed to  the  weight  of  the  testimony,  will  not  be  disturbed.  City 
of  Boulder  v.  Fowler,  396. 

2.  The  issues  being  as  to  whether  defendant  had  in  the  year  1882 
performed  the  $100  worth  of  annual  work  required  by  law  on  a 
certain  mining  claim,  defendant  testified  that  he  and  his  hired  man 
worked  on  the  mine  seventeen  days  and  expended  $8  besides.  The 
current  wages  of  miners  were  $8  per  day,  but  defendant  gave  evi- 
dence to  show  that  lie  and  his  man  did  more  work  in  the  same 
length  of  time  than  the  ordinary  laborer  would  perform.  The  tes- 
timony was  conflicting  as  to  the  character  of  the  material  removed, 
and  the  consequent  ease  or  difficulty  with  which  the  work  could 
have  been  done.  Held,  that  a  verdict  for  defendant  would  not  be 
set  aside  as  manifestly  against  the  weight  of  evidence,  McQrath 
V,  Bassickt  528. 
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d.  Under  the  Code,  section  180,  in  an  action  for  the  recovery  of 
money  only,  it  is  a  matter  within  the  discretion  of  the  jury  as  to 
whether  they  shall  render  a  general  or  special  verdict.  Thompson 
V,  QregoTf  532. 

WAIVER: 

Where,  by  stipulation,  the  evidence  is  taken  by  a  notary  public, 
and  submitted  to  a  referee,  and  the  oath  taken  by  the  referee 
bears  date  only  two  days  prior  to  the  filing  of  his  report,  but  ob- 
jection to  the  taking  of  the  oath  is  first  raised  on  appeal,  the  objec- 
tion is  waived.     Atkinson  v,  TaboVy  277. 

See  PRACTICE,  7,  84,  86. 

WARRANTS: 

1.  A  county  having  reached  the  constitutional  limit  of  indebted- 
ness cannot  assign  its  incoming  revenue  by  orders  drawn  thereon 
to  the  payment  of  necessary  current  expenses,  so  as  to  postpone  in 
favor  of  the  new  orders  thus  issued  the  discharge  of  its  prior  valid 
indebtedness,  represented  by  registered  warrants  which  have  not 
been  paid  or  redeemed  in  the  manner  provided  by  the  funding 
statute.     People  ex  rel,  v.  Austin,  134. 

2.  Under  the  General  Statutes,  chapter  9,  sections  3-5,  providing 
that  instruments  of  writing  whereby  one  person  acknowledges  any 
sum  to  be  due  to  any  other  shall  be  taken  to  be  due  and  payable  to 
whom  such  writing  is  made,  making  it  assignable  by  indorsement 
as  bills  of  exchange  are,  and  authorizing  the  assignee  to  sue  in  his 
own  name,  a  city  warrant  directing  the  city  treasurer  to  pay  to  the 
order  of  the  payee  a  certain  sum,  reciting  that  it  is  issued  by  order 
of  the  city  council,  and  siened  by  the  mayor  and  city  clerk,  is  a 
negotiable  instrument,  ana  an  allegation  of  consideration  in  an  ac- 
tion thereon  is  not  necessary.     Travelers^  Ins,  Co.  v.  Denver^  434. 

3.  The  charter  of  the  city  of  Denver  divides  the  city  sewers  into 
three  classes, —  public,  district  and  private, —  and  makes  provision 
that  the  cost  of  public  sewers  shall  be  met  by  an  appropriation  out 
of  the  public  revenue;  but  the  only  provision  made  for  payment  of 
the  cost  of  district  sewers  is  by  an  assessment  upon  the  lots  of  the 
district,  to  be  collected  like  other  taxes.  It  also  requires  warrants 
drawn  by  the  city  government  to  specify  out  of  wnat  funds  they 
are  payable.  HeldL,  that  the  presumption  being  that  officers  do 
their  duty,  a  warrant,  not  expressed  as  payable  out  of  the  public 
sewer  fund,  but  *'  out  of  the  20th  St.  sewer 'fund,  on  account  of  the 
20th  St.  sewer  cont.,"  is  drawn  on  a  particular  district  fund,  and 
that  an  action  cannot  be  sustained  thereon  against  the  city  without 
an  allegation  that  there  is  money  in  that  fund  to  pay  the  warrant. 
lb, 

4.  The  holder  of  city  warrants  is  not  bound  to  proceed  by  man- 
damus against  the  city  treasurer,  but  may  sue  the  city  directly 
on  the  warrants.    lb, 

WATER-RIGHTS: 

1.  One  who  has  made  an  appropriation  of  the  waters  of  a  stream 
for  irrigation  acquires  a  prior  right  thereto,  as  againt  a  riparian 
owner  who  obtained  a  patent  from  the  United  Slates  after  such 
appropriation,  and  before  the  act  of  congress  of  July  9,  1870, 
amending  act  of  July  2tf,  18ti6,  providing  that  patents  thereafter 
issued  shall  be  subject  to  any  vested  or  accrued  water-rights. 
Hammond  v.  Bose,  524. 


668  Index. 

WATER.RIGHTS—  Conhnued. 

2.  A  valid  appropriation  of  the  waters  of  a  stream,  to  the  exclu- 
sion of  a  riparian  owner,  may  be  made  for  the  purpose  of  irriga- 
tion, thougn  the  lands  to  be  irrigated  are  not  located  on  the  banks 
or  in  the  neighborhood  of  the  stream.    Ih. 

8.  An  irrigating  ditch  was  constructed  in  1872  by  the  owners  of 
three  claims.  The  owner  of  the  middle  claim  abandoned  it,  and 
plaintiff's  husband  settled  on  it  in  1877,  and  used  water  from  the 
ditch  from  lb78  till  1881,  and  did  some  repairs  on  it.  He  then  aban- 
doned his  wife  and  claim  at  once,  and  she  succeeded  to  all  his  rights, 
and  acquired  a  title  from  the  United  States.  She  used  water  from 
.  the  ditch  in  1882,  with  the  acquiescence  of  the  owners  of  the  other 
claims.  Held  no  evidence  that  she  owned  any  interest  in  the  ditch ; 
such  interest  being  real  property,  and  only  to  be  acquired  by  deed 
or  prescription  or  condemnation.  In  any  case  her  appropriation 
in  1878  would  be  subordinate  to  that  of  the  owners  of  the  other 
claims  in  1872.    Bumham  v.  Freeman^  601. 

WEIGHT  OF  EVIDENCE: 

The  issues  being  as  to  whether  defendant  had  in  the  year  1882 
performed  the  f  100  worth  of  annual  work  required  by  law  on  a 
certain  mining  claim,  defendant  testified  that  he  and  his  hired 
man  worked  on  the  mine  seventeen  days  and  expended  $8  besides. 
The  current  wages  of  miners  were  $8  per  day,  but  defendant  gave 
evidence  to  show  that  he  and  his  man  did  more  work  in  the  same 
length  of  time  than  the  ordinary  laborer  would  perform.  The  tes- 
timony was  conflicting  as  to  the  character  of  the  material  removed, 
and  the  consequent  ease  or  difficulty  with  which  the  work  could 
have  been  done.  Hie/d,  that  a  verdict  for  defendant  would  not  be 
set  aside  as  manifestlv  afi:ainst  the  weight  of  evidence.  McOrath 
V.  Bassick,  528. 

WIDOW: 

1.  Qeneral  Statutes  of  Ck^lorado,  1883,  section  S627,  provides  that 
where,  upon  renunciation  by  the  widow,  **  legacies  and  bequests'* 
to  other  persons  named  in  the  will  are  increased  or  diminished,  the 
court  shall,  in  settling  the  estate,  take  from  or  add  to  them  so  as  to 
put  them  upon  the  same  relative  footing  they  have  had  under  the 
will.  Held,  that  "  legacies  and  bequests,"  as  used  in  the  statute,  em- 
braced **  devises,"  and  that  upon  renunciation  by  the  widow,  under 
section  2270,  giving  her  in  such  case  half  of  the  whole  estate,  the 
will  was  not  revoked  as  to  a  devise  to  one  not  an  heir  at  law,  but 
that  such  a  devise  abated  one-half.    Logan  v.  Logan,  44. 

2.  W  here  the  widow  renounces  under  General  Statutes  of  Col- 
orado, 1883,  section  2270,  giving  her  in  such  case  one-half  of  the 
whole  estate,  and  the  estate  is  solvent,  she  is  entitled  to  half  the 
rents  arising  out  of  land  devised  under  the  will  to  one  not  an  heir 
at  law  of  the  testator.    lb, 

WILL: 

1.  General  Statutes  of  Colorado,  1883,  section  8627,  provides  that 
where,  upon  renunciation  by  the  widow,**  legacies  and  bequests  "  to 
other  persons  named  in  the  will  are  increased  or  diminished,  the 
court  shall,  in  settling  the  estate,  take  from  or  add  to  them  so  as 
to  put  them  upon  the  same  relative  footing  they  have  had  under 
the  will.  Held,  that  "legacies  and  bequests/' as  used  in  the  stat- 
ute, embraced  ** devises,"  and  that  upon  renunciation  by  the 
widow,  under  section  2270,  giving  her  in  such  case  half  of  the  whole 
estate,  the  will  was  not  revoked  as  to  a  devise  to  one  not  an  heir 
at  law,  but  that  such  a  devise  abated  one-half.  Logan  r.  Logan,  44. 
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2  Where  the  widow  renounces  under  Greneral  Statutes  of  Colo- 
rado, 1883,  section  2270,  giving  her  in  such  case  one-half  of  the 
whole  estate,  and  the  estate  is  solvent,  she  is  entitled  to  half  the 
rents  arising  out  of  land  devised  under  the  will  to  one  not  an  heir 
at  law  of  the  testator.    lb. 

WRIT  OF  ERROR: 

A  writ  of  error  to  a  final  judgment  brings  up  for  review  an 
order  made  discharging  an  attachment.  Breene  v.  M,  A  M,  BJe. 
et  oZ.,  97. 

YEAS  AND  NAYS: 

Under  the  General  Statutes,  section  8824,  providing  that,  on  the 
passage  or  adoption  of  an  order  or  resolution  of  a  municipal  cor- 
poration, the  yeas  and  nays  shall  be  called  and  recorded,  and  that 
a  majority  of  all  the  members  elected  to  the  council  must  concur 
therein,  an  order  accepting  a  bid  for  street  work,  the  record  not 
showing  the  concurrence  of  such  majority,  nor  the  call  of  the 
yeas  and  nays,  is  invalid,  and  a  contract  for  such  work  based 
thereon  not  bmding  on  the  city.    SitUivan  v.  City  of  LeadviUe,  488. 
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